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MEMORANDA. 


In  TVinity  vacation^  1852^  Sir  James  Parker  died,  and  was 
succeeded  in  the  office  of  Vice-Chancellor  by  John  Stuarty  Esq., 
one  of  Her  Majesty's  Counsel,  who  afterwards  received  the 
honour  of  knighthood. 

In  Michaelmas  vacation,  1852,  Lord  St.  Leonards  resigned 
the  Great  Seal,  which  was  delivered  to  the  Right  Honourable 
Lord  Crantoorth, 

Vice-Chancellor  Sir  G.  /.  Tkimer  was,  at  the  same  time, 
appointed  one  of  the  Lords  Justices  of  the  Court  of  Appeal  in 
Chancery. 

Sir  William  Page  Woody  one  of  Her  Majesty's  Counsel,  was, 
at  the  same  time,  appointed  Vice-Chancellor. 

Sir  Frederick  ThesigeVy  at  the  same  time,  resigned  the  office 
of  Attorney-General,  and  was  succeeded  by  Sir  Alexander 
James  Edward  Cockbum, 

Sir  Fitzroy  KeUtfy  at  the  same  time,  resigned  the  office  of 
Solicitor-General,  and  was  succeeded  by  Richard  BetheUy  Esq., 
one  of  Her  Majesty's  Counsel,  who  afterwards  received  the 
honour  of  knighthood. 

In  February  1853,  W.  M.  JameSy  Esq.,  was  appointed 
Queen's  Coimsel, 

In  Trinity  vacation,  1858,  S.  Templcy  Esq.,  Edward  JameSy 
Esq.,  Montague  Smithy  Esq.,  and  W.  R,  GrovCy  Esq.,  were  ap- 
pointed Queen's  Counsel. 
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LUSHINGTON  t>.  BOLDERO.  Nor.  24. 


TN  1785,  the  testator  devised  Aspeden  Hall  and  other  An  estate 

•*•    estates  to   Carles  Boldero  for  life,  without  im-  St"**  ^^^^ 

to  A.  for  life 
peachment  of  waste,  with  remainder  to  his  first  and  ^thout  im- 

other  sons  in  tail,  with  similar  limitations  to  William  peachment  of 

Boldero  for  life,  without  impeachment  of  waste,  with  yg^j^^gr  to 

remainder   to  his   first   and   other   sons  in  tail,  with  his  issue  in 

remainder  to  Henry  Lushington  for  life,  without  im-  *^'  ^^  .^" 

.  .  milarremain- 

peachment  of  waste,  with  remainder  to  his  first  and  ^er  to  B,  for 

other  sons  in  tail,  with  divers  remainders  over.  ^^^  ^th  re- 

mainder to 
his  issue  in 
In  1812,  Charles  Boldero  and  Henry  Ltishington,  tail.    -4.  and 

and  their  partners,  became  Bankrupt,  and  the  assig-      '  iT^^  & 

nees  under  their  joint  commission  having  proceeded  to  the  assignees 

commit  equitable  waste'  by  felling  ornamental  timber,  ^der  their 

,  .    joint  conmiis- 
»  tnis  gj^jjj  commit- 

ted equitable  waste  l^  cutting  ornamental  timber.    The  pix>duce  was  brought 
into  Court.     Held,  that  the  assignees  were  entitled  to  no  part  of  the  income, 
either  in  respect  of  the  estate  of  A.  or  that  of  J?.,  but  that  the  whole  produce 
and  accumulation  belonged  to  the  eldest  son  of  C.  as  first  tenant  in  tail. 
VOL.   XV.  B 
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2  CASES  IN  CHANCERY. 

1851.        this  bill  was,  in  1813,  filed  by  the  eldest  son  of  Henry 
y^     ^^    LushtngtoTiy  who  was  then  and  was  now  the  first  tenant 

LUSHINGTON    .  .   T 

tj.  in  tail  in  esse.     The  Plaintiff  established  his  claim  (a), 

BoLDERO.  and  the  assignees  were  ordered  to  pay  into  Court 
6379/.  4^.,  the  value  of  the  timber  and  interest,  to  an 
account,  intitided,  "  The  account  of  Timber  felled  by 
the  Defendants,  the  assignees  of  the  Estate  of  Messrs. 
BolderOy  Lushington^  &  Co.,  Bankrupts."  This  was 
done;  and  it  was  directed  to  accumulate,  and  be  subject 
to  the  further  order  of  the  Court.  By  accinnulation, 
the  fund  in  Court  now  exceeded  26,000/. 

William  Boldero  died  "  several  years  since,"  without 
having  been  married.  In  1850,  Charles  Boldero  being 
still  living,  and  ninety-five  years  of  age,  but  having 
no  issue,  the  Plaintiff,  the  first  tenant  in  tail  in 
esse,  presented  his  petition  for  payment  to  him  of  the 
fimd  in  Court.  The  case  came  before  Lord  Langdale 
on  the  4th  of  November  1850,  when  his  Lordship 
thought,  that  the  case  could  not  be  decided  until  it 
had  been  ascertained  that  Charles  Boldero,  who  was 
living,  should  have  no  issue,  and  his  Lordship  there- 
fore ordered  the  petition  to  stand  over  until  after  the 
death  of  Charles  Boldero, 

Charles  Boldero  died  in  Aicgust  1851,  and  the  appli- 
cation for  payment  was  now  again  renewed. 

Mr.  Lloyd  and  Mr.  Trij)p,  in  support  of  the  petition. — 
The  Petitioner  is  entitled  to  the  whole  fund.  In  the 
case  of  legal  waste  committed  by  the  tenant  for  life,  the 
law  is  clearly  settled,  that  the  timber  cut,  or  its  produce, 
belongs  to  the  owner  of  the  first  vested  estate  of  inherit- 
ance :  Lewis  Bowles^  case  (J) ;  Whitjield  v.  Bewit  (c)  ; 

Bewick 

(a)  See  Lmhington  v.  Boldero,  {h)  11  Co.  79. 

6  Mad.  149;  and  G.  Cooper,  216.  (c)  2  P.  W.  240. 
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CASES  IN  CHANCERY.  3 

Bewick  v.  Whitfield  {a).     The  owner  of  the  first  ex-        1851. 
istinff  estate  of  inheritance   takes  it,  although   there  .^"^^^  ^ 

^  ,  ,  .  LUSHINGTON 

are  intermediate  remainders   that  may  arise,  Lee  y.  v. 

Alston  (b);  and  it  does  not  abide  the  event  of  the  Boldero. 
intermediate  tenants  for  life  having  issue,  who  may 
become  tenants  in  tail :  Dare  v.  Hopkins  (c).  In  that 
view,  the  Petitioner,  the  first  tenant  in  tail,  woidd  be 
entitled  to  the  whole  fund.  But  if  such  be  the  rule 
as  to  l^al  waste,  it  must,  by  analogy,  prevail  in  the 
case  of  equitable  waste. 

Again,  parties  cannot  derive  any  benefit  firom  their 
wrongful  act;  the  assignees,  therefore,  who  represent 
both  Charles  Boldero  and  Henry  Lushington,  can  claim 
nothing  derived  fix)m  their  wrongful  waste.  In  Williams 
V,  The  Duke  of  Bolton  (d),  the  Duke  was  tenant 
for  life,  with  intervening  tenancies  for  life,  and  re- 
mainders, with  remainder  to  the  Duke  in  fee.  He 
improperly  cut  timber ;  and  it  was  held,  that  he  could 
take  no  benefit,  although  the  only  estate  of  inheritance 
was  at  the  time  vested  in  him.  The  produce  was  con- 
sidered realty,  and  made  subject  to  the  trusts  of  the  set- 
tlement, Powlett  V.  The  Duchess  of  Bolton  (e),  because 
there  was  no  vested  estate  of  inheritance  other  than 
that  of  the  Duke  existing  at  the  time.  So  in  Garth  v. 
Cotton  (f),  A,  was  tenant  for  one  hundred  years  if  he 
should  so  long  live,  with  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  5.  in  fee ;  and,  before 
birth  of  i^ue  of  A.,  A.  and  B,  concurred  in  committing 
waste.  A  son  being  afterwards  bom  to  u4.,  he  was  h^ld 
entitled  to  the  produce  to  the  exclusion  of  B. 

Where 

(a)  3  P.  W,  267.  {d)  I  Cox,  72,  and  3  P.  W. 

(6)  3  Bro.  a  C.  38,  and  1      (sixth  edition),  p.  267,  n.  (1). 
Ve$.  Jun.  82.  (c)  3  Ves.  374. 

(c)  2  Cox,  110.  (/)3  Atk.  751,  and  1   Ves. 

Sen,  524  and  546. 
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1851.  ,  Where  the  tenant  for  life  has  no  power  to  cut  timber, 

and  it  is  decaying,  the  Court  will  authorise  its  being 
felled,  Ddapole  v.  Delapole  (a),  and  invest  the  produce 
BoLDERo.  so  as  to  devolve  like  the  estate,  giving  the  income  to  the 
tenant  for  life :  Wickham  v.  Wtckham  (J) ;  Tooker  v. 
Annesley  (c) ;  Waldo  v.  Waldo  (d).  But  then  the  act 
is  lawftd ;  and  even  in  such  a  case,  the  first  tenant  for 
life  without  impeachment  of  waste  is  entitled  to  the 
corpus :  Waldo  v.  Waldo  (e) ;  PhiUips  v.  Barlow  (/*). 
They  also  cited  TuUit  v.  TuUit{g). 

Mr.  iJ.  Palmer  and  Mr.  Goldsmid,  contrd. — ^The 
assignees  are  entitled  to  the  income  during  the  life  of 
the  Bankrupts.  The  rule  in  cases  of  waste,  giving  the 
timber  severed  to  the  owner  of  the  first  estate  of  inhe- 
ritance, is  applicable  only  to  legal  waste,  which  proceeds 
on  the  doctrine  of  forfeiture.  The  rule  has  never  been 
applied  to  equitable  waste,  where  at  law  the  tenant  for 
life  without  impeachment  of  waste  has  a  clear  right  to 
cut  even  ornamental  timber.  The  principle  of  equity 
is  not  forfeiture,  but  to  restore  to  the  inheritance,  for 
the  benefit  of  all  persons  interested,  that  portion  which, 
in  equity,  has  been  improperly  abstracted,  and  then  to 
give  to  the  person  in  succession  the  enjoyment  of  that 
which  represents  it.  As  to  the  argument  that  no 
person  can  take  advantage  of  his  own  wrong,  it  is  to 
be  observed  that  the  assignees  represented  both  Charles 
Boldero  and  Henry  Lushington;  and  it  is  necessary 
to  separate  these  two  characters,  for  it  was  as  re- 
presenting Charles  Boldero  alone,  the  existing  tenant 
for  life,  that  they  took  possession  of  the  property,  and 
in  that  character  alone  the  equitable  waste  was  com- 
mitted.    The  estate  of  Henry  Ltcshmgfon  ought  not, 

therefore, 

(o)  17  Ves.  150.  (d)  1  Simonsj  261. 

(b)  19  Ves,  419  ;  G,  Cooper,  {e)  12  SitnonSy  107. 
288.  (/)  14  Simons,  263. 

(c)  5  Simons,  238.  (J^)  Ambler,  370,  1  Dick.  322. 
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therefore^  to  suffer  fix>m  the  act  of  the  assignees  of       1851. 

Charles  Boldero;  and,  consequently,  the  interest  for 

life  of  Henry  Lushington  was  either  accelerated,  or  his  t?. 

assignees  are  now  entitled  to  the  income  of  the  accu-     Boldebo. 

mulated  fund.     Where  a  tenant  for  life  concurs  in  a 

breach  of  trust,  he   is  entitled  to  the  income  for  life 

when  the  fund  has  heen  replaced. 

It  is  quite  inconsistent  with  the  judgment  of  Lord 
Cottenham,  in  The  Duke  of  Leeds  v.  The  Earl  of  Am- 
herst {a\  to  hold,  that  the  first  tenant  in  tail  is  en- 
titled to  the  fund  (h).  He  there  said,  that  the  tenant  in 
tail's  right,  until  his  father's  death,  "  was  a  mere  con- 
tingency; if  he  had  died  before  his  father,  it  was 
gone ;  and  it  was  only  on  the  death  of  his  father  that 
lie  became  absolutely  entitled,  as  tenant  in  tail,  to 
the  proceeds  of  that  part  of  the  estate  which  had  been 
improperly  converted  into  money  by  the  tenant  for  life. " 
They  also  cited  Mildmay  v.  Mildmay**  (c). 

The  Master  of  the  Rolls. 

I  shall  first  consider  what  would  have  been  the  effect 
if  Charles  Boldero  had  himself  done  this  act.  He  was 
tenant  for  life  without  impeachment  of  waste,  and 
having  cut  ornamental  timber,  the  Court  compelled 
him  to  pay  into  Court  the  amount  for  which  the  timber 
was  sold;  and,  omitting  all  questions  respecting  inter- 
mediate life  estates,  the  question  now  is,  whether  he 
<nr  the  reversioner  was  entitled  to  the  income  of  that 
fnnd.  The  equitable  doctrine  applicable  to  this  and 
other  sinular  cases  is  this :  that  no  person  shall  obtain 
any  advantage  by  his  own  wrong.     But  it  is  manifest 

that 

(a)  2  PhOlips,  p.  125,  and  (6)  See  WeUesley  v.  WelUs- 

S.  a  14  Snnonsy  357.  ley,  6  Simons^  497. 

(c)  4  Bro,  a  C,  76. 
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1851.        that  the  tenant  for  life  may  obtain  very  considerable 

Lugm^o     advantage  from  his  own  wrong,  if  he  were  to  cut  down 

r.  timber  and  obtain  the  interest  of  the  fimd ;  his  income 

BoLDEBO.     fQj.  life  would  be  thereby  increased  beyond  what  it 

would  have  been  if  the  timber  had  not  been  cut. 

It  has  been  observed,  that  in  all  the  reported  cases 
the  rule  has  been  applied  to  the  corpus  of  the  fimd ; 
but  that,  I  think,  ought  not  to  vary  my  judgment, 
because  it  depends  upon  this  equitable  and  just  principle, 
that  no  man  shall  obtain  a  benefit  by  his  own  wrong- 
ful act ;  the  authorities,  therefore,  which  lay  down  the 
principle  in  cases  of  corpus  only,  are  equally  applicable 
to  any  species  of  interest  to  be  derived  by  a  wrongfiil  act. 

It  is  then  said,  that  this  is  a  case  in  which  the  Court 
does  not  impose  a  forfeiture,  but  only  requires  resti- 
tution ;  and  that  to  deprive  the  tenant  for  life  of  the 
income,  it  would  be  to  inflict  a  penalty  upon  him, 
inasmuch  as  he  would  have  had  the  enjoyment  and  ad- 
vantage of  the  shade  and  mast  of  the  timber  if  it  had 
not  been  cut.  But  this  he  deprives  himself  of  by  his  own 
wrongful  act,  and  for  this  reason  the  Court  refuses 
to  give  him  any  substitution  or  remuneration.  It  is 
also  material  to  bear  in  mind,  that  if  the  timber  had 
not  been  cut,  it  would  have  increased  in  value  for  the 
benefit  of  the  reversioner,  but  that  has  been  rendered 
impossible  by  the  tenant  for  life  having  improperly  cut 
it.  If,  therefore,  it  is  impossible  for  the  Court  to  ascer- 
tain what  portion  of  the  interest  ought  to  be  attributed 
to  the  estate  of  the  reversioner,  and  what  portion  to 
the  enjoyment  of  the  tenant  for  life,  it  is  the  tenant 
for  life  who  has  himself  put  the  Court  into  that  situa- 
tion, and  made  it  incapable  of  arriving  at  a  just  con- 
clusion. It  is  not  a  case  in  which  the  Court  can  act 
on  the  principle  of  restitution.     The  case  put,  by  way 

of 
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of  analogy,  of  a  tenant  for  life  selling  out  the  fund,        1851. 

and  being    compelled   to  restore   it,   is  inapplicable,  t^""*"^"*"^ 
because  the  tenant  for  life  cannot  in  this  case  restore  v. 

the  subject  matter.  Boldero. 

There  may  be  a  great  number  of  cases  in  which  the 
timber  would  become  of  great  value  when  the  reversion 
fell  in;  and  it  is  impossible  for  the  Court  to  ascertain 
what  portion  of  it  would  have  been  enjoyed  by  the 
reversioner  if  the  wrongful  act  had  not  been  committed. 
Undoubtedly  the  tenant  for  life  does  in  some  cases 
directly  gain  an  advantage,  but  it  is  not  by  reason  of  his 
own  act.  Thus,  where  by  the  act  of  God  a  large  quan- 
tity of  timber  is  blown  down  by  a  storm,  the  produce  is 
laid  out  in  the  purchase  of  stock,  and  the  interest  of  the 
fund  is  paid  to  the  successive  tenants  for  life.  So,  upon 
the  same  principle,  when  timber  is  decaying,  and  it 
cannot  benefit  the  reversioner  to  allow  it  to  remain 
standing,  the  Court,  having  ascertained  that  it  is  for 
the  benefit  of  all  parties,  orders  the  timber  to  be  cut 
down,  and  the  produce  to  be  invested,  and  the  in- 
terest of  the  fimd  to  be  paid  to  the  tenants  for  life  in 
succession. 

When,  however,  the  tenant  for  life  has  conunitted 
the  wrongful  act  which  produces  the  fund,  the  Court 
will  not  allow  him  to  gain  any  benefit  from  it ;  but  the 
reversioner  takes  the  benefit  arising  firom  an  accretion 
of  the  fimd,  in  lieu  of  the  accretion  of  the  timber. 

Can  I  look  at  this  case  in  any  different  point  of 
view,  because  the  assignees,  and  not  the  tenant  for 
hfe,  have  done  the  wrongful  act  ?  The  assignees  stand 
for  these  purposes  exactly  in  the  same  situation  as  the 
tenants  for  life ;  they  are  bound  by  the  same  equities, 
and  are  exactly  in  the  same  position,  and  the  same 

observations 


Digiti 


zed  by  Google 


8  CASES  IN  CHANCERY. 

1851.        observations  apply  to  both.     Nor  am  I  able  to  sepa- 
/"^  "^  ^    rate,  or  to  distin&^uish  the  case  of  Sir  Henry  LushingUm 

LUSHINGTON  '  ^  ^  ^ 

r.  from  that  of  Charles  Boldero ;  because,  if  the  two 

BoLDERo.  tenants  for  life  had  concurred  together,  and  had 
agreed  between  themselves  that  the  one  in  posses- 
sion should  cut  the  timber,  and  that  they  should 
divide  the  produce  in  certain  proportions,  the  Court 
would  have  prevented  either  of  them  from  gaining  any 
benefit  from  the  wrongful  act  which  they  concurred 
in  performing.  Here,  they  are  the  assignees  of  both ; 
and  I  am  unable  to  find  any  principle  which  says, 
that  the  assignees  must  not  stand  exactly  in  the  same 
situation  as  the  tenants  for  life  would  stand,  and  be 
boimd  by  exactly  the  same  equities.  If  Charles  Boldero 
had  died  immediately  afterwards,  and  Sir  Henry 
Lushtngton  had  survived  for  a  very  long  period,  and 
the  income  of  the  proceeds  of  the  timber  had  been 
applied  during  that  period  in  payment  of  the  joint 
creditors,  they  woidd  have  obtained  a  great  benefit  from 
the  wrongful  act  of  the  assignees.  I  must  hold  them  in 
exactly  the  same  position  as  if  the  wrongful  act  had 
been  committed  by  Sir  Henry  Lushtngton  alone.  I 
cannot  separate  the  characters  of  the  assignees;  they 
are  assignees  for  the  joint  creditors  and  of  the  joint 
estate;  and  I  consider  that  I  must  treat  the  case  ex- 
actly in  the  same  way  as  if  the  two  tenants  for  life, 
one  only  being  in  possession,  had  concurred  in  the 
wrongful  act  of  cutting  the  timber. 

It  was  suggested,  that  I  should  suppose  the  pos- 
sible case  of  the  commission  having  been  superseded ; 
and  I  was  asked,  whether  the  tenant  for  life.  Sir 
Henry  Lushtngton,  who  is  perfectly  innocent  in  the 
matter,  ought  to  be  prejudiced  by  the  wrongful  act 
committed  by  his  assignees.  It  would  be  hard  if  it 
were  to  be  so ;  but  I  do  not  consider  that  question  at 

present, 
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present,  because  it  does  not  arise  before  me.  But,  if 
the  question  did  arise,  it  is  manifest  that  the  remark 
would  apply  just  as  much  to  the  case  of  Mr.  Charles 
Boldero^s  estate  as  to  that  of  Sir  Henry  Lushington; 
nor  can  I  find  anything  whatever  in  the  fiduciary 
character  of  the  assignees,  who,  in  matters  of  this 
description,  stand  in  exactly  the  same  position  as  the 
tenants  for  life,  to  prevent  their  being  held  liable  pre- 
cisely in  the  same  manner  as  the  tenants  for  life  them- 
selves. They  have  themselves  done  this  wrongful  act ; 
and  neither  they  nor  the  persons  for  whom  they  are 
trustees  can  gain  any  advantage  by  reason  of  it. 


1851. 
Lushington 

V. 
BOLDEEO. 


I  am  of  opinion,  therefore,  that,  upon  the  petition, 
I  must  make  an  order  according  to  the  prayer. 


The  assignees  appealed  to  the  Lords  Justices,  but  a 
compromise  was,  after  argument,  effected. 


Note. — ^In  the  argument  of  this  case,  both  before  Lord  Lang- 
dale  and  Sir  John  Homilli/,  two  authorities  which  are  in  point 
were  overlooked.  In  Holt  v.  Lord  SomerviUe  (a),  Lady  SomerviUe 
was  tenant  for  life,  without  impeachment  of  waste,  with  remainder 
to  the  Plaintiff  BoU  for  life,  without  impeachment  of  waste, 
with  several  remainders  over.  Lord  SomerviUe  cut  down  several 
groves  of  trees  planted  for  the  shelter  and  ornament  of  the  man- 
non,  and  did  other  waste.  EoUf  the  tenant  for  life,  fQed  a  bill 
to  compel  the  Defendant  to  account  for  the  monies  thus  raised. 
To  this  the  Defendant  demurred,  and  insisted  that  "  the  Plaintiff 
could  not  call  him  to  an  accoxmt  because  he  was  not  a  remainder- 
man of  the  inheritance."  Lord  Hardwicke  observed,  "  I  cannot 
»y  the  Plaintifris  entitled  to  a  satisflEiction  for  the  timber,  which 
is  a  damage  to  the  inheritance  ;**  and  the  demurrer  was  allowed 
as  to  satis&ction  on  account  of  the  timber. 

The 
(a)  2  Eq.  Co.  Ab,  769. 


Digiti 


zed  by  Google 


10 


CASES  IN  CHANCERY. 


1851. 

Where  tenant 
for  life,  unim- 
peaohaole  of 
WRste,  cuts  and 
sellB  timber 
planted  for 
ornament  or 
shelter,  the  pro- 
ceeds of  that 
timber  belong 
to  the  person 
having  then  the 
first  vested 
estate  of  in- 
heritance; and 
parties  having 
intervening  es- 
tates for  life 
have  no  right 
to  an  account 
of  the  proceeds 
of  the  timber 
so  out,  or  to 
have  such  pro- 
ceeds invested 
upon  the  same 
trusts  with  the 
lands. 


The  second  case  is  that  (3i  the  Marquis  of  Ormonde  v. 
Kynnersley^  or  Butler  v.  Kynneraley  {a\  decided  by  Sir  John 
Leach,  and  afterwards  by  Lord  LyndhursL 

In  that  case,  equitable  waste  was,  in  1805,  committed  by 
Clement  Kynneraley^  who  was  then  in  possession  as  the  tenant 
for  life,  wi^out  impeachment  of  waste.  The  estate  was  limited 
in  remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
to  the  Marchioness  of  Ormonde  and  Jcb  H,  P.  Clarke  for  life, 
in  a  moiety,  with  remainder,  as  to  the  whole,  to  her  first  and 
other  sons  in  tail,  with  an  ultimate  remainder  to  Job  H.  P. 
Clarke  in  fee.  Neither  Clement  Kynner»ley  nor  the  Marchioness 
of  Ormonde  had  any  issue,  and  Job  H.  P.  Clarke  had  therefore 
the  first  vested  estate  of  inheritance. 

Upon  a  bill  by  the  Marchioness  of  Ormonde  for  an  account  of 
the  timber,  a  decree  was,  in  the  first  instance,  made  by  Sir  John 
Leach  (6),  for  an  account  of  the  timber  (6th  May  1820). 

There  was  a  reference  to  arbitration;  and  on  a  motion  to 
enforce  the  award  (c),  (1824),  it  was  suggested,  that  "  the  repre« 
sentative  of  Job  H,  P.  Clarke  (if  any  one)  was  entitled  to  the 
proceeds  of  the  timber  cut  down''(rf).  The  cause  was  reheard 
by  Sir  John  Leach  (23rd  April  1825),  who  dismissed  the  bill,  on 
the  ground  that  the  right  to  the  money  vested  in  Joh  H.  P. 
Clarke  {e).  The  cause  t^pn  went  by  appeal  to  the  House  oi 
Lords  (1828),  and  was  remitted  to  Chancery  (/),  with  liberty  to 
appeal ;  and,  ultimately  (20th  April  1830),  Lord  Lyndhurst  dis- 
missed the  appeal  with  costs  {g),  on  the  ground  tiiat  the  trees 
belonged  to  «7o6  H,  P.  Clarke,  as  the  person  entitled  to  the  first 
vested  estate  of  inheritance,  and  that  the  Plaintiff  had  no  interest. 

It  is  to  be  observed,  that  the  decision  of  The  Marquess  of 
Ormonde  v.  Kynnersley  is  scarcely  reconcileable :  first,  with  the 
order  for  the  investment  and  accumulation  in  Lushingtony,  Boldero^ 
instead  of  for  immediate  payment  to  the  Plaintiff,  the  owner  erf" 
the  first  estate  of  inheritance ;  nor,  secondly,  with  Wellesley  v. 
Wellesley  (h),  where,  instead  of  directing  payment  to  the 
Plaintiff,  the  fund  was  paid  into  Court,  and  formed  part  of 
the  settlement  fund;  nor,  thirdly,  with  the  grounds  on  which 
the  defence  to  the  Statute  of  Limitations  was  overruled  by  Sir 
L.  Shadtoell  and  Lord  Cottenham,  in  The  Duke  of  Leeds  v.  Lord 
Amherst  (t). 


(a)  7  Law  J.  (0.  S.)  Ch.  160 :  and 
8  Law  J.  {0.  8.)  Ch.  67;  and  re- 
ported  on  other  joints  in  5  Mcul, 
369,  2  Sinu  Sf  8t  15,  and  2  BU. 
{N,  8.)  374. 

a)  5  Mad,  369. 

Ic)  Beported  2  8im.  8f  St  15. 

((0  See  2  BU,  {N,  8.)  p.  385. 


tSee  2  3tt.  (N,  8.)  386. 
2  BU,  N,  8,  p.  392. 
7  Law  J,  (O.  8.)  Ch.  150,  and 
7.  (0.  8.)  Ch.  67,  mdBeff.  Lib. 
1829.  A,  foUo  2190. 
(h)  6  8imons,  503. 
(0  2  FhiiUpty  pp.  120  and  125. 
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The  ROCHDALE  Canal  Company  v.  KING.  Dec.  1. 

MR.  M.  PALMER  and  Mr.  Humphret/s,  on  behalf  No  affidaTit 
of  the  Defendant,  moved,  under  the  16  &  16  i«  neceswry 
_____         ,      T^,  .     .«       .  T  ,  to  support  an 

Vtct.  c.  86,  8.  20,  that  the  Plaintiffs  might  produce  on  application 

oath  the  documents  in  their  possession  relating  to  the  for  prodnc- 

matters  in  question.   They  referred  to  Mcintosh  v.  The  ^^^^  ^^ 

Great  Western  Railway  Company  (a).     An  affidavit  ^^^^  ^^ 

was  made  in  support  of  the  application.  15  &  16 

Virt    r    ftfi 

2%e  Master  of  the  Rolls. — ^The  object  of  the  enact-  ,  20. 

ment  was  to  supply,  at  a  small  expense,  a  substitute  The  Court 

for  a  cross  bill,  by  which,  on  a  simple  allegation,  a  iMi^ssettl^an 

full  discovery  and  production  of  documents  might  have  ^^^  ^^^  ^^ 

been  obtained.  The  Judges,  including  Vice-Chancellor  quiring  the 

Stuart y  think  that  no  affidavit  is  necessary  on  an  ap-  I^laintiff  to 

plication  like  the  present,  and  the  costs  of  any  will,  in  ^^^  ^^  ^^^ 

future,  be  disallowed.  docmnents  in 

The  form  of  order  (h)  in  such  a  case  has  been  settled,  gion  s^to 
It  requires    the  party  to    make   an   affidavit  stating  produce  such 
what  documents  he  has  in  his  possession,  and  orders  the  ^  ^®  does  not 
deposit  or  inspection  of  such  as  he  does  not  by  his  ^^xlvro- 
affidavit  object  to  produce.     As  to  the  latter,  the  vali-  duce. 
dity  of  the  objection  will  be  determined  in  open  Court.      A  Defen- 
A  form  of  affidavit  (J)  has  also  been  settled,  which,  ^^^^^ri^ht 
although  not  obligatory,  will  be  considered  satisfactory  to  such  an 
when  made.     It  is  framed  on  the  model  of  a  carefully  order  for  pro- 
prepared  answer  to  the  interrogatories  of  a  searching  bill.  ^^^*  -^ 

"  making  the 

Mr.  John  Baily  and   Mr.    Wickens   then  objected,  application 

that  as  the  suit  had  been  instituted  in  1851,  and  the  ^^  ^^% 

repUcation  filed  in  January  1852,  the  Defendant,  by  \^ 

his  laches,  had  disentitled  himself  to  the  order. 

The  Master  of  the  Rolls. — I  have  no  discretion ; 
the  Act  gives  a  Defendant,  and  to  the  Plaintiff  even 
before  answer,  a  right  to  the  order.  The  delay  may 
be  a  ground  for  not  postponing  the  hearing  of  the 
cause,  but  that  is  not  a  matter  now  before  me. 

(a)  16  JurxMt,  989.        (6)  The  forms  are  in  Ord.  Can,  63I. 
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J^^  26.  BENTLEY  v,  MACKAY. 

The  Court,  in  fXlHIS  case  came  before  the  Court  on  exceptions  to 

effect  to  vo-  ^^  Master's  report.     It  involved  a  question  as  to 

luntaiy  set-     the  validity  of  a  voluntary  gift  of  the  dividends  of  a  sum 

tlements,  re-  ^£  10,000/.  consols,  which  it  was  alleged  had  been  made 

qmreb,  where  '  ^  ®      , 

the  settlor  is  by  the  testator,  Spencer  Mackay^  to  his  son   Thomas 

the  legal  Henry  in  Atwust  1845. 
owner,  every- 
thing      ave       rjy^^  circimistances  relating:  to  the  matter  were  de- 
been  done  ^  ^ 

which  IB  tailed  in  the  Master's  report,  who  found  as  follows : — 
requisite  to 
transfer  the         That  by  a  settlement  made  on  the  marriage  of  the 

^.  Zd^^"  t^^^^'s  son  Thomas  Henry  Mackay,  dated  the  15th 

where  he  is    of  July  1840,  a  sum  of  10,000/.  consols  was  transferred 

the  equitable  g.^^^  ^^  testator's  name  into  the  joint  names  of  Richard 

owner,  clear  .   .  ,  ,    , 

and  distinct     Twining y  William  Brewster  Ttoining,  the  testator,  and 

evidence  of  a  James  Alexander  Gordon,  upon  trust,  during  the  life 

of  trust  in  ^^  Thomas  Henry  Mackay,  to  pay  the  dividends  to  his 

favour  of  the  father,   Spencer  Mackay,  and   afterwards  on  certain 

^^Af  th  trusts  for  the  wife  and  children  of   Thomas  Henry 

being  enti-  Mackay,     The   Master  found,  that   the   testator  had 

tied,  during  received  the  dividends  on  this  simi  until  Jvly  1845, 
thelifeofhis        .    .  .,    ,  .    ,    ,  ,    j        j     v 

son  to  the       ^^^  ^^^  until  that  period  the  testator  had  made  his 

dividends  on  son  an  allowance  of  1000/.  a  year,  which  then  ceased, 
funds  stand-  And 

ing  in  the 

names  of  himself  and  three  other  trustees,  directed  two  of  the  trustees  to  pay 
over  the  dividends  for  the  future  to  his  son.  They  acted  on  the  direction,  and 
the  testator  afterwards  recognised  the  gift.  Held,  that  there  was  a  valid 
and  effectual  voluntary  settlement,  which  this  Court  would  give  effect  to. 


DATES. 
1840,  July  15.     Settlement 

1845,  Aug,  7   and  10.     Letters   to 
Brokers. 

1846,  Jan,  Communication  to  Twining, 


1846,  Jan,  6  and  8.  Letters  to  Brokers. 
1846,  Jan,  8.    Dividend  received  and 

paid  over. 
1846,  Ax^g,  31.   Death  of  testator. 
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And  the  Master  found,  that  in  July  1845,  the  testator 
wished  and  determined  to  secure  to  Thomas  Henry 
Mackay  an  immediate  fixed  income  of  lOOOZ.  a  year,  in 
lieu  of  the  voluntary  allowance  of  the  same  amount 
which  he  had  previously  made ;  and  in  order  to  effect 
that  object,  the  testator  also  determined  to  make  over 
to  ThonMS  Henry  Mackay ^  for  his  absolute  use  and 
benefit,  the  dividends  thenceforth  to  accrue  due  on  the 
said  sum  of  10,000/.  consols,  to  the  extent  of  the 
testator's  interest  therein,  amounting  to  3007.  a  jear, 
and  also  to  transfer  to  Thomas  Henry  Mackay  abso- 
lutely such  a  sum  of  consols  as  woidd  produce  a  sum  of 
700/.  a  year ;  and  that  thereupon,  and  with  the  view 
and  object  of  effecting  his  said  intention  and  determi- 
nation, the  testator,  on  the  7th  of  August  1845,  wrote 
to  Messrs.  Spurlingy  his  stock  brokers,  a  letter  in  the 
following  terms :  "  I  have  a  trust  open  in  the  Bank  of 
England  for  10,000/.  settled  in  the  names  of  myself, 
Richard  Twining,  William  Brewster  Tunning,  and 
James  A.  Gordon.  I  have  hitherto  received  the  divi- 
dends, and  I  want  to  make  it  over  to  my  son  Thomas 
Henry  Mackay,  and  the  next  in  the  trust  to  receive 
the  dividends,  and  pay  it  over  to  my  son  from  time  to 
time.  I  suppose  it  will  be  necessary  for  Richard 
Twining  to  appear  at  the  Bank,  and  accept  and  sign  his 
name  again.  I  want  as  much  stock  in  consols  as  yield 
700/.  to  the  same  (meaning  to  Thomas  Henry  Mackay). 
You  wiU  oblige  me  if  the  above  can  be  regularly  done." 


1851. 

Bentley 

r. 
Mackay. 


And  he  foimd,  that  on  the  10th  of  August  1845,  the 
testator  wrote  and  sent  to  Messrs.  Spurling  another 
letter:  "I  enclose  a  cheque  for  42/.,  which  you  will 
oblige  me  by  procuring  a  Bank  post  bill  and  prepare 
the  transfer  so  much  consols  as  will  yield  700/.  per 
annum  in  favour  of  my  son  Thomas  Henry  Mackay. 
The  explanation  of  the  other  affair  is  this:  On  my 


son  s 
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1861. 


son's  marriage^  I  settled  a  jointure  on  his  wife  of  10,000/. 
consols,  provided  she  survived  her  husband,  in  the 
names  of  trustees,  I  being  myself  one,  and  of  course  I 
have  received  the  dividends  since.  Now  I  want  to 
make  my  son's  income  1000/. ;  and  as  he  cannot  receive 
the  dividends,  I  want  of  the  trustees  to  receive  the 
dividends  and  pay  it  over  to  my  son  half  yearly.  I  am 
aware  that  the  Bank  power  from  the  trustees  generally 
signed  would  enable  him  to  receive  it,  but  it  would  be 
giving  them  trouble,  as  they  must  appear  at  the  Bank. 
If  I  am  strong  enough  I  will  be  in  town  to-morrow." 
And  he  found,  that  immediately  after,  the  testator  trans- 
ferred 23,500/.  consols  from  his  own  name  to  that  of 
Thomas  Henry  Mackay,  And  he  found  that  the 
testator  kept  a  banking  accoimt  at  Messrs.  Twininff, 
of  which  firm  the  two  trustees  of  that  name  were 
partners,  and  that  Thomas  Henry  Mackay,  shortly 
before  the  dividend  on  the  10,000/.  consols  payable  in 
January  1846  became  due,  called  at  the  banking  house, 
and  informed  Richard  Twining y  "as  the  fact  was," 
that  the  testator  wished  Richard  Ttoining  and  W.  B. 
Twining  to  receive  the  dividends  for  the  future,  instead 
of  the  same  being  received  as  theretofore  by  the  testator 
himself,  and  on  receipt  thereof,  to  place  the  same  to 
the  credit  of  Thomas  Henry  Mackay^s  account  with 
Messrs.  Twining^  "  in  making  which  communication  to 
Richard  Twining,  the  said  Thomas  Henry  Mackay  (as 
he  alleges  by  his  answer  sworn  in  the  cause)  acted  by 
the  express  direction  of  the  testator." 


And  he  foimd,  that  Richard  Twining,  immediately  or 
very  shortly  after  he  received  the  said  communication 
from  Thomas  Henry  Mackay,  and  before  he  received  the 
half  year's  dividends,  informed  William  B.  Twining, 
one  of  the  co-trustees,  of  the  purport  and  effect  of  such 
communication,  and  that  the  testator  made  a  communi- 
cation 
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cation  to  James  A.  Gordon,  another  of  the  trustees,  to  the 
effect  that  Thomas  Henry  Mackay  was  thenceforth  to 
have  or  be  entitled  to  the  dividends  on  the  stock  com- 
prised in  this  settlement,  and  that  the  testator  had 
transferred  the  sum  of  23,500/.  consols  to  the  Defendant 
Thomas  Henry  Mackay,  and  that  such  communication 
was  so  made  by  the  testator  to  Jam^s  A,  Gordon,  at 
some  time  in  or  after  the  month  of  August  1845.  And 
he  found  that  Richard  Twining  on  the  8th  of  January 
1846,  and  pursuant  to  the  direction  of  the  testator  com- 
municated to  him  by  Thomas  Henry  Mackay,  received 
the  half  year's  dividends  on  the  10,000/.  consols  payable 
in  that  month,  and  which  was  the  only  dividend  which 
became  payable  thereon  in  the  interval  between  the 
receipt  of  the  said  last-mentioned  dividend  and  the  death 
of  the  testator,  and  that  Richard  Twining  so  received 
such  half  year's  dividend  on  behalf  of  himself  and  his 
co-trustees,  but  under  the  circumstances  aforesaid  for 
the  benefit  of  Thomas  Henry  Mackay,  as  the  party 
entitled  thereto  imder  the  said  gift  thereof,  and  on 
receipt  thereof  he  paid  the  same  to  the  said  Messrs. 
Twining  to  the  account  of  Thomas  Henry  Mackay, 
And  be  foimd  that  the  testator  from  the  time  of  Thomas 
Henry  Mackay* s  marriage  paid  the  said  annual  allow- 
ance of  1000/.  to  him,  at  his  convenience;  but  after 
August  1845,  he  made  no  payment  on  accoimt  of  his 
previous  annual  allowances  to  Thomas  Henry  Mackay. 


1851. 

Bentley 

r. 
Mackay. 


And  he  found,  that  the  testator  in  his  lifetime,  and 
subsequent  to  the  gift  of  the  smn  of  23,500/.  consols 
and  the  alleged  gift  of  the  dividends  of  the  10,000/. 
consols  to  Thomas  Henry  Mackay,  expressly  recognised 
and  approved  of  and  confirmed  both  of  such  gifts  in 
manner  hereinafter-mentioned ;  for,  on  the  6th  of 
January  1846,  he  wrote  to  his  Brokers  to  obtain  a 
power  of  attorney  to  receive  the  dividends  on  33,166/. 

13*.  4//., 
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1851. 


Bentley 

V, 

Mackay. 


ISs.  4rf.,  which  was  the  amount  of  his  stock  after 
deducting  the  10,000/.  and  23,600/.,  and  which  they 
prepared  to  act  on. 

And  on  the  8th  of  January  1846,  a  letter  was  written 
by  the  testator's  direction  to  his  Brokers,  stating  as  fol- 
lows: "  The  only  sum  on  which  I  received  the  dividends 
was  66,666/.  135.  4</.;  from  this  sum  there  went  to 
Thomas  Henry  Mackay^ 8  account  33,500/.,  consequently 
there  will  remain  32,000/.,  and  of  which  Thomas  Henry 
Mackay  has  received  only  10,000/.  trust  money,  so  that 
I  shall  have  to  receive  a  blank  power  for  the  remainder, 
which  you  will  send  me." 

The  power  was  sent,  and  the  dividends  of  the  33,166/. 
13«.  4</.  received  and  carried  to  the  testator's  accoimt, 
and  the  testator  died  on  the  31st  of  May  1846. 

The  Master  was  of  opinion  and  found,  that  the 
dividends  of  the  10,000/.  consols,  during  the  life  of 
Thomas  Henry  Mackay y  did  not  form  part  of  the 
personal  estate  of  the  testator. 

To  this  report  the  Defendants  took  two  exceptions, 
insisting  first,  that  there  was  no  sufficient  evidence 
before  the  Master  to  support  his  finding,  and  secondly, 
that  the  Master  ought  to  have  found  that  the  dividends 
on  the  10,000/.  during  the  life  of  Thomas  Henry 
Mackay  formed  part  of  the  testator's  estate. 

Mr.  R,  Palmer  and  Mr.  GoodetCy  for  the  residuary 
legatees,  in  support  of  the  exceptions. — There  has 
been  no  valid  donation  inter  vivos  of  the  dividends 
in  question.  The  law  is,  that  a  voluntary  but 
incomplete  gift  cannot  be  perfected  or  enforced  in  a 
Court  of  Equity.  We  admit  that  if  the  testator  had 
directed  the  trustees  of  the  fund  to  hold  the  dividends 

for 
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for  the  future  for  his  son,  and  the  trustees  had  accepted 
the  direction,  that  would  have  been  sufficient ;  but  here 
there  is  nothing  of  the  sort.  It  is  not  necessary  that  a 
declaration  of  trust  of  personalty  should  be  in  writing, 
or  that  it  is  absolutely  necessary  that  the  word  "trust" 
should  be  used;  but  the  law  requires  not  only  some 
unequivocal  evidence  of  the  intention  to  give  up  the 
property,  but  of  the  perfect  completion  of  such  intention, 
and  some  word  equivalent  to  "trust"  must  be  used. 
Here  there  is  no  evidence  of  an  intention  to  make  an 
irrevocable  gift  of  the  dividends,  no  declaration  of  trust, 
and  no  abandonment  of,  or  parting  with,  the  control  over 
the  fund.  There  was  a  mere  direction  to  pay  the 
diyidends  from  time  to  time,  which,  like  a  direction  to  a 
Banker  to  make  periodical  payments,  was  always  re- 
vocable. Again,  there  is  no  time  stated  during  which 
Ae  dividends  T<^e  to  be  paid  to  the  trustees:  they 
therefore  form  pm  of  the  testator's  estate. 

They  cited  Ward  v.  Audland{a) ;  Searle  v.  Law  (b) ; 
GaaheUy.  Gaskett^c);  Wheatley  y.  Purred);  Staple- 
ton  V.  Stapleton  ( e)  ;  Hughes  v.  Stvibs  (f)  ;  Smith  v. 
Warde  (jg) ;  Ex  parte  Pye  Qi) ;  Bayley  v.  Boulcott  (t); 
Omngham  v.  Plunkett  (k) ;  Colman  v.  Sarrel  (/); 
EUison  V.  EUison  (m) ;  Antrobtcs  v.  Smith  (n) ;  Ex  parte 
Py^io);  Edwards  v.  Jones  {p);  MFadden  v.  Jen- 
iyw(y);  Meeky.  KetUewell{r)\  DiUonw.  Coppin(s); 
Tate  V.  Hubert (t);  Beatson  v.  Beatson  (u), 

Mr. 


(fl)  8  Beav.  201. 

(b)  15  X.  J.  {N.  8.)  ch.  187. 

(c)  2  Younge  ^  Jer.  502. 
(<0  1  Keen,  551. 

(«)  14  Sim,  186. 

(/)  1  Hare,  476. 

{3)  15  Sim.  56. 

(A)  2  Spence,  53. 

(i)  4  Bum,  345. 

(*)  2roiiii^«4-(V/.C.C.245. 

VOL.  XV.  C 


(/)   1  Ves,  Jun,  50. 

(m)  6  Ves,  662. 

\n)  12  Ve8,  39. 

(o)   18  Ves.  140. 

\p)  1  Myl  4-  Cr,  226. 

[q)  1  Hare,  458. 

(r)   lXrarc,464,^lPAi7.342. 

(«)  4  MyL  4*  Cr,  647. 

{t)  2  Ves,  Jun,  111. 

(u)  12  Sim,  281. 


1851. 

Bentley 

r. 
Mackay. 
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t?.  Mr.  Walpole  and  Mr.  Seltoytiy  for  the  Executors. 

Mackay. 

Mr.  Lloydy  Mr.  Nevinson,  and  Mr.  Freeling,  for  other 
parties^  were  not  heard. 


I7te  Master  of  the  Rolls. 

In  order  to  reverse  the  decision  of  the  Master,  I 
must  be  satisfied  that  he  has  arrived  at  a  wrong 
conclusion.  It  is  not  sufficient  to  say  that  the  matter 
is  doubtful. 

In  questions  of  this  nature  the  difficulty  generally 
depends  rather  on  the  facts  than  on  the  law,  although 
I  am  far  from  saying  that  the  law  has  been  accu- 
rately or  clearly  defined.  However,  so  far  as  is  neces- 
sary for  the  decision  of  this  case,  the  principles  laid 
down  are  sufficiently  certain;  I  shall  first  state  them, 
and  then  consider  whether  the  facts  come  within 
them. 

There  are  two  classes  of  cases  upon  voluntary  gifts 
which  are  distinct  and  obvious :  the  one,  where  the 
donor  is  the  legal  owner  of  the  property  which  is  the 
subject  of  the  voluntary  settlement ;  and  the  other,  where 
he  is  merely  the  equitable  owner.  In  all  cases  where 
the  legal  owner  intends  voluntarily  to  part  with  the 
property  in  favour  of  other  persons,  the  Court  requires 
everything  to  be  done  which  is  requisite  to  make  the 
legal  transfer  complete ;  for  if  anything  remains  to  be 
done,  this  Court  will  not  be  made  an  instrument  for 
perfecting  it.  That  principle,  however,  does  not  apply 
to  the  present  case,  and  therefore  it  is  not  necessary  to 
dwell  upon  it. 

The 
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The  second  class  is  where  a  mere  equitable  owner, 
the  legal  right  being  vested  in  another  person,  is  desirous 
that  his  trustee  shall  become  a  trustee  for  the  object  of 
his  bounty.  That  is  the  present  case ;  and  the  principle 
as  settled  by  the  reported  cases  is,  that  to  give  effect 
to  such  a  gift,  the  Court  requires  clear  and  distinct 
evidence  of  a  declaration  of  trust  in  favour  of  the  donee ; 
and  for  that  purpose,  it  looks  at  the  acts  and  writings 
of  the  donor,  to  see  if  from  them  clear  evidence  of  a 
declaration  of  trust  can  be  gathered.  It  is  said,  that  the 
acts  must  be  unequivocal.  That  is  in  some  sense  true, 
but  it  means  no  more  than  this:  that  the  evidence 
must  be  sufficient  to  satisfy  the  Court  that  a  declara- 
tion of  trust  has  been  made  in  favour  of  the  party,  and, 
when  that  is  proved,  the  Court  will  act  on  it. 


1851. 


In  this  case,  therefore,  I  have  merely  to  consider 
whether  the  facts  found  by  the  Master  amount  to  and 
create  a  declaration  of  trust  in  favour  of  Thomas  H. 
Mackay.  The  Court,  in  all  cases  of  this  description, 
attends  particularly  to  any  acts  simultaneous  with  the 
transfer  of  the  fimd,  or  the  declaration  of  trust,  and  to 
any  subsequent  acts  which  are  in  accordance  with  such 
declaration.  It  is  therefore  material  to  consider  whether 
the  acts  of  the  settlor  are  in  conformity  with  the 
alleged  declaration  of  trust. 

The  exceptions  affirm,  in  substance,  that  there  is  no 
evidence  of  intention  to  create  this  trust  in  favour  of 
the  donee ;  and,  secondly,  that  the  Master  has  come  to 
t  wrong  conclusion.  The  facts  found  by  the  Master 
are  not  excepted  to,  and  therefore  I  am  bound  to  take 
them  as  true,  for  they  cannot  be  disputed.  The  only 
question  then  is,  whether  the  facts  found  by  the  Master's 
report  affi>rd  sufficient  evidence  of  the  creation  of  the 
troft 

c  2  The 
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CASES  IN  CHANCERY. 

The  Master  has  found  the  two  letters,  and  that 
Thomas  H.  Mackay  "called  at  the  Banking-house," 
&c.  &c. 

It  is  observed,  that  Thomas  H,  Mackay  cannot  pro- 
perly give  evidence  for  himself;  but  there  is  evidence 
that  he  made  certain  communications  to  the  Bankers 
which  do  not  rest  on  his  testimony,  and  that  the 
Bankers  or  trustees  acted  on  them  as  being  communi- 
cations to  them  from  the  testator ;  and  that,  in  conse- 
quence, the  testator  did  not  receive  the  next  dividends, 
which  were  paid  to  the  son  in  accordance  with  the 
communication. 

The  Master  also  finds  "  that  Richard  Twining y  im- 
mediately or  shortly  after  receiving  the  commimication 
from  Thomas  H.  Mackay ^^  &c.  &c.  Here  is  an  express 
statement  that  the  dividends  were  to  be  received  for  the 
future,  and  that  he  was  thenceforth  to  be  entitled  to 
them.  This  communication  was  made  to  the  trustees 
of  the  settlement  by  the  equitable  owner  of  the  divi- 
dends, and  he  thereby  directed  them  to  pay  these  divi- 
dends to  his  son.  The  trustees,  who  had  never  done 
so  before,  received  the  dividends,  and  with  the  know- 
ledge of  the  testator  paid  them  to  the  son  as  the  donee. 
These  facts  alone  show  the  intention  of  the  equitable 
owner  to  make  a  new  trust  in  favour  of  Thomas  H, 
Mackay ;  and  that,  for  that  purpose,  he  desired  the 
trustee  to  receive  the  dividends  and  pay  them  over  to 
the  donee. 

For  the  purpose  of  ascertaining  whether  that  be  the 
correct  view  or  not,  and  what  was  the  real  intention  of 
the  donor,  reference  is  made  to  two  letters  written  by 
him  to  the  Brokers,  and  they  appear  to  be  distinct. 
They  express  a  clear  intention  that  the  trustees  were 
for  the  future  to  receive  the  dividends  and  to  pay  them 
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to  the  son,  and  there  is  nothing  to  specify  at  what 
period  it  was  to  stop.  I  am  of  opinion  that  the  testator 
divested  himself  of  the  entire  interest  in  the  fund  ; 
and  if  he  expressly  directed  the  trustees  to  receive  the 
dividends,  and  pay  them  over  to  the  son,  he  could  not 
afterwards  revoke  that  direction.  I  do  not  see  any  im* 
certainty  as  to  the  nature  or  extent  of  the  trust,  if  it 
can  be  shown  that  the  trust  extended  to  the  10,000/., 
and  to  the  dividends  to  accrue  due  during  the  time  the 
father  was  entitled.  He  had  been  accustomed  simply 
to  pay  him  1,000/.  a  year ;  but  being  desirous  to  make 
this  transfer,  he  intended  to  divest  himself  of  the  right 
to  it,  and  create  a  trust  in  favour  of  the  son,  by  direct- 
ing the  trustees  to  receive  and  pay  over  the  dividends  to 
him.  This  is  clearly  and  plainly  shown  by  the  letter 
to  the  Brokers. 


21 


1851. 

Bentlby 

V. 

Mackay. 


The  cases  cited  have  no  material  bearing  on  this  sub- 
ject. The  only  one  which  comes  near  this  case  is  Smith  v. 
Warde  (a),  in  which  there  were  words  sufficient  to  create 
a  trust,  but  it  was  only  executory.  The  testator  gave 
directions  to  have  a  fond  purchased  and  invested  in 
trust  for  his  son,  but  it  could  not  be  done.  K  Sir 
Lionel  Smith  had  paid  a  single  dividend  to  his  son,  I 
might  then  have  thought  that  the  trust  would  have 
been  irrevocable;  but  he  had  done  no  act  consistent 
with  a  declaration  of  trust  in  favour  of  another ;  on  the 
contrary,  they  were  all  opposed  to  such  a  supposition. 
Here,  on  the  contrary,  every  subsequent  act  of  the 
testator  was  in  accordance  with  a  trust.  I  do  not  say 
that  the  case  is  absolutely  clear,  but  I  think  that  the 
balance  of  the  evidence  is  in  favour  of  the  trust,  and 
that  the  Master  has  come  to  the  same  conclusion. 

(a)  16  Sim,  56. 
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JVbr.  20.       The  LONDON  and  NORTH-WESTERN  Railway 
Company  v.  The  CORPORATION  of  LANCASTER. 

A  raOway       TJi  February  1847,  the  Defendants  agreed  to  sell  to 

underpres-  ^^  Plaintiflfe  a  piece  of  land  in  Lancaster  for  6,000/. 

sure,  paid  the  A  conveyance  was  prepared  and  approved  of,  but  not 

P      ^       executed.    The  Plaintiffs  had  taken  possession  of  the 
money  for  ^  ^ 

lands  bought  property,  and  constructed   their  works  thereon ;   the 

of  a  Corpora-  vendors  allowed  the  purchase-money  to  remain  unpaid 

tion  to  the  .  ^ 

vendors,  in-     *^  interest  at  4J  per  cent.,  and  the  execution  of  the 

stead  of  pay-  convejrance  was  deferred. 

ing  it  into 

Court  under 

the  8  &  9  Some  adverse  claims  arose  respecting  the  property 

^*fl*  '^'t^t^'     on  the  part  of  the  Duchy  of  Lancaster  and  the  Local 
8.  69.    Upon  ^  .       ^ 

a  bill  filed  by  Board  of  Health,  and  it  was  a  matter  of  dispute  whether 

the  former,     ^  portion  of  it,  called  Barbadoes  Street^  belonged  to  the 

were,  on  mo-  Corporation  of  Lancaster  and  was  included  in  the  con- 

tion,  ordered  tract.  These  claims  remaining  imsettled,  the  Defendants 

Co^t^       pressed  for  the  purchase-money,  commenced  an  action 

purchase  mo-  of  ejectment  against  the  Plaintiff,  and  obtained  judg- 

ney  in  their    ^^^  ^    default  on  the  26th  of  November  1850.    The 

hands  for  the 

purpose  of  in-  Sheriff  took  possession;  and  in  order  to  get  him  out,  the 

terim  protec-  Plaintiflfe,  on  the  80th  of  November,  paid  the  Defendants 

the  purchase-money  of  6,000/.,  as  they  alleged,  through 

pressure  and  under  protest,  and  the  conveyance  was 

afterwards  handed  over. 


The  Railway  Company  then  filed  this  bill,  stating, 
amongst  other  things,  that,  by  the  Lands  Clauses  Con- 
solidation Act,  8  &  9  Vict,  c,  18,  s.  69,  it  is  provided 

that 
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that  in  all  cases  in  which  the  purchase-money  or  com-        1851. 

pensation  is  payable  in  respect  of  lands  taken  from  any    ^""^iJ^T^"^ 

corporation,  &c.,  the  same  shall  be  paid  into  the  Bank  London  and 

of  Englandy  to  the  account  of  the  Accoimtant-General      North- 

Westfrn 
Ex  parte  the  promoters  of  the  undertaking,  and  that      Railway 

such  monies  shall  remain  so  deposited,  imtil  the  same      Company 

be  applied  to  some  one  or  more  of  certain  purposes  in         ,^^ 

that  Act  mentioned.  Corpora- 

tion of 
Lancaster. 
They  submitted,*that  so  long  as  the  6,000/.  remained 

in  the  hands  of  the  Corporation  of  Lancaster  without 

being  duly  paid  into  Court,  and  invested  and  applied 

according  to  the  provisions  of  the  Act,  the  Plaintiffs 

were  not  and  could  not  be  relieved  or  exonerated  from 

liability  in  respect  thereof,  and  that  the  Plaintiflfe  were 

entitled  to  have  the  same  simi  paid  into  Court  and  duly 

applied,  so  as  to  relieve  them  from  all  such  liability. 

They  alleged,  that  the  Defendants  were  about  to  apply 
the  purchan-money  to  improper  purposes,  and  prayed 
that  the  Defendants  might  be  ordered  to  pay  the  6,000/. 
into  the  Bank  of  England  "  in  the  matter  of  their  Act," 
and  that  the  same  might  be  duly  invested  and  applied 
according  to  the  provisions  of  the  Act,  so  as  to  relieve 
the  Plaintiflfe  from  all  further  responsibility  or  liability 
in  respect  thereof,  and  for  an  injunction  to  restrain  the 
Defendants  fit)m  paying  away  any  part  of  the  6,000/., 
and  that  the  Defendants  might  be  ordered  to  make 
good  any  part  misapplied. 

It  appeared  from  the  answer,  that  of  the  purchase- 
money  1,600/.  had  been  applied  in  pajdng  off  a  mort- 
gage on  the  corporation  property,  and  that  1,000/.  had 
been  advanced  to  the  Local  Board  of  Health  of  the 
Borough  upon  mortgage  of  the  rates,  and  that  the  resi- 
due was  in  the  hands  of  the  Treasurer. 

It 
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It  was  now  moved  that  the  Defendants  might  pay 
into  Court  the  8,400/.  and  1,000/. 

Mr.  -B.  Palmer  and  Mr.  W.  W.  Cooper y  in  support 
of  the  motion. — This  case  is  in  the  nature  of  a  suit  quia 
timet  The  6,000/.  is  trust-money,  held  by  the  Corpora- 
tion for  municipal  purposes,  and  which,  by  the  Ajct  8  &  9 
Vict,  c,  1 8, 8. 69,  ought  to  have  been  paid  by  the  Plaintiffs 
into  Court.  The  Plaintiffe  will  be  responsible  if  it  should 
be  misapphed  by  the  Defendants.  It  would  have  been 
paid  into  Court,  and  the  Plaintiffs  would  thus  have  ob- 
tained a  complete  discharge,  but  they  were  compelled, 
by  the  pressure  of  the  judgment  in  ejectment,  to  pay  it 
to  the  Corporation ;  if  they  had  not  so  paid  it,  their 
railway  would  have  been  stopped.  The  Plaintiffs  being 
bound  to  see  that  their  purchase-money  is  properly 
applied,  are  entitled  to  have  it  protected  until  the  hear- 
ing. The  present  is  similar  to  the  case  where  one  of 
two  trustees  misapplies  the  funds,  the  other  is  clearly 
entitled  to  come  to  the  Court  and  obtain  an  interim 
protection. 

The  Defendants  were  not  entitled  to  recover  in  the 
ejectment :  Doe  d.  Armestead  v.  The  North  Staffordshire 
Railway  Company  (a) ;  Doe  d.  Hudson  v.  The  Leeds  and 
Bradford  Railway  Company  (J). 

Mr.  Lloyd  and  Mr.  C,  Hall,  contrd. — A  mere  ap- 
prehension of  future  dispute  is  not  sufficient  to  main- 
tain a  bill  quia  timet,  and  here  the  Defendants  deny 
that  they  intend  to  make  any  improper  application 
of  these  funds.  The  payment  was  voluntarily  made 
by  the  Plaintiffs,  and  even  if  they  had  paid  it  imder  a 
mistake  of  law,  that  could  not  furnish  any  groimd  for 

relief  in  this  Court. 

A 


{a)  Q.  B.  1851. 


(6)  Ibid. 
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A  purchaser  cannot  maintain  a  bill  for  the  execution        1851. 

of  a  trust,  and  the  Railway  Company  have  therefore         ,j^^ 

no  right  to  intermeddle  with  this  matter,  for  they  are  London  and 

not  trustees.     If  there  be  a  public  or  private  trust  to      North- 

Western 
execute,  it  is  for  the  Attorney-General  or  the  parties      Railway 

interested  to  see  to  its  execution.     This  is  a  matter     Company 

simply  between  vendor  and  purchaser ;  and  after  con-  rj^j^^ 

veyance,  the  purchaser  has  only  such  estate  and  such     Corpora- 

remedies  as  his  conveyance  gives  him.  ,  ^^^^  ^ 

Another  objection  is,  that  this  motion  anticipates  the 
decree,  and  asks  the  same  relief  as  the  Plaintifis,  if  they 
were  to  succeed,  would  be  entitled  to  at  the  hearing. 
Such  reKef  cannot  be  granted  upon  an  interlocutory 
application.  Besides,  this  is  not  a  proper  case  for  the 
exercise  of  the  jurisdiction.  In  Richardson  v.  The 
Bank  of  England  (a) ,  Lord  Cottenham  reviewed  the 
principles  upon  which  money  is  ordered  to  be  paid 
into  Court  upon  admissions  in  the  answer.  The  Court, 
in  such  cases,  does  not  disturb  the  possession  of 
any  party  claiming  title,  or  direct  a  payment  before  a 
liability  to  pay  is  established.  The  effect  of  granting 
this  motion  would  be  to  lock  up  the  fund  until  the 
hearing,  and  thus  prevent  its  proper  application. 

The  Master  of  the  Rolls. 

I  think  the  Plaintiffs  are  entitled  to  the  order  as  to 
the  sum  of  3,400/.,  but  not  as  to  the  1,000/.,  and  I  will 
state  the  grounds  on  which  I  think  they  are  entitled. 

The  principle  on  which  the  Court  acts  on  interlocu- 
tory applications  for  payment  of  money  into  Court  is 
this :  that  when  there  is  a  trust,  or  a  question  to  be 
Utigated,  it  will  protect  the  property  pending  the  liti- 
gation. 
(a)  4  Myl.  ^  Cr,  165. 
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gation.  And  the  question  now  is,  whether  there  is  a  fair 
question  to  be  determined  at  the  hearing  of  the  cause  : 
if  there  be,  I  think  the  fund  ought  to  be  protected.  I 
throw  out  of  my  consideration  what  struck  me  at  first, 
namely,  that  the  judgment  in  ejectment  had  been 
obtained  by  surprise ;  I  do  not  think  so  now,  the  im- 
pression has  been  displaced  by  the  docimients. 

The  Corporation  of  Lancaster  sell  a  certain  property 
to  the  London  and  North  Western  Railway  Company, 
and  allow  the  purchase-money  to  remain  in  the  posses- 
sion of  the  Railway  Company  for  four  years,  interest 
being  in  the  meantime  paid  for  it.  The  Railway  Com- 
pany is  put  in  possession,  they  make  their  Railway  and 
work  it.  Now  it  is  not  disputed,  that  according  to 
the  Act,  the  only  proper  mode  in  which  the  purchase- 
money  could  be  paid  was  by  placing  it  in  the  name  of 
the  Accountant-General  to  the  proper  accouilt,  in  order 
that  it  might  be  applied  in  the  manner  pointed  out  by 
the  Act,  the  Corporation  being  trustees.  Under  the 
pressure  which  the  Railway  Company  allowed  the  Cor- 
poration to  obtain  over  them,  by  permitting  judgment  to 
go  by  default  in  the  action  of  ejectment,  and  possession 
to  be  taken,  it  became  necessary  either  to  pay  6,000/. 
or  to  stop  the  line ;  and,  rather  than  stop  the  line,  they 
paid  under  protest.  They  now  say,  that  if  the  Cor- 
poration misapply  the  money,  they,  the  Railway  Com- 
pany, will  be  liable,  they  being  bound  to  see  to  the  due 
application  of  the  purchase-money :  and  I  do  not  see 
what  answer  the  Railway  Company  could  give,  in  a 
suit  by  the  Corporation  to  have  the  fund  restored,  if 
the  money  were  totally  misapplied ;  as  if,  for  ex- 
ample, the  Town  Council  divided  it  amongst  themselves. 
There  appears  to  me  to  be  a  serious  question,  whether 
having  paid  this  money  imder  pressure,  occasioned 
partly  by  their  own  inadvertence,  the  Railway  Com- 
pany 
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pany  may  not^  at  the  hearing  of  this  cause,  have  a       1851. 

right  to  have  the  fund  paid  into  Court,  for  the  purpose    ^~^^^^ 

of  having  it  placed  to  the  proper  account.     Various  London  and 

considerations  have  been  submitted  to  me  by  the  De-       Noeth- 

Western 
fendants  which  give  countenance  to  this;  for  it  was      Railway 

doubted  whether  the  Company  had  any  title  at  all,  and     Company 

if  80,  they  have  paid  the  money,  and  have  obtained         ^ 

possession  without  any  title  whatever.    But  the  Court     Corpora- 

would  not  allow  the  Corporation  to  retain  both  the      "^^  ^^ 

Lancasteb. 
land  and  the  purchase-money. 

I  consider,  therefore,  that  the  Corporation  ought  not 
to  have  received  the  money,  and  that  the  Company  ought 
not  to  have  paid  it  to  them.  It  may  turn  out  that  the 
Plaintifis  have  no  title  at  all;  and,  under  all  these 
drcumstances,  I  consider  that  there  are  grave  questions 
to  be  determined  at  the  hearing,  and  that  the  Cor- 
poration ought  to  pay  the  3,400/.  into  Court. 

I  shall  not  now  determine  whether  the  1,000/.  has 
been  properly  lent  or  not.  The  Defendants  have  not 
got  that  sum  in  their  hands,  and  it  appears  to  be  lent 
on  real  security  and  subject  to  no  risk.  The  principle 
<m  which  I  proceed  is,  to  protect  the  property  pending 
the  Utigation. 
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Nov,  8. 


JENNINGS  V.  PATERSON- 


Legatees  and 
animitants 
are  bound  by 
the  proceed- 
ings in  a  suit 
for  adminis- 
tration, be- 
tween the  ex- 
ecutors and 
residuary 
legatees  and 
devisees; 
although 
there  may  be 
a  question  as 
to  the  debts 
being  prima- 
rily charged 
on  the  real 
estate,  and 
which  may 
incidentally 
affect  them. 
Therefore, 
after  deci^ee 
in  such  a  suit, 
legatees  can- 
not sustain  an 
administra^ 
tion  suit 
against  the 
executors. 


^l^HE  testator  directed  his  debts  to  be  paid  by  his 
executors,  and  then  devised  to  them  his  real  and 
leasehold  estates  in  trust  for  sale ;  and  he  directed  his 
debts  to  be  paid  out  of  the  produce ;  and  after  payment 
thereof,  to  invest  the  produce  in  trust  for  H.  E.  C.  S. 
and  three  other  persons,  for  life,  with  remainder  to  their 
children.  He  gave  his  residuary  personal  estate  after, 
and  subject  to  the  payment  of  his  debts,  to  H.  E.  C.  S. 

By  his  will  he  also  gave  some  legacies  and  annuities, 
and  amongst  them  an  annuity  to  the  Plaintiff'  Jennings. 

The  executors  instituted  a  suit  of  Paterson  v.  Scotty 
for  the  administration  of  the  estate,  against  the  parties 
entitled  to  the  produce  of  the  real  estate,  and  against 
the  residuary  legatee ;  and  the  usual  decree  had  been 
made  thereon.  Upon  further  directions,  the  executors, 
who  had  paid  legacies  and  annuities  out  of  the  produce 
of  the  real  estate,  insisted,  that  the  debts  were  primarily 
charged  on  the  real  estate  in  exoneration  of  the  personal, 
but  the  Vice-Chancellor  of  England^  on  the  19th  of 
March  1850,  decided  otherwise.  The  personal  estate 
was  insufficient  to  pay  the  debts ;  and  the  result  was, 
that  the  Plaintiff  was  wholly  deprived  of  his  annuity. 


Jennings  now  filed  a  claim  against  the  executors,  and 
the  parties  entitled  to  the  residuary  real  and  personal 
estate,  claiming  payment  of  the  annuity,  and  to  have  a 
sufficient  part  of  the  real  or  personal  estate  set  apart  to 


answer 
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answer  it ;  or,  in  default,  to  have  the  personal  *estate 
administered. 


Mr.  MoxoUy  in  support  of  the  claim. — The  debts  are,  Patekson. 
by  the  will,  primarily  charged  on  the  real  estate. 
Jennings  ought  to  have  been  made  a  party  to  the  former 
suit,  to  enable  him  to  insist  on  that  point ;  for,  when 
an  annuity  is  charged  on  the  real  estate,  all  the 
annuitants  are  necessary  parties  to  a  suit  for  its  admi- 
nistration^ Miller  v.  Huddlestone  (a).  Even  pecuniary 
lega^tees  are  proper  parties  to  an  administration  suit, 
where  there  is  a  direct  question  between  them  and  the 
residuary  legatees :  The  Marquis  of  Hertford  v.  The 
Count  De  Zichi  (J).  Jennings  is  not,  therefore,  boimd 
by  the  proceedings  in  the  former  suit ;  and  if  he  were, 
stUl,  when  a  distribution  has  been  made  to  a  wrong 
party,  in  the  absence  of  the  persons  rightfully  entitled, 
they  may,  by  another  suit,  contest  the  former  decision, 
as  was  done  in  David  v.  Frowd  (c).  The  executors 
have,  for  a  long  period,  paid  the  Plaintiff  his  annuity, 
and  are,  therefore,  bound  to  continue  to  do  so. 

Mr.  Beavan,  for  the  executors. 

Mr.  jB.  Palmer  and  Mr.  Cote,  for  the  residuary  lega* 
tees,  were  not  heard. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  I  cannot  interfere  on  this  claim. 

The  state  of  the  case  is  this :  the  executors  filed  a  bill 

against  the  residuary  legatees,  for  the  purpose  of  having 

the  assets  of  the  testator  administered  and  distributed 

in  the  cause. 

It 

(a)  13  Sim.  467.  (c)  1  Myl.  ^  K.  200. 

(6)  9  BMC.  11. 
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It  appears  that  the  testator^  by  his  wiU^  gave  a 
certain  number  of  legacies  and  annuities,  and  left 
considerable  debts.  He  did  not  charge  the  legacies  and 
annuities  on  his  real  estate,  and  they  were  therefore 
payable  out  of  his  personal  estate.  It  was  not  necessary 
to  make  the  annuitants  and  legatees  parties  to  the 
former  suit ;  for  it  is  a  settled  rule  of  the  Court,  that 
where  legatees  have  no  charge  on  the  real  estate,  they 
are  not  necessary  parties  to  a  suit  for  the  administra- 
tion of  the  testator's  real  and  personal  estate,  although 
they  may  collaterally  or  incidentally  be  interested  in 
the  real  estate. 


The  case  of  Miller  v.  HuddlestonCy  which  was  cited, 
does  not  affect  this  doctrine,  for  there  the  annuities 
were  charged  on  the  real  estate.  Here  the  question 
raised  is,  whether  the  debts  and  funeral  expenses  are 
charged  on  the  real  estate,  in  exoneration  of  the  personal 
estate ;  if  they  were  not,  the  law  makes  the  personal 
estate  the  primary  fimd  for  their  payment,  and  the  real 
estate  is  not  liable  until  the  personal  estate  has  been 
exhausted.  It  appears  that  the  personal  estate  was  in- 
sufficient to  pay  the  debts  in  full ;  and,  as  they  must  be 
discharged  in  full  before  the  legacies  or  annuities  can 
be  paid,  the  effect  would  be  to  take  away  from  the 
legatees  the  benefit  which  the  testator  intended  to  give 
them.  I  have  no  doubt  that  the  legatees  are  bound 
by  the  decree  in  an  administration  suit  between  the 
executors  and  residuary  legatees,  and  by  the  accounts 
taken  under  it,  which  determine  the  amoimt  of  the  per- 
sonal estate ;  and,  therefore,  I  have  no  doubt  in  this  case 
that  the  legatees  are  bound  by  the  former  proceedings. 

The  executors  might  have  been  mistaken  as  to  the 
rights  of  the  annuitants ;  and  if  they  have  paid  annui- 
ties, which  it  afterwards  turned  out  they  ought  not  to 

have 
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have  paid,  th^  annuitants  have  no  reason  to  complain  of 
it.  It  is  the  residuary  legatees  who  have  been  injured 
by  reason  of  their  fund  having  been  diminished,  and  too 
large  an  amount  having  been  paid  out  of  the  real  estate. 

If  the  point  of  exoneration  were  open,  I  should  feel 
disinclined  to  reverse  the  decision  of  the  Vice-Chancellor 
d England;  but  I  am  of  opinion  that  it  h»  not  open, 
and  I  can  therefore  do  nothing  on  this  claim  but  dis- 
miss it. 


31 
1851. 
Jennings 
Paterson. 


Note. — The  Plaintiff  afterwards  obtained  leave  to  appeal  in 
Paterwn  y.  ScoUj  and  by  the  application  of  the  doctrine  of  mar- 
shalling he  obtained  payment  of  his  annuities. 


HARRIS  V.  FARWELL. 


July  23. 


^pHE  testator,  Christopher  Farwell,  died  in  June  1837.  a  contract  to 

At  the  time  of  his  death,  he  viras  a  partner  in  discharge  a 

" The  Totnes  Bank,"  the  firm  then  consisting  of  the  ^^^ froma 

testator,  and  Wise  and  Bentall    He  was  also  a  partner  debt  due  from 

in  "The  Newton  Bank,"  the  firm  consisting  of  the  ^^^^T7 
'  o  i^  proTcd  ei- 

testator,  and  of  Wise,  Bentall,  and  Baker.  ther  by  an  ex- 

press agree- 

Cole,  a  customer  of  the  Totnes  Bank,  had,  in  the  Ufe-  J^^f  *'  ^l  ^^ 

...  facts  and  con- 

tune  of  the  testator,  deposited  various  simis  in  that  duct  frt)m 

Bank  on  deposit  notes  carrying  interest.     On  the  death  ^hich  it  may 

«  be  fairly  in- 
^^  ferred. 

Taking  a  new  security  is  not  of  itself  sufficient  to  discharge  the  retiring 
partner,  but  there  must  also  be  an  agreement,  either  express  or  to  be  feirly 
inferred,  to  dischaige  the  old  firm. 

A  bank,  consisting  of  three  members,  were  indebted  to  A.  B,  In  1837,  one 
of  the  members  died,  and  a  new  partner  was  admitted.  A,  B.  received  interest 
from  the  new  fhnn  until  1841,  when  they  became  bankrupt.  A,  B.  went  in  and 
prored  against  the  new  firm,  swearing  that  they  were  indebted  to  him  for  money 
received  to  his  use.  Held,  that  the  separate  estate  of  the  deceased  partner  had 
not  been  discharged. 
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of  the  testator,  his  son  Robert  Farwell  became  a  partner 
in  the  Totnes  Bank  alone,  and  the  other  bank  was 
continued  by  the  surviving  partners  alone.  After  the 
death  of  the  testator  in  1837,  Cole  continued  to  receive 
interest  on  the  notes  from  the  Totnes  Bank  down  to 
1841,  when  fiats  of  Bankruptcy  issued  against  both 
the  Thtnes  and  the  Newton  Banks.  By  an  order  of 
the  Court  bf  Review  the  estates  of  the  two  firms  were, 
in  1842,  consolidated  so  as  to  form  one  fimd,  to  be  dis- 
tributed rateably  amongst  all  the  joint  creditors  of  the 
two  firms;  and  on  the  17th  of  Atigust  1841,  and  before 
the  consolidation.  Cole  went  in  imder  the  bankruptcy, 
and  proved  his  debt  of  1,600/.  against  the  Totnes  Bank. 


Upon  the  occasion  of  proving  his  debt.  Cole  made  an 
affidavit  stating,  that  Wisey  Bentall,  and  Robert  FarweU 
were  indebted  to  him  in  the  simi  of  1,600/.  "  for  money 
had  and  received  by  "  them  "  to  and  for  the  use  of"  him 
the  Deponent.  He  afterwards  received  dividends  on 
his  debt  to  the  extent,  in  the  whole,  of  Qs.  lOrf.  in  the 
pound. 

The  present  suit  was  instituted  by  Harrisy  on  behalf 
of  himself  and  all  other  the  creditors  of  the  testator 
Christopher  Farwell^  to  obtain  payment  out  of  his 
separate  estate.  Upon  a  reference  to  the  Master  he  had 
allowed  Cole*s  debt  as  a  simple  contract  debt  of  the 
testator  Christopher  FarweU. 

To  this  finding  the  Plaintiff  took  exceptions  which 
now  came  on  for  argument. 

Mr.  WiUcocJc  for  the  Plaintiff,  in  support  of  the  ex- 
ceptions, argued,  that  the  separate  estate  of  Christopher 
FarweU  was  discharged  from  the  Plaintiff's  debt,  first  by 
his  adopting  the  new  firm  including  Robert  FarweU  as 

his 
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his  debtors^  and  by  his  receipt  of  dividends  out  of  the . 
consoUdated  estate^  whereby  the  usual  order  of  distri- 
bution of  the  assets  had  been  varied,  without  the 
concurrence  of  the  representatives  of  Christopher 
FaTtoeU.  He  relied  on  the  terms  of  the  affidavit  made 
by  Coky  on  the  occasion  of  the  proof  against  the  joint 
estate. 

Mr.  Walpole,  Mr.  Whitbready  and  Mr.  Oreene,  for 
the  executors  of  the  testator. 

Mr.  S.  Palmer  and  Mr.  Bird,  for  Cole : — 

David  V.  Ellice(a);  Parkin  v.  Carruthers  (b)  ;  Kir- 
mn  V.  Kirwan(c);  Mills  v.  Bayd(d);  Thompson  v. 
Perdcal  (e) ;  Daniel  v.  Cross  (/) ;  Hart  v.  Alex- 
ander (jg) ;  Heath  v.  Percival  (A) ;  Winter  v.  Innes  (t ) ; 
Bkto  V.  Wyatt  (k) ;  SleecVs  Case,  Devaynes  v.  No- 
Me{l);  Pemberton  v.  Cakes  (m);  Lodge  v.  Dicas(n); 
Bedford  v.  Deakin  (o). 


1851. 


Harris 


Farwell. 


2%e  Master  o/^^A^  Rolls. 

The  law  in  these  cases  is  clear  and  distinct,  and 
appears  to  have  been  settled  by  a  series  of  cases;  as 
lionq^son  V.  Percival  (e),  Hart  v.  Alexander  (g),  and 
Sirwan  v.  Kirwan  (c). 


The  law  is  this : — ^When 
or  agrees  with  a  new  firm 
chai^  of  that  of  the  old, 


(a)  5  Bam.  ^  Cr.  196. 

(i)  3  Etp,  248. 

(c)  2  Crom,  ^  M.  617. 

(lO  6  Jur.  943,  F.  C.  W, 

(t)  5B,^  Ad.  925. 

if)  3  Ve$.  277. 

(y)  2  Mee.  ^  W.  484. 

VOL.  XV. 


a  creditor  of  a  firm  contracts 
to  take  their  security  in  dis- 
the  retiring  partner  is  dis- 
charged 

(A)  1  P.  W.  682. 

(t)  4  Myl.  *  Cr.  101. 

{k)  5  Ciirr.  ij-  Paywe,  397. 

(/)    1  Merivale,  539. 

(m)  4  i^UM.  154. 

(n)  3  Bam.  ^  Aid.  611. 

(o)  2  J9am.  ($•  ^W.  210. 
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1851.        charged  from  any  liability  to  pay  the  debt ;  but  whether 
^^^^^    such  a  contract  or  agreement  has  or  not  taken  place  is 
a  question  of  fact  to  be  submitted  to  a  jury. 

In  Bedford  v.  Deakin  (a),  it  was  proposed  to  the 
holder  of  a  bill  of  a  firm  to  take  the  security  of  the 
continuing  partner  and  another  person  in  discharge  of 
the  old  firm;  and  thereupon  he  took  bills  of  those 
persons,  but  he  '^  strictly  reserved  the  security  of  the 
three  partners."  He  expressly  stated,  that  he  would 
not  discharge  the  old  partners;  and  the  result  was, 
that  the  old  partners  were  held  to  be  still  liable.  This 
shows  that,  to  discharge  the  retiring  partner,  it  is  not 
sufiicient  to  take  a  new  security,  but  you  must  agree  to 
discharge  the  old  firm.  In  Lodge  v.  Dicas  (b)  there 
was  some  agreement  with  a  view  of  discharging  the 
retiring  partner;  but  the  Court  considered  that  there 
was  no  consideration  for  the  agreement, — ^that  it  was 
of  no  value,  and  therefore  not  to  be  regarded. 

It  has  been  pointed  out  in  most  of  the  cases,  that 
when  a  new  partner  gives  his  security  for  a  debt  due 
from  the  old  firm,  this  forms  a  sufficient  legal  con- 
sideration for  discharging  the  retiring  partner;  and 
if,  in  this  case,  an  agreement  were  proved  to  take 
the  security  of  the  new  firm  in  the  place  of  the  old, 
that  would  be  sufficient  for  discharging  the  estate  of 
Christopher  Farwell, 

It  is  true  that  Lodge  v.  IHcas  has  not  been  approved 
of  in  some  subsequent  cases,  but  I  think  it  will  be  found 
that  the  objection  to  Lodge  v.  Dicas  was  this:  the 
probability  th^t  a  jury  might  come  to  a  different  con- 
clusion upon  the  facts. 

I 
(a)  2  Bam,  ^'  Aid.  210.  (6)  3  Bam.  ^  Aid.  611. 
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I  think  Lord  Cottenham  clearly  states  the  law  in  Win- 
ter  v.  Innes  (a)y  and  I  think  that  all  these  cases  will  be 
found  to  resolve  themselves  into  this :  not  only  whether 
it  is  the  fact  that  the  creditor  has  accepted  the  separate 
security  of  the  continuing  partners,  but  whether  he  has 
also  done  so  in  discharge  of  the  joint  debt. 


1851. 


I  have  therefore  to  consider,  in  this  case,  whether  the 
facts  amount  to  such  a  dischai^.  It  is  admitted  that 
there  was  no  agreement  at  the  time ;  but  an  agreement 
may  be  eiUier  express  or  to  be  implied,  as  in  Hart  v. 
Alexander  (b)y  where  a  partner  had  long  ceased  to  be  a 
partner,  and  had,  upon  becoming  an  East  Indian 
Director,  repeatedly  advertised  his  retirement  in  the 
public  papers;  and  from  this,  and  the  conduct  of  the 
debtor,  the  jury  inferred,  that  Uie  creditor  knew  that  he 
had  retired  from  the  firm,  and  had  agreed  to  discharge  him 
and  take  the  new  firm  as  his  debtors.  An  agreement 
to  dischai^  a  retiring  partner  may  therefore  be  proved 
in  two  ways,  either  by  express  agreement,  or  by  facts 
and  conduct  of  the  parties  from  which  such  an  agree- 
ment is  to  be  fairly  inferred.  In  this  case,  it  is  not 
pretended  that  there  was  any  express  agreement ;  and 
therefore  the  question  is,  if  it  can  be  fairly  inferred  from 
the  subsequent  dealing  between  the  parties.  The  only 
circumstances  are  these: — Interest  was  paid  by  the 
Bank  on  the  debt;  and  it  has  been  admitted  by  Mr. 
WiBcock,  that  that  would  not  be  conclusive,  because  it 
might  have  been  paid  by  Uiem  in  the  character  of  agents. 
The  next  proceeding  is  this,  and  is  open  to  more  obser- 
vation : — On  the  bankruptcy  of  the  Totnes  Bank,  Cole 
makes  an  affidavit  to  prove  against  the  joint  estate 
the  amount  of  his  debt  due  from  the  old  firm,  and  in 
his  affidavit  he  states,  that  they  had  received  the  money 

to 
{a)  4  MyL  Sf  Or.  108,  109.  (6)  2  Mee.  ^  W.  484. 
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to  and  for  his  use ;  that  is,  I  am  to  infer,  that  they  had  re- 
ceived the  assets  of  the  old  firm  to  pay  the  debt.  It  is  said 
that  this  is  conclusive  against  him ;  but  am  I  from  this 
to  infer  an  agreement  on  the  part  of  Cole  to  discharge 
the  estate  of  the  original  partner?  Assimie  that  his 
executors  had  allowed  the  new  firm  to  retain  the 
assets,  on  an  agreement  that  they  would  apply  the 
money  in  discharge  of  the  debts  of  the  testator,  a 
creditor  might  probably  be  entitled  to  prove  his  debt 
against  the  new  firm,  and  at  the  same  time  retain  his 
rights  against  the  old,  because  the  assets  were  made 
specifically  applicable  by  agreement.  I  think  I  cannot 
hold,  upon  that  affidavit  of  debt,  even  if  it  necessarily 
followed  that  they  had  assets  of  the  old  firm  and  that 
Cole  insisted  on  his  right  to  be  paid  out  of  these  assets, 
that  this  constitutes  an  agreement  to  discharge  the 
estate  of  the  testator.  I  think  it  does  not,  and  I  must 
therefore  overrule  the  exceptions. 


April  24. 

§ 


MAWHOOD  r.  MILBANKE. 


A  married        jpr  ETITIA  MA  WHOOD,  the  wife  «f  Henry  Maw- 

woman,  to         m  ^ 

whom  a  sum  hood^  was  entitled  to  a  legacy  payable  on  the  death 

of  money  was  of  Jane  Parsons.     In  1835  Henry  Mawhood  became 

her  TOMrate    bankrupt,  and  in  1845  Jane  Parsons  died,  and  the  l^;acy 

use,  received  then  became  payable,  and  was  brought  into  Court.  It  was 

ac  ©q[uefix)m  arranged  between  the  assignees  and  Letitia  Mawhood, 

ant-Genend,    Aat  one  moiety  shoiild  be  paid  to  the  assignees,  and  the 

and  handed  it  other  to  her  for  her  separate  use ;  and,  by  an  order  made  in 
over  to  her  . 

Solicitor  who  this 

accompanied  her.  The  Solicitor  was  on  motion  ordered  to  pay  the  balance  to 
his  client,  and  held,  that  the  onus  being  on  the  Solicitor  to  show  cause  for  not 
paying  it  over,  he  could  not  set  up  a  volimtary  agreement  to  pay  her  husbuid's 
debt  out  of  it. 
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this  cause  in  August  1848,  the  Accountant-General  was 
directed  to  pay  the  sum  of  287/.  2«.  9d.  for  her  sepa- 
rate use,  and  the  other  moiety  of  the  fund  to  the 
assignees  of  the  husband.  The  gentleman  who  acted 
as  Solicitor  for  her  and  her  husband  accompanied  her 
to  the  Accountant-General's  office,  when  a  cheque  for 
the  287/.  is,  2d.  was  received  by  Letitia  Mawhood,  and 
by  her  handed  over  and  retained  by  the  Solicitor.  She 
afterwards  received  105/.  from  the  firm  acting  as  her 
Solicitors,  and  gave  a  receipt  as  for  the  balance. 


87 
1851. 

Mawhood 

V. 

MiLBANKE. 


It  was  now  moved,  on  behalf  of  Letitia  Mawhood ,  that 
the  firm  of  Solicitors  might  pay  over  the  balance  to  her. 

The  Solicitors,  in  their  defence,  stated,  that  in  1844 
Henry  Mawhood  and  wife  had  assigned  the  legacy  to 
George  Mawhood  (the  brother  of  Henry  Mawhood^  and 
a  client  of  the  Solicitors)  to  secure  125/.,  and  that  other 
sums,  amounting  to  64/.,  were  afterwards  advanced  by 
the  Solicitors  to  Henry  Mawhood  and  wife,  by  the 
direction  of  George  Mawhood.  They  stated,  that  pre- 
Tiously  to  receiving  the  money,  it  had  been  agreed 
between  Mr.  and  Mrs.  Henry  Mawhood  and  George 
Mawhood^  that  upon  Mrs.  Mawhood  and  her  family 
emigrating  to  Australia,  the  balance  should  be  paid 
to  her;  but  that  if  they  did  not,  the  amoimt  of  the 
security  shoiild  be  paid  to  George  Mawhood. 

That  George  Mawhood,  not  having  attended,  as  had 
been  agreed,  at  the  Accountant-General's  office,  the 
Solicitors  received  the  amount,  and  placed  it  to  the 
credit  of  George  Mawhood*8  account.  That  the  emi- 
gration scheme  was  abandoned,  and  George  Mawhood 
then  considered  and  treated  the  said  balance  as  his  own, 
and  that  they,  the  Solicitors,  afterwards  made  divers 
payments,  on  account  and  by  the  direction  of  George 

Mawhoody 
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1851.       Mawhood,  out  of  and  exceeding  the  balance  standing 

^7^*     ""^    to  his  credit  in  such  account. 
Mawhood 

17, 

MiLBANKE,        That  Oeorge  Mawhood  died,  in  December  1849,  in- 
solvent. 

Mr.  Roupelly  in  support  of  the  motion. 

Mr.  Lloyd  and  Mr.  Speedy  contrd. 

The  Master  of  the  Rolls. 

This  money  having  been  received  by  the  Respondents 
in  their  character  of  Solicitors  of  this  lady,  it  would  be 
of  course  to  order  them  to  pay  over  the  balance  to  her, 
if  there  were  nothing  else  in  the  case,  and  the  burthen 
of  proof  is  on  them  to  show  some  just  cause  for  not 
paying  it  over.  The  excuse  they  give  for  not  doing  so 
is  set  forth  in  their  affidavit ;  and  I  think  that  in  this 
case  it  is  not  necessary  for  her  to  impeach  the  arrange- 
ment alleged  in  that  affidavit ;  because,  in  the  absence 
of  proof  to  the  contrary,  she  is  entitled  to  have  the 
balance  paid,  the  burthen  of  proof  being  on  the  Respon- 
dents to  show  why  they  are  not  to  pay  it.  The  husband 
was  Bankrupt  in  1835 ;  and  in  1844,  while  the  legacy 
was  reversionary,  it  was  assigned  by  Henry  Mawhood 
and  wife,  by  way  of  charge  to  Oeorge  Mawhood.  It  is 
admitted,  that  this  assignment  was  absolutely  void  as 
against  the  married  woman,  and  if  it  were  of  any  avail, 
it  ought  to  have  been  mentioned  to  the  Court  when  the 
order  was  obtained  for  payment  to  her  separate  use. 

In  order  to  excuse  the  non-payment  to  this  lady  of 
the  money  directed  to  be  paid  for  her  separate  use, 
one  of  the  firm  of  Solicitors  states,  that  before  he  ac- 
companied Letitia  Mawhood  to  the  Accountant-Gene- 
ral's office  to  receive  the  cheque  for  the  287/.  Zs.  2rf.,  "  it 

was 
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was  arranged  and  agreed  by  and  between  Letitia  Mauy-       1851. 
hood  and  her  husband  and  George  Mawhood.  that  such    " /~  ""  ^ 
cheque  should  be  immediately  handed  over,  or  the  pro-  v. 

ceeds  thereof  paid  to  George  Mawhood ,  who  was  to  pay  Milbanke. 
thereout  the  legacy  duty  payable  thereon,  and  the  costs  of 
the  petition  and  order ;  and  that  upon  Letitia  Mawhood 
and  her  husband  and  family  emigrating  to  Australia,  as 
they  had  expressed  their  intention  to  do,  the  balance  of 
the  sum  of  287/.  &.  2J.,  which  would  remain  after  paying 
the  legacy  duty  and  costs,  should  be  paid  to  her  by 
George  Mawhood^  free  from  all  deductions,  to  enable 
them  to  proceed  on  their  voyage ;  but  if,  for  any  reason, 
they  should  not  emigrate  to  Australia,  then  that  George 
Mawhood  should  also  deduct  and  retain,  out  of  such 
balance,  for  his  own  use,  the  fiiU  amount  of  the  princi- 
pal and  interest  monies  due  to  him  upon  or  by  virtue  of 
the  before-mentioned  mortgaged  securities ;  and  that 
the  surplus  or  residue  of  the  sum  of  287/.  25.  2rf.  then 
remaining  should  be  paid  by  him  to  Letitia  Mawhood 
for  her  separate  use."  He  then  states,  "  That  Letitia 
Mawhood  appeared  perfectly  to  understand  and  agreed 
to  the  aforesaid  arrangement,  and  an  appointment  was 
accordingly  made  for  Letitia  Mawhood  to  attend  at  the 
Accountant-Generars  office,  to  receive  the  cheque  for 
the  sum  of  287/.  2«.  2</.,  and  that  George  Mawhood 
agreed  to  accompany  Letitia  Mawhood  to  the  said 
office,  for  the  purpose  of  receiving  the  cheque  from 
Letitia  Mawhood^  in  order  to  apply  it  or  the  proceeds 
according  to  the  arrangement." 

I  hold,  that  an  arrangement  of  that  sort  would  not 
be  of  the  slightest  avail.  It  is  an  agreement  with  a 
married  woman  who  was  entitled  to  receive  a  simi  of 
money  for  her  separate  use,  without  any  professional 
advice  except  her  personal  Solicitor,  and  without  any 
consideration  whatever,  to  pay  debts  due    from   her 

husband 
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Mawhood 


MiLBAKKE. 


husband,  in  respect  of  which  she  was  under  no 
species  of  liability;  and  it  is  clear  to  me,  that  the 
arrangement  cannot  afford  a  sufficient  reason  why  her 
Solicitor  should  not  pay  over  a  sum  ordered  to  be  paid 
to  her  separate  use,  and  which  he,  accompanying  her 
to  the  Accountant-Greneral's  office,  received  as  her 
Solicitor  for  that  purpose.  His  duty,  when  he  re- 
ceived the  money,  was  to  pay  it  to  her,  and  not  to 
carry  it  over  in  his  own  books  to  the  account  of  George 
Mawhood. 


Her  receipt  did  not  alter  the  original  transaction; 
and  it  appears  to  me  that  she  is  entitled  to  the  order 
which  she  asks. 

As  to  the  costs,  I  think  that,  as  the  application  be- 
came necessary  by  the  resistance  of  the  Solicitors,  they 
must  pay  the  costs  of  the  motion. 


May\. 


BLAKENEY  v.  DUFAUR. 


nnHE  Plaintiff  and  Defendant  carried  on  partnership 
under  a  deed  of  partnership,  which  provided,  that 
if  either  of  the  partners  did  certain  acts  forbidden  by 
the  articles,  it  should  be  lawful  to  the  other,  by  notice 
in  writing,  "  to  expel  stick  offender  from  the  said  co- 
partneramay,  partnership,  and  the  said  co-partnership  should  cease 


Exclusion  is 
a  sufficient 
ground  for 
appointing  a 
Receiver  in 
partnership 
but 


by  contract, 
provide  for  an 
exclusion  on 
the  happen- 
ing of  certain 
events. 
Upon  a  mo- 


and  determine  from  the  time  when  such  notice  should 
have  been  given." 


This  bill  prayed  a  declaration  that  the  partnership 

had 
tion  for  a  Receiver  of  a  partnership,  the  Court  will  not  determine  the  questions 
arising  between  the  partners,  the  only  object  then  being  to  protect  the  assets 
until  the  determination  of  the  rights. 
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had  been  dissolved  on  the  4th  of  March  1851^  that  the 

accounts.  &c.  might  be  taken,  and  for  a  Receiver.  ^ 

°  Blakeney 

V, 

The   Plaintiff  now  moved  for  a  Receiver,  on  the      Dufaue, 
ground  that  the  Defendant  had  excluded  the  Plaintiff 
from  the  partnership. 

The  Defendant  imputed  to  the  Plaintiff  various  acts 
of  misconduct,  and  alleged  that  a  considerable  sum  was 
due  from  him;  and  he  insisted,  that  the  partnership 
had  not  been  put  an  end  to,  as  was  alleged  by  the 
Plaintiff,  by  mutual  consent,  but  that  the  Defendant 
had  determined  it,  under  the  clause  for  exptdsion  con- 
tained in  the  partnership  articles. 

Mr.  Boupdl  and  Mr.  Elderton,  in  support  of  the 
motion,  argued  that  it  was  the  practice  to  grant  a 
Receiver  where  one  partner  excluded  the  other. 

Mr.  Walpole  and  Mr.  Smythey  contrdy  relied  on  the 
misconduct  of  the  Plaintiff,  and  on  the  right  of  expul- 
sion provided  for  by  the  deed,  as  an  answer  to  the 
application. 

Harding  v.  Glover  (a)  and  CoUyer  on  Partnership  (4) 
were  cited. 

The  Master  of  the  Rolls. 

In  cases  of  partners,  where  it  is  admitted  or  shown 
that  one  is  excluded,  the  very  authorities  show,  and 
the  invariable  rule  of  the  Court,  in  ordinary  cases,  is, 
that  the  partnership  property  (imless  the  partners  can 
agree)  must  be  taken  possession  of  and  protected  by 

the 

(fl)  18  F«.  281.  (6)  Page  197,  2nd  ed. 
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the  Qourt^  for  the  purpose  of  being  ultimately  divided 
amongst  them  in  such  shares  as  they  may  be  entitled 
to.  It  is  very  true  that  partners,  if  they  think  fit, 
may,  by  contract  between  themselves,  exclude  the 
interference  of  the  Court;  and,  by  express  contract, 
provide,  that  on  any  particular  event  occurring,  one 
party  shall  exclude  the  other,  and  that  may  prevent 
the  interference  of  this  Court. 


The  province  of  this  Court  upon  a  motion  for  a 
Receiver  is  quite  clear.  Its  duty  is  merely  to  protect 
the  property,  and  not  to  decide  the  ultimate  rights 
between  the  parties.  I  have,  therefore,  in  this  case, 
only  to  consider  whether,  under  these  particular  part- 
nership articles  and  under  the  circimistances  stated 
upon  the  affidavits  and  answer,  Mr.  Dufaur  was  en- 
titled to  exclude  the  Plaintiff  firom  all  participation  in 
the  partnership.  , 

Now,  I  have  said,  that  the  province  of  the  Court  is 
not,  upon  motion,  ultimately  to  decide  the  rights  be- 
tween parties ;  and  a  grave  and  serious  question  arises 
upon  the  .construction  of  these  partnership  articles, 
particularly  as  to  the  force  of  the  word  "  expelled." 
An  important  question  will  also  arise  as  to  the  time 
at  which  that  expulsion  was  to  take  effect,  whether 
from  the  advertisement  in  the  Gtusette,  or  from 
three  months  after  the  accounts  have  been  taken 
between  the  parties.  I  have  not  now  before  me  the 
materials  necessary  to  enable  me  properly  to  form 
an  opinion  on  the  construction  of  the  deed;  but,  in 
addition  to  that,  there  would  be  a  serious  difficulty 
upon  the  conflict  in  the  affidavits.  I  cannot  now  decide 
the  case,  as  I  could  if  it  were  at  the  hearing,  and  I  had 
all  the  evidence  before  me. 

It 
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It  is,  therefore,  in  my  opinion,  the  duty  of  the  Court 
to  protect  the  property  in  the  meantime,  for  the  benefit 
of  those  persons  to  whom  the  Court,  at  the  hearing  of  the 
cause,  when  it  will  haye  before  it  all  the  evidence  and 
materials  necessary  for  a  determination,  shall  think  it 
properly  belongs.  It  is  said,  and  on  these  affidavits  I 
think  it  appears,  that  a  hxge  balance  will  be  due 
firom  the  Plaintiff  to  the  Defendant-;  and  it  is  alleged 
by  the  Defendant,  that  in  his  belief,  if  he  got  in 
all  the  outstanding  assets,  they  would,  not  be  sufficient 
to  pay  aU  that  is  due  to  him.  But  I  have  not  now  the 
means  of  taking  the  accounts ;  and  if  I  were  to  refiise 
to  protect  the  property  in  the  meantime  on  this  allega- 
tion, it  might  happen,  that  when  the  cause  came  to  be 
heard,  it  would  appear  that  the  Defendant  had  received 
assets  to  a  much  larger  amoimt  than  he  was  entitled  to ; 
and  yet,  by  reason  of  having  refiised  this  motion,  the 
Court  would  not  be  able  to  give  to  the  Plaintiff  that 
portion  of  the  assets  to  which  he  was  entitled.  I  do 
not  profess  to  say  which  of  these  two  parties  ought 
to  receive  the  assets ;  that  is  a  matter  which  must  be 
determined  by  the  Master;  and  I  think  the  proper 
order  to  make  is,  to  appoint  a  Receiver,  giving  to  each 
of  the  parties  liberty  to  propose  himself  to  act  as  a 
Receiver  without  salary. 


1851. 
Blakenet 

DUFAUB. 


It  is  probable,  that  if  the  Master  should  appoint  either 
of  the  partners,  he  will  select  the  one  who  is  at  present  in 
possession  of  the  assets ;  but  he  would  then  be  in  pos- 
session of  the  assets  in  a  totally  different  character  from 
that  in  which  he  is  at  present.  He  would  then  be  the 
officer  of  the  Court,  having  given  due  security  to  accoimt 
for  the  monies  he  shall  receive.  Without  pronouncing 
any  opinion  on  the  merits  between  these  parties,  I  have 
no  doubt  th^t  the  order  I  ought  to  pronounce  is,  to 
refer  it  to  the  Master  to  appoint  a  Receiver  of  the  part- 
nership 
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nership  assets,  and  to  give  liberty  to  each  party  to 
propose  himself  as  Receiver  without  salary. 


Note. — On  the  17th  of  May  1851,  the  Lord-Chancellor  varied 
the  order  by  appointing  the  Defendant  Receiver  without  salary, 
he  giving  the  usual  security. 


July  7, 12.  BRYANT  v.  BLACKWELL. 

ROSE  V.  BLACKWELL. 


Bill  by  the  "D  Y  the  marriage  settlement  of  the  Plaintiff  Bryant, 
owneragainst  -D  ^  ^^^^  ^£  g  qqq;  ^^  ^^^^  ^  ^^^^  ^^  ^^le  Plain- 
his  mortga-       .^        .  .  .  . 

gees  and  the  tiff's  wife  for  life,  with  remainder  to  the  Plaintiff  for 

trustee  of  a     iJfe^  ^th  remainder  to  their  children,  and  in  default  to 

pel  payment,  *^®  survivor  absolutely.     Bryant  mortgaged  the  fund, 

held,  to  be  a  and  his  wife  having  afterwards  died  without  children, 

•  •  ^*; "     he  became  absolutely  entitled  to  the  ftmd.   The  trustees 
nunistration  f 

and  not  re-      alleged  that  the  wife  was  insane  when  the  marriage 

demption,        ceremony  was  performed,  and  insisted  that  the  marriaci^ 

and  the  costs  ./.  x 

of  all  parties  was  void  (a). 

were  ordered 

to  be  paid 

out  of  the  Bryant  filed  his  bill  against  the  trustees  and  mort- 

fund  in  the  gagees,  to  compel  the  transfer  of  the  fund  to  him  and 
first  mstanoe.  .  . 

his  mortgagee. 

The  Plaintiff  died,  and  the  suit  was  revived  by  his 
representative ;  and  other  incumbrancers,  with  respect 
to  whom  there  was  a  contest,  were  made  Defendants,  as 
were  also  the  representatives  of  the  wife.  By  the 
decree,  the  Master  was  directed  to  ascertain  the  trust 

•  fund, 

(a)  The  statement  of  this  case  is  ex  relatione. 
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fand^  and  the  incumbrances  thereon  and  their  priorities ; 

and  this  having  been  ascertained  by  the  Master,  the    "r^"^ 

cause  came  on  for  further  directions. 


V. 

Blackwell. 


Mr.  RaupeU  and  Mr.  De  Gex,  for  the  Plaintiff, 
proposed  that  the  costs  of  the  Plaintiff  and  other  par- 
ties should  be  paid  out  of  the  fund  in  the  first  instance. 

Mr.  Lloyd  and  Mr.  Hardy  ^  for  the  inciunbrancers, 
objected  to  the  Plaintiff  having  any  costs,  until  after 
payment  of  all  that  was  due  for  principal,  interest,  and 
costs.  They  contended  that  a  person  creating  an  in- 
cumbrance was  never  entitled  to  costs  to  the  prejudice 
of  his  own  incumbrancer,  and  thus  his  representative 
stood  in  the  same  position. 

Mr.  Walpoley  for  other  parties. 

The  Master  of  the  Rolls  said  he  woiild  look  at  the 
pleadings. 


The  Master  of  the  Rolls.  -^"^^  ^^• 

I  have  looked  carefully  into  the  pleadings,  and  I 
am  of  opinion  that  this  is  not  a  suit  for  the  redemption 
of  a  mortgage,  but,  properly  speaking,  is  one  for  the 
adnnnistration  of  the  trusts  of  the  settlement.  The 
original  bill  was  filed  by  a  cestui  que  trust  against  a 
trustee,  asking  that  the  first  mortgagee  might  be  paid, 
and  that  the  residue  of  the  fund  might  be  paid  over 
to  him,  which  the  trustees  had  declined  to  do.  The 
Plaintiff  died,  and  the  suit  was  afterwards  revived  by 
Rose,  his  representative ;    and  certain  incumbrances 

being 
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Bryant 

V. 

Blackwell. 


being  disputed^  the  persons  claiming  them  were  made 
parties. 

Without  going  into  a  further  detail  of  the  circum- 
stances of  the  case,  I  am  of  opinion  that  this  is  pro- 
perly a  suit  for  the  administration  of  the  trusts,  and 
cannot  be  treated  as  a  bill  for  the  redemption  of  a  mort- 
gage. The  costs  are,  therefore,  to  be  disposed  of  on 
that  principle ;  and  I  am  of  opinion  that  the  costs  of  all 
parties  must,  in  the  first  instance,  be  paid  out  of  the 
fiind,  and  that  the  residue  must  be  applied  in  payment 
of  the  incumbrancers,  according  to  their  respective 
priorities. 


July  16. 


GODSON  V.  TURNER. 


The  Defend- 
ant sold  and 
conveyed  to 
the  Plaintiff 
some  undivi- 
ded shares  in 
various  pro- 


TN  1844,  Godson  had  purchased,  from  Mr.  and 
Mrs.  Turnery  "  the  entireties,  moieties,  and  other 
undivided  shares"  in  some  property,  subject  to  the  in- 
cimibrances,  and  they  were  conveyed  by  deed  of  the 
6th  of  April  1844.  Upon  the  death,  in  1847,  of  Sydney 
perties.  Dis-  CoUinSy  a  limatic  sister  of  Mrs.  Turnery  disputes  arose 
wards  arcwe  ^  ^  ^^  estates,  and  the  shares  and  interest  of  and  in 
as  to  what      estates  which  had  devolved  upon  Mrs.  Turnery  by  the 

shares  had  death  of  her  sister,  subsequently  to  the  conveyance  of 
been  pur-  y  ^  j  j 

chased.  They  1844,  made  by  her  and  her  husband  to  the  Plamtiff, 

ag^'^^  to        and  as  to  what  estate  and  property,  or  what  share  or 

settle  all  .  .        •       .     j  i.         \^ 

these  dis-        mterest  therem,  had  been  thereby  conveyed  or  cove- 

putes,  and       nanted  to  be  surrendered,  or  intended  so  to  be,  to  or  for 

^edawrit.  ^j^^  ^^  ^f  ^g  Plaintiff,  and  as  to  the  copyholds  held  of 

ment  that       the  Manor  of  Eardesley. 

the  Plaintiff  At 

should  pay  the  Defendant  9,500/.,  and  that  the  Defendant  should  execute  such 
deeds  as  the  Plaintiff  should  require  for  the  conveyance  of  the  estates.  Upon  a 
bill  for  specific  performanoei  Held,  that  the  Defendant  was  not  hound  to  deduce 
any  title  to  the  property. 
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At  a  meeting  in  1849,  between  the  parties,  an  agree- 
ment, dated  the  10th  of  March  1849,  was  signed  by  the 
Plaintiff  Mr.  Godson^  and  the  Defendant  Mr.  Turner.  v. 

It  was  to  this  effect :—  Turneb. 


"  Whereas  various  misimderstandings  have  arisen 
between  J,  B.  Turner  and  S.  H.  Godson,  and  whereas  the 
said  /.  B.  Turner  claims  an  interest  in  certain  estates 
in  the  several  parishes  of  Puddlestoney  Kimholtony  Pen- 
comie,  Grendon  Warren,  Avenbury,  Bromyard,  Bir- 
denbury,  Morden,  and  Eardesley,  all  in  the  County  of 
Hereford,  with  the  timber  growing  thereon,  and  also 
•  the  lease  for  his  life  in  Brockmanton  Hall,  lands  in  the 
parish  of  Puddlestone,  and  also  to  a  certain  annuity  or 
yearly  sum  of  200/.,  payable  out  of  such  estates,  in  the 
County  of  Hereford,  the  property  of  S.  H.  Godson,  In 
order  to  the  adjustment  and  final  settlement  of  all  and 
every  the  matters  in  dispute  and  misunderstanding  be- 
tween them,  /.  B.  Turner  and  S,  H  Godson,  It  is  hereby 
mutually  agreed  between  the  said  parties,  that  S.  H. 
Godson  shall  pay  to  /.  B.  Turner,  and  S.  H.  Godson 
hereby  agrees  to  pay,  the  simi  of  9,500/.  in  the  manner 
following — [stating  it].  And  that  /.  B.  Turner  shall 
execute  such  deeds  and  releases  as  S,  H.  Godson  shall, 
at  S.  H,  Godson*s  expense,  require,  for  the  conveyances 
or  perfect  assurances  of  the  said  estates.  And  /.  B. 
Turner  shall  assign  the  lease  of  Brockmanton  Hall  and 
the  anniiity  of  200/.  to  or  to  the  use  of  S,  H.  Godson, 
from  the  2nd  day  of  February  last." 

This  biU  was  filed  in  1850,  by  Mr.  Godson,  praying 
for  the  specific  performance  of  the  agreement  of  the  10th 
of  March  1849,  with  specific  declarations  as  to  other 
matters. 

The  Plaintiff  required  a  reference  to  the  Master,  to 
inquire  whether  the  Defendant  could  show  a  good  title 

to 
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to  the  property,  which  was  the  subject  of  the  purchase, 
and  at  what  time  shown. 

The  Defendant,  on  the  other  hand,  contended,  first, 
that  upon  the  true  construction  of  the  agreement,  the 
Defendant  was  under  no  obligation  to  show  a  title  to 
the  property,  for  the  Defendant  was  selling  such  title 
as  he  had ;  and,  secondly,  that  this  agreement  was  a 
compromise  of  doubtful  rights,  and  not  strictly  a  con- 
tract for  purchase  (a). 

Mr.  Lloyd  and  Mr.  Greene ,  for  the  Plaintiff. 

Mr.  Baupell  and  Mr.  Amphletty  for  the  Defendant. 

7%«  Master  of  the  Rolls  held,  that  he  could  not 
make  the  reference  as  to  title,  the  terms  of  the  contract 
of  1849  not  admitting  it. 

(a)  See  Wilmot  v.  Wilkinsony  6  JB.  <J-  (7.  506 ;  Freme  v. 
Wrtghty  4  Mad.  364 ;  MoUoy  v.  Sterne,  1  Dm,  ^  Walsh,  585 ; 
Duke  V.  Bametty  2  CoU,  337  j  Smith  v.  Capron,  7  Hare,  p.  191. 
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MINN  r.  STANT.  July  29. 

TN  1829,  a  piece  of  land  was  conveyed  to  trustees  for  Trustees  of  a 

a  meeting-house  for  a  dissenting  congregation ;  and  ^^P®^»  ^f    f 

the  trustees,  when  required  by  the  major  part  of  the  the  majority 

men  subscribers,  being  members  of  the  society  and  com-  ^^  the  men 

suhsci^hers 
municants,  were  to  raise  by  mortgage  such  simis  as  they  ^^^^  autho^ 

should  direct,  and  upon  a  like  requisition  to  sell.  rised  to  mort- 

gage or  sell 
it.    They 
In  1830,  the  trustees  were  authorised  to  mortgage  mortgaged  it 

the  property  to  Thornton  for  600/.,  with  a  power  of  sale ;  for600/.,  with 

...  -  _     ,  -.  _  _     _  .  a  power  of 

and  this  was  done.     In  1836,  this  mortgage  was  trans-  g^^^    i^e 

ferred  to  Hawley ;  and,  upon  his  death,  his  representa-  mortgagee 

tives,  in  consideration  of  600/.,  conveyed  the  property  to  ^^^^^j^^ 

Stant,  and  as  he  alleged,  by  way  of  absolute  sale  \mder  sold  it  io  a 

the  power,  and  not  by  way  of  transfer  of  the  mortgage.  ?^}^"^  j^ 

Stant  sold  and  conveyed  the  property  to  a  Railway  trustees  filed 

Company,  in  consideration  of  1,100/.  a  bill  against 

Stanty  insist- 
ing that  he 
This    suit   was   instituted   by  five   of    the   trustees  was  a  mort- 

against    Stant  and   the  remaining   trustees,   insisting:  gweeandnot 
^^  .  *  purchaser, 

that  Stant  ought,  imder  the  circumstances  alleged,  to  and,  offering 

be  considered  a  mortgagee  of  the  property,  and,  as  such,  ^  affirm  the 

liable  to  account  for  the  difference  between  the  amount  company, 

due  on  the  mortgage  and  the  1,100/.  for  which  the  pro-  sought  to  re- 

perty  had  been  sold.      The  bill  prayed  a  declaration,  ^^®^^  ^^' 

that  Stant  ought  to  be  considered  as  an  assignee  of  the  chase-money, 

mortira^,  and  not  a  purchaser  of  the  premises  under  ^^^  deduct- 
1  <»i^i.  ^1  1       ingthemort- 

the  power  of  sale,  and  for  accounts;   and   that   the  gage.    Held, 

balance  after  payment  of  the  mortgage  might  be  secured  that  the  men 

Car  the  benefit  of  the  trustees  of  the  chapel  as  part  of  ^^^  neces- 

the  trust  estate  thereof.  sary  parties. 

VOL-   XV.  E  The 
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1851.  The  Defendant  Stant,  by  his  first  answer,  insisted 

^  Minn"  ^    ^^^  ^^  ^^   ^  purchaser  and  not  mortgagee ;  and  he 
c.  insisted,  that  the  men  subscribers,  members  of  the  con- 

St.^'t.  gregation,  were  necessary  parties.  He  stated  he  had 
been  informed,  and  believed,  that  they  amounted  to 
twenty  only.  The  cause  was  set  down,  upon  the  ob- 
jection, for  want  of  parties ;  and,  after  argument,  Lord 
Langdale  said,  "I  do  not  think  I  have  heard  any 
answer  to  the  argument,  that  if  the  Defendant  suc- 
ceeds, he  will  still  be  left  open  to  another  bill  at  the 
suit  of  the  subscribers.  My  opinion  is,  that  there 
ought  to  be  an  amendment  by  making  some  of  them 
parties  "(a). 

The  Plaintiflfe  accordingly  amended  their  bill  by 
making  some  of  the  men  subscribers  parties ;  and  they 
charged,  "  that  the  Plaintiffs,  John  Palmer  and  John 
Tanswell,  together  with  William  Powell,  Henry  M. 
Palmer,  and  Evan  Rees  (whom  they  added  as  Defendants) 
were  respectively  men  subscribers  of  the  said  society  or 
congregation,  and  conununicants  therein,  and  sufficiently 
represented  the  rights  and  interests  of  the  general  body 
,  of  men  subscribers,  members  of  the  congregation  and 
communicants  therein,  in  the  premises  for  the  purpose 
of  this  suit." 

The  Plaintiffs  stated,  that  they  were  advised  that 
Slant  ought,  in  a  court  of  equity,  to  be  considered  as 
having  been,  under  the  said  conveyance  to  him,  merely 
the  assignee  of  the  said  mortgage,  and,  as  such,  redeem- 
able by  the  trustees  of  the  said  chapel ;  and  that  as  to 
all  monies  received  from,  or  secured  by,  the  said  Railway 
Company,  after  answering  and  satisfying  the  principal 
money  and  interest  due  on  the  said  mortgage.  Slant 

ought 
(a)  12  Beav,  p.  192. 
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ought  to  be  declared  a  trustee  thereof  for  the  trustees        1851. 
of  the  said  chapel,  the  Plaintiffs  thereby  submitting,  as    ^^^^  " 
between  the  Plaintiflb  and  the  said  Railway  Company,  r. 

to  confirm  the  said  sale  to  the  said  Railway  Company,  Stant. 
and  admitting  that  the  same  was  and  is,  as  to  the 
amount  of  purchase -money,  a  beneficial  sal^,  with 
reference  to  the  interest  of  the  said  trust  estate  in  the 
said  purchase-money  or  in  the  residue  thereof;  and  the 
Plaintiff  were  advised  that,  under  the  circimistances, 
Hawley  and  Stant  ought  to  be  held  answerable,  in 
equity,  to  the  said  trustees,  either  jointly  or  otherwise, 
as  this  Honourable  Court  might  think  fit,  for  the  whole 
rf  the  sum  of  1,100/.,  less  the  said  mortgage  money  and 
interest. 

The  Plaintiflfe,  by  their  bill,  charged, "  that,  if  all  the 
men  subscribers  were  required  to  be  made  parties  to 
this  suit,  the  Plaintifb  would  be  unable,  by  reason  of 
the  great  inconvenience  and  expense  which  would 
lesult  therefrom,  to  proceed  efiectually  with  this 
suit,  or  to  bring  the  same  to  a  hearing.  That  the 
men  subscribers  were  many  in  nimiber,  and  were  a 
fluctuating  and  varying  body  of  persons  from  time  to 
time ;  and  that  of  such  body  of  persons,  some  who 
were  communicants  at  one  time  ceased  to  be  conmiuni- 
cants  at  another  time,  and  some  were  at  times  ex- 
cluded from  communion ;  and  some,  from  time  to  time, 
ceased  to  reside  at  Shrewsbury,  and  went  to  reside 
ebewhere ;  and  some  from  time  to  time  emigrated  or 
went  to  reside  in  parts  beyond  the  seas ;  and  some 
died;  and  that  other  men  became,  from  time  to  time, 
subscribers  and  members  of  the  said  congregation  and 
oommunicants  therein."    . 

The  Defendant  again,  by  his  answer,  insisted,  that 
the  Plaintifib  Palmer  and  Tanswell,  together  with  TV. 

E  2  Powell, 
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1851.        PoweUy  H.  M.  Palmer y  and  E.  Bees  (three  of  the  Defen- 
^~!r^^  "    dants),  " did  not  sufficiently  represent  the  rights  and 
V.  interests  of  the  general  body  of  the  men  subscribers, 

Stant.  members  of  the  society  or  congregation  and  communi- 
cants therein,  in  the  matters  in  the  bill  [mentioned,  for 
the  pilrposes  of  this  suit,  and  that  all  the  men  sub- 
scribers of  the  society  and  communicants  therein  were 
necessary  parties  to  this  suit." 

Mr.  R.  Palmer  and  Mr.  Gtfard,  for  the  Defendant, 
in  support  of  the  objection. — ^All  the  men  subscribers 
are  necessary  parties,  otherwise  they  will  not  be  bound 
by  the  decision  in  this  case.  Lord  Langdale  on  the 
former  occasion  allowed  this  objection.  He  said  he 
had  not  heard  any  answer  to  this  argument,  that  if 
the  Defendant  succeeded  he  would  still  be  left  open  to 
another  bill  at  the  suit  of  the  subscribers.  The  present 
objection  is  the  same  as  before,  and  has  not  been 
remedied  by  making  a  few  additions,  for  the  absent 
parties  cannot  be  bound  by  the  decision  in  this  suit. 
Secondly,  the  Railway  Company  is  a  necessary  party 
to  the  suit.  They  cited  Carlisle  v.  The  South  Eastern 
Railway  Company  {a)  ;  Richardson  v.  Larpent  (J) ; 
Harrison  v.  Stewardson  (c)  ;   Walhcorth  v.  Holt  (d), 

Mr.  Roupell,  Mr.  Jam^s  Campbell y  and  Mr.  CracknaUy 

for  the  Plaintiffs. — The  nimiber  and  fluctuating  nature 

of  the  body  of  subscribers  r^der  it  impossible  to  make 

them  all  parties.     They  vary  from  month  to  month,  and 

from  day  to  day ;  and  it  would  be  impracticable  to  bring 

the  cause  to  a  hearing  if  all  the  original  or  present 

subscribers  were  made  Defendants,  for  on  every  occasion 

on  which  any  of  them  died  or  ceased  to  be  subscribers 

or 

(fl)  13   Beat,  295,  2  HaU  8^  {h)  2  F.  <J-  C.  (C.  C.)  507. 

Tw,  366,  and  1  Mac,  ^  Gor.  (c)  2  Hare,  530. 

689.  {d)  4  Mj/I,  ^  Cr,  619. 
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or  communicants,  or  any  new  member  joined,  it  would 
be  necessary  to  file  a  supplemental  bill.  Lord  Langdale 
merely  decided  that  "  some  of  them  "  ought  to  be  made 
parties.^  This  is  consistent  with  Attorney-General  v. 
Gardner  (a)  ;  Attorney- General  v.  Munro  (b) ;  and  has 
been  complied  with. 

Rules  of  procedure  are  introduced  for  the  advance- 
ment of  justice ;  the  present  objection  is  raised  for  its 
obstruction.  Such  rules  will  bend  to  circumstances,  and 
the  Court  has  not  only  power  to  extend  them,  but  will 
"  struggle  *'  to  do  so,  if  necessary,  Apperly  v.  P(zge  (c). 
"It  is  the  duty  of  this  Court  to  adapt  its  practice 
and  course  of  proceeding,  as  far  as  possible,  to  the 
existing  state  of  society;  and  to  apply  its  jurisdic- 
tion to  all  those  new  cases  which,  from  the  J)rogress 
daily  making  in  the  affairs  of  men,  must  continually 
arise,  and  not,  from  too  strict  an  adherence  to  forms 
and  rules  established  under  very  different  circumstances, 
decline  to  administer  justice,  and  to  enforce  rights  for 
which  there  is  no  other  remedy :"  Taylor  v.  Salmon  (d) ; 
W(dlioorth  V.  Holt  (e)  ;  Richardson  v.  Hastings  (f) ; 
and  see  Mare  v.  Malachy  (g). 

But  in  suits  against  third  parties  to  recover  back  the 

trust  funds,  and  not  seeking  to  administer  them,  the 

trustees     alone    are    necessary    parties  :    Franco    v. 

Franco  (A) ;   May  v.  Selby  (i) ;  Horsley  v.  Fawcett  (k) ; 

Bridget  v.  Hames(l);    Richardson  v.  Hastings  (m); 

Robinson  v.  Evans  («).     Here,  if  the  mortgage  money 

had 

(fl)  2  De  Q,^  S,  102.  (A)  3  Ves,  75. 

(6)  Ih.  122.  (i)  1  F.  ^  Col  (C.  C.)  235. 

(c)  1  PhiUips,  785.  {k)  11  Beav.  565. 

id)  4  Myl.  4"  Cr,  p.  141.  (/)    1  Col.  72. 

(e)  lb.  635.  (m)ll  Beav.  17. 

(/)  7  Beav.  327.  (n)  7  Jurist,  738. 

(^)  1  Myl.  ^  Cr.  579. 
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had  been  tendered,  the  mortgagee  would  have  been 
bound  to  reconvey  to  the  trustees  without  the  con- 
currence of  any  of  the  subscribers,  apd  there  is  no 
reason  for  their  being  made  parties  to  a  suit  for 
redemption. 

The  Master  of  the  Rolls  (without  hearing  the  reply). 

This  is  a  fatal  objection,  and  I  think  in  form  it  is  more 
fatal  than  when  the  case  came  before  Lord  Langdale. 

The  bill  is  filed  by  trustees  to  confirm  a  sale  by  a 
mortgagee  to  a  Railway  Company,  of  the  property 
belonging  to  a  chapel,  to  treat  him  as  a  trustee  of  the 
purchase-money  for  their  benefit ;  and  after  paying  what 
is  due  to  him  for  principal  and  interest,  to  make  him 
pay  over  the  remainder  to  trustees  for  the  benefit  of  the 
congregation.  It  is  obvious  that  this  transaction  may 
be  looked  at  in  two  points  of  view.  It  is  either  com- 
petent for  the  persons  interested  to  adopt  the  transaction 
as  one  for  their  benefit,  or  to  insist  on  having  the  sale 
set  aside,  on  recovering  back  the  estate  firom  the  Rail- 
way Company,  on  the  ground  that  it  had'been  sold  at 
an  undervalue.  In  either  point  of  view,  it  is  impossible 
to  proceed  without  those  persons  being  here. 

If  it  were  the  case  of  a  sale,  it  appears  by  the  deed 
which  is  set  out  in  the  bill,  that  the  trustees  have  no 
power  to  sell  without  the  consent  of  the  major  number 
of  the  men  subscribers.  Could  the  trustees  institute 
or  support  a  bill,  to  obtain  the  benefit  of  a  sale  of  this 
property,  to  which  the  majority  of  the  men  subscribers 
had  not  consented  ?  I  think  they  could  not,  and  that 
the  Court  would  require  their  sanction  and  their  consent 
to  the  transaction.  It  is  admitted  that  that  consent 
has   never  been  given,  and  consequently   the   Court 

would 
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would  require  to  have  that  consent  given  at  the  time 
when  the  decree  was  made  by  the  men  subscribers. 

*I  do  not  say  it  was  not  possible  to  have  cured  that 
defect,  if  there  had  been  a  meeting  previously  to  the 
bill  being  filed,  and  all  the  men  subscribers  had,  in 
the  manner  prescribed  by  the  deed,  sanctioned  the  insti- 
tution of  the  suit.  If  there  had  been  evidence  of  that,  it 
might  have  cured  the  defect.  It  is  evident  that  the 
fluctuating  nature  of  the  body  creates  a  great  difficulty  ; 
If,  however,  the  body  for  the  time  being  had  sanctioned 
the  sale,  or  had  sanctioned  the  suit  for  the  purpose  of 
gaining  the  benefit  of  the  sale,  it  is  possible  that  this 
objection  might  not  be  capable  of  being  sustained.  That 
is  my  present  impression. 

But  the  difficulty  is  still  greater,  for  this  transaction 
may  be  looked  at  in  another  point  of  view.  Not  only 
have  the  men  subscribers  not  sanctioned  it,  but  any 
one  of  the  cestuis  que  trusty  or  any  member  of  the 
congregation,  might  say,  "  This  is  a  transaction  which 
was  not  properly  sanctioned ;  you  ought  to  have  filed 
a  bill  for  the  purpose  of  setting  it  aside  altogether, 
and  of  giving  the  congregation  the  advantage  of  re- 
deeming the  mortgage,  and  obtaining  the  benefit  of 
the  increased  value  of  the  land  fi-om  the  position 
in  which  it  is  placed."  I  do  not  say,  nor  would  it 
be  proper  for  me  on  this  occasion  to  determine, 
whether  this  is  a  transaction  which  it  is  competent 
to  them  to  confirm  or  not ;  but  this  is  manifest, 
that  any  one  of  the  men  subscribers  who  have  not 
confirmed  the  transaction  might  file  a  bill  to-morrow 
for  the  purpose  of  setting  aiside  the  transaction,  and 
saying  that  it  is  not  binding  on  any  persons  who  were 
not  actually  parties  to  the  suit  at  the  time  it  was 
instituted.     I  cannot  doubt  but  that  was  in  substance 

what 
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1851.        what  Lord  Langdale  decided.     This  objection  might 
^"TT^"*"^    have  been  met  in  this  way :  that  if  you  had  a  meeting 
V.  of  the  men  subscribers  beforehand,  you  might,  with 

Stant.  the  sanction  of  the  majority  (if  they  had  not  been  unani- 
mous), have  dispensed  with  their  attendance,  making 
those  who  dissented  parties  to  bind  their  interest  on  the 
record;  but  as  the  matter  stands,  I  feel  it  would  be 
impossible  for  the  Court  to  proceed,  and  do  justice  in 
the  present  state  of  the  record.  I  feel  also  that,  by  allow- 
ing this  objection,  it  is  of  a  serious  and  fatal  natiire ; 
and  that  has  already  been  strongly  pointed  out  to  me. 

It  is  said  that  this  Court  will  endeavour  to  mould  its 
rules  for  the  purpose  of  carrying  into  effect  and  dispens- 
ing justice  in  the  manner  it  best  can.  That  is  true,  and 
for  that  purpose  the  rules  with  respect  to  parties  have 
been  relaxed,  where  absent  parties,  having  a  common 
interest  with  the  parties  to  the  record,  can  properly  be 
represented  by  them;  but  not  in  cases  where  any  of 
the  absent  persons  would  not  be  precluded  by  the 
decree  from  instituting  another  suit  for  the  purpose  of 
setting  aside  the  whole  transaction  sought  to  be  affirmed 
by  the  first. 

It  is  true  that  this  Court  does  all  it  can  for  the 
purpose  of  forwarding  the  administration  of  justice ;  but 
it  would  be  no  justice  to  Mr.  Stant,  or  any  Defendant  on 
this  record,  if  a  decree  were  pronounced  affirming  this 
transaction,  and  compelling  him  to  pay  over  the  amount 
of  the  purchase-money,  after  deducting  his  mortgage,  and 
ii'  afterwards  a  second  suit  should  be  instituted  against 
him  and  the  Railway  Company,  for  the  purpose  of  setting 
aside  the  whole  transaction,  and  making  him  personally 
liable  to  the  Railway  Company  for  the  loss  of  the  land 
they  had  been  deprived  of.  In  that  respect  I  concur  in 
the  observations  made  by  Lord  Cottenham,  in  Carlisle  v. 

The 
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The  South  Eastern  Railway  Company  (a).  They  are 
strictly  applicable,  and  bear  very  strongly  on  the  pre- 
sent case :  they  in  effect  were  these — ^that  you  can  only 
bind  persons  whose  rights  are  inconsistent  with  those 
of  the  parties  on  the  record,  by  making  them  parties. 
The  proceedings  in  this  suit  would,  in  fact,  only  bind  the 
parties,  and  no  other  persons  whatever. 


57 


1851. 
Minn 

V. 

Stant- 


The  cases  cited  in  which  trustees  have  filed  a  bill  to 
bring  back  a  trust  fund,  without  making  their  cestuis 
que  trust  parties,  have  no  application  whatever  to  this 
case,  because  here  the  interests  of  the  cestuis  que  trust 
may  be  at  variance  with  the  course  which  the  trustees 
are  pursuing. 

I  am,  therefore,  of  opinion  that  it  is  impossible  for 
me  to  hold  that  the  men  subscribers  are  not  necessary 
parties  to  this  suit.  I  consider  that  Lord  Langdale 
has,  in  point  of  fact,  decided  it,  when  he  said, "  I  do  not 
think  I  have  heard  any  answer  to  the  argument,  that  if 
the  Defendant  succeeds,  he  will  still  be  left  open  to 
another  bill  at  the  suit  of  the  subscribers."  Will  he 
not  be  left  open  to  another  bill  at  the  suit  of  the  sub- 
scribers, unless  all  the  men  subscribers  are  bound  by 
the  decree  which  the  Court  may  make?  It  is  manifest 
to  me  that  he  will.  The  observation  that  "some  of 
them"  ought  to  be  parties  I  consider  was  made  on  a 
question  not  brought  before  him,  and  the  effect  of  which 
he  had  not  the  opportunity  of  considering. 

I  must  allow  the  objection  for  want  of  parties,  and 
give  the  Plaintiffs  leave  to  bring  new  parties  before  the 
Court  either  by  supplemental  bill  or  by  amendment,  as 
they  may  be  advised. 

But 
(a)  2  HaU  ^  Ticeils,  366,  and  1  Mac.  ^'  Gor,  699. 
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But  I  am  of  opiniou  that  the  Railway  Company  is 
not  a  necessary  party  to  a  suit  seeking  to  affirm  the 
transaction. 


Aiig.  1,  2.  In  re  SAVERY. 

On  taxation,    riiHE  Petitioners,  the  executors  and  trustees  of  the 

a  soHcitor         1    ^^  ^^  ^^    Treeby,  had  employed  Mr.  Satery  as 
cannot  be  ^^^  ^    f  ^ 

charged  with  their  solicitor  in  transacting  the  business  of  the  execu- 

interest  on       torship  and  trusteeship. 

balances  m 

hand;  but,  a 

solicitor  hav-       j^.  Savery  received  the  proceeds  of  the  estate,  and 

Wmself  with    ^^^^  payments  thereout;  and,  according  to  the  Peti- 

interestinhis  tioners'  affidavit,  he  agreed  to  pay  interest.     In  Augtist 

cash  account  ^^^  j^^  deUvered  his  bills  of  costs,  and  a  cash  account, 

rendered, 

Held,  that       No.  2;  and  an  order  was  made  in  November  1846  to  tax 

the  Master      hig  ^iUg  of  costs.     In  the  cash  accoimt.  No.  2,  he  had 

charged  him!  charged  himself  with  a  number  of  items  for  interest  on 

the   testator's  monies,  some  received  from  particular 

persons,  and  others  on  balances,  amounting  altogether 

to  191/.;  but,  in  consequence  of  the  second  account 

beginning  with  a  balance  from  another  account  which 

could  not  be  used,  the  cash  accoimt.  No.  2,  could  not 

be  adopted. 

The  Taxing  Master  was  of  opinion  that  he  had  rto 
authority,  under  the  taxing  order,  to  charge  the  soli- 
citor with  the  several  sums  for  interest,  and  he  dis- 
allowed the  Petitioners'  charge  for  interest. 

The  Petitioners  presented  a  petition  for  liberty  to 
except,  and  for  a  reference  back,  to  charge  Savery  with 
interest. 

Mr. 
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Mr.  R.  Palmer  and  Mr.  Bates,  in  support  of  the 
petition.  —;~ 


Mr.  WiUcock,  cantrd, 

Jones  V.  James  (a).  Cooper  v.  Ewart  (J),  were  cited. 

The  Master  of  the  Rolls. 

It  is  clear  what  order  I  ought  to  make  on  this  peti- 
tion. I  am  of  opinion  that^  under  the  statute^  the 
Court  cannot^  nor  can  the  Master,  upon  an  order  to  tax, 
take  notice  of  any  special  agreement  for  the  allowance 
of  interest  upon  balances  in  the  hands  of  the  solicitor. 

It  is  equally  clear,  that  a  solicitor  who  is  to  give  an 
account  of  sums  received  on  behalf  of  his  client  is  not 
confined  to  principal  sums  expressly  received  on  his 
account,  but  .must  account  for  all  sums  received  on 
account  of  interest.  But  then  the  question  arises,  in 
what  way  am  I  to  treat  this  account  which  has  been 
rendered,  containing  various  receipts  of  interest  on  one 
side,  and  payments  on  the  other  ?  It  professes  to  be  a  cash 
account,  and  is  intituled,  "  S.  Savery  in  account  with  the 
trustees  under  the  will  of  Richard  Treehy,  deceased." 

In  the  accoimt  of  receipts,  it  contains  a  considerable 
number  of  items  for  interest,  from  Mr.  Bulteel;  and  in 
some  cases  the  credit  is  for  interest  generally.  I  do  not 
take  into  my  consideration  any  agreement  for  payment  of 
interest,  for  the  question  which  I  have  to  consider  is,  not 
one  of  contract  between  solicitor  and  client,  but  the  case 
of  a  person  delivering  an  account  and  charging  himself 
with  interest :  must  he  not  be  boimd  by  the  entries  ? 

There 
[a)  1  Beav.  307.  (6)  2  Phillips,  362. 
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1851.  There  can  be  no  doubt,  that  if  a  person  charges  himself 
^  ^  ^^^  with  interest  on  the  one  side,  and  payments  made  out  of 
Savery.  it  on  the  other,  he  would  primd  facie  be  bound,  and  be 
considered  to  have  received  that  which  he  has  charged 
himself  with.  It  is  made  a  question  whether  the 
Court  makes  any  distinction  between  a  solicitor  or  any 
other  person.  Lord  LangdaUy  according  to  the  note 
which  has  been  read,  thought,  that  if  he  had  received 
interest  from  the  Bank,  or  from  any  other  person,  he 
was  properly  charged  with  it  in  the  account. 

You  cannot  earmark  the  fund ;  he  may  have  lent  his 
own  money  to  his  client  at  interest,  and  have  kept  this 
money  for  carrying  on  his  business,  and  he  might,  on 
consideration,  have  thought  it  fit  and  proper  to  charge 
himself  with  interest.  I  do  not  think  it  appears,  on  the 
evidence,  one  way  or  the  other ;  but  taking  the  accoimt 
of  the  solicitor  charging  himself  with  interest,  I  think 
he  is  bound  to  be  treated  as  having  received  it. 

It  is  said  that  this  account  cannot  be  treated  in  this 
way — that,  as  the  clients  have  disputed  it  as  a  settled 
account,  they  are  not  entitled  to  make  use  of  it  as 
evidence.  I  am  of  opinion  that  that  is  not  the  principle 
of  this  Court.  Even  if  this  were  a  settled  account,  the 
Court,  on  proper  evidence,  might  think  fit  to  allow  a 
party  to  surcharge  or  falsify  it,  but  it  would  leave  all 
items  in  the  accoimt  as  primd  facie  evidence. 

I  am  of  opinion,  therefore,  that  treating  this  as 
simply  an  account  of  receipts  and  payments,  the  Master 
ought  to  have  charged  Mr.  Savery  with  the  items  of 
interest  which  he  has  charged  himself  in  his  cash 
account.  No.  2,  and  with  these  only.  Refer  it  back  to 
the  Master  to  review  his  report,  with  a  declaration  to 
this  effect. 
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Re  BROWNE.  Aug,  2. 

nrrWO  Gendemen  had  become  sureties  for  the  Peti-  A  protest 

tioner  Mrs.  Jefferies.  as  Receiver  in  the  cause :  and  ^^^  ^^\.,, 
'^^       ,  ,  .  mentof  abiU 

she  had  assigned  some  dividends  and  her  dower  to  indem-  of  costs  has 

nify  them  against  all  liability  and  costs.     Upon  ceasing  ^^  effect. 

to  be  Receiver,  she  required  a  reconveyance  from  them,  ^f  taxation 

but  this  was  refused  until  their  costs  had  been  provided  after  pay- 

for.     On  the  12th  of  January  1850,  Mr.  Browne,  the  ^^^  ^  """^ 

solicitor  of  the  siireties,  delivered  his  bill  of  costs,  as  tended. 

against  them,  to  the  Petitioner,  and  which  amounted  to   ,  ^  ^^,  ^^ 

,  .  ,  deuvered} 

84/.     She  stated  by  her  petition,  "  she  was  advised  not  and,  after  dis- 

to  pay  it,  as  well  on  account  of  the  extravagant  and  P^te>  paid 

improper  charges,  as  that  she  was  not  liable  to  pay  J^^  ^^^J^ 

the  same.**  seven  weeks 

after,  in  or- 
der to  release 
On  the  28th  of  June  1850,  Mr.  Broume  delivered  a  a  ftmd  and 

second  bill  for  102/.  in  lieu  of  the  former,  containing  Pf7  *  ^re- 

subeequent  charges.     Some  correspondence  thereupon  threatened 

took  place  between  him  and  the  solicitor  of  the  Peti-  execution.  A 

tioner  as  to  its  taxation ;  Mr.  Browne  was  willing  to  P®""®^^^ 

have  it  taxed ;  and  the  only  dispute  was,  whether  it  was  taxation 

to  be  taxed  in  the  suit  (thus  excluding  the  usual  rule  nearlytwelve 

.V  .      ,  months  after 

as  to  the  costs  of  taxation)  or  "  m  the  matter.  ^^  delivery, 

alleging  no 
intimately,  on  the  14th  of  August  1850,  this  bill  was  ^^r-'**""' 
paid  under  protest.     This  petition  for  a  taxation  was  charge.   It 
presented  on  the  7th  of  June  1851 ;  it  specified  no  items  ^^  ^ 

of 


DATES. 


ISoO,  June  28.   Bill  delivered. 
1850,  Aug.  14.   Paid. 


1851,  Mag  20.     Taxation 

threatened. 
1851,  June  7.    Petition. 
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1851.  of  overcharge.  The  pressure  relied  on  was  this :  that 
^  ~^j^  ^  the  Petitioner  had  borrowed  money  from  a  Mr.  John- 
Browne.  soUy  and  given  him  a  warrant  of  attorney ;  and  that  on 
the  6th  of  August^  being  threatened  mth  immediate 
proceedings,  she  had,  under  protest,  consented  to  the 
payment  of  the  bill,  in  order  to  release  the  dower  and 
dividends,  and  save  herself  from  being  taken  in  execu- 
tion. The  Petitioner  alleged  that  Brovme  was  aware 
of  the  threat,  but  refused  to  allow  a  release  of  the  secu- 
rities until  his  costs  had  been  paid. 

It  did  not  appear  that  anything"  had  been  done 
respecting  the  bill,  or  to  obtain  taxation,  between  the 
payment  on  the  14th  of  August  1850  and  the  20th  of 
May  1851,  when  a  taxation  was  threatened;  and  this 
petition  was  not  presented  imtil  the  7th  of  June  1851. 

The  affidavit  in  support  insisted  on  some  specific 
items  of  overcharge,  but  none  were  alleged  by  the 
petition. 

Mr.  jB.  Palmer  and  Mr.  Lovell,  in  support  of  the 
petition,  argued,  that  the  payment  having  been  obtained 
under  circumstances  of  pressmre.  In  re  Tn/an^a),  In  re 
ElmslieQ)),  and  xmder  protest,  and  there  being  some 
evidence  of  overcharge,  a  taxation  ought  now  to  be 
directed. 

Mr.  Bird,  contrd,  was  not  heard. 

The  Master  of  the  Rolls. 

These  cases  are  always  very  painful;  and  I  agree 
with  Lord  Langdale  that  they  are  productive  of  con- 
siderable evil,  not  only  from  the  length  of  time  they 

occupy 
(a)  7  Beav.  496.  (6)  12  Beav.  638. 
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occupy  in  discussion,  but  from  the  disputes  and  ill- 
feeling  they  engender.  In  cases  of  taxation  after  pay- 
ment, on  the  ground  of  pressure  or  overcharge,  I  shall 
not  carry  the  authorities  to  the  least  extent  further 
than  I  find  them.  I  think  that  the  hardship  on  solici- 
tors is  already  sufficient,  and  I  shall  not  increase  it. 

The  case  is  this : — ^A  bill  is  delivered  on  the  28th  of 
June  1850,  and  it  is  paid  under  protest  on  the  14th 
of  AugtLsty  or  about  seven  weeks  afterwards.  There 
are  various  authorities  which  decide,  that  protesting 
upon  payment  of  a  bill  amoimts  to  nothing;  it  is 
merely  saying,  "  I  reserve  to  myself  every  right  I  may 
have  to  get  the  bill  taxed."  Lord  Langdale,  who  was 
disposed  to  construe  the  Act  with  some  stringency 
against  solicitors,  considered,  that  payment  under  protest 
amoimted  to  nothing  (a).  Assuming,  therefore,  that  this 
bill  was  paid  under  protest,  I  am  of  opinion  that  I  must 
look  at  it  in  the  same  light  as  if  there  had  been  no  protest 
at  all.  The  case  comes  to  this :  that  Johnson^  a  creditor 
of  the  Petitioner,  was  about  to  issue  execution  against 
her  for  a  debt;  whereupon  she  paid  the  solicitor's  bill 
of  costs,  in  order  to  get  rid  of  the  lien  on  the  fund 
and  to  make  it  available  for  the  payment  of  this  debt. 
I  put  the  question  to  the  Counsel  for  the  Petitioner : 
"  Is  there  any  case  in  which  the  pressure  of  third  per- 
sons has  been  considered  pressure  on  the  part  of  the 
solicitor?"  He  informed  me  that  he  was  not  aware  of 
any  such  case.  How  could  the  taking  in  execution 
by  a  stranger  be  considered  as  pressure  on  the  part  of 
the  solicitor  ? 

In  the  ease  of  In  re  Tryon  (J),  and   in   Ex  parte 

Wilkinson 

{a)  In  re  Keate,    10  Beav.  {b)  7  Bear,  496. 

Ift3 ;  Tn  re  Harrison^  ib,  67. 
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Wilkinson  (a),  there   was  pressure  and  other  cireum- 
"^^^"^    stances  combined  which  opened  the  settlement  of  the 
Browne,      bills  of  costs. 

I  have  this  additional  fact  in  this  case,  that  the  only- 
overcharge  I  can  find  which  is  not  denied,  is  for  the 
three  notices,  which  are  about  three  folios  instead  of  ten, 
which  they  are  charged ;  and  it  is  to  be  observed,  that 
there  was  an  order  for  taxation  in  the  suit  in  June  1850, 
and  I  have  no  evidence  to  show  that  this  item  may  not 
have  been  reduced  under  that  order. 

Under  these  circimistances,  I  can  make  no  order  on 
this  petition,  but  at  the  same  time  I  can  give  no  costs. 

(a)  2  Col  92. 


Note. — Affirmed  by  the  Lords  Justices,  Feb,  14,  1852. — See 
\  De  O,  M,^  Gor,  322. 
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1851. 


LAURIE  V.  GLUTTON. 


Jtdy  8,  9. 
Aug.  6. 


TT  is  unnecessary  to  repeat  the  circumstances  of  this  Mrs.  C  had  a 

•*•    case,  which  are  fiilly  detailed  in  the  judgment  of  ^^^f^^^ 

the  Court.  sums  of 

10,000/.  each 

Mr.  Houpea  and  Mr.  TiUotsm,  for  the  Plaintiffs,  the  ^efir8t,under 
.  ^  ji©r  latiieir  s 

children  of  Mrs.  Laurie.  -vdU,  amongst 

her  children ; 
the  second, 
under  her  mo- 
ther's will,  to 
any  person ; 
and  the  third, 
also  under  her 
mother's  wiU, 
amongst  her 
children.    In 
1836  the  se- 
cond sum  was 
appointed  to 
her  hnshand, 
and  paid  to 
him.  In  1838 
the  legacy 
duty  was  paid 
on  t&e  third 
sum,  which 
reduced  it  to 
9,900/.    In 
1842  she  pur- 
ported to  appoint  the  two  sums  of  10,000/.  under  her  mother's  will  to  her  two 
daughters  equally;   and  in  1843  she,  by  her  will,  appointed  9,900/.,  described 
as  dcriTed  from  her  father,  to  her  daughter  A,  B.,  and  10,000/.,  also  described 
as  settled  by  her  father  and  mother,  to  the  other  daughter  C.  Z).,  and  she  con- 
firmed the  deeds  of  1842,  so  far  as  they  were  TaHd,  and  not  inconsiBtent  with 
ber  will ;  and  declared  that,  if  she  had  exceeded  her  powers,  her  will  should  haTe 
effect  under  the  doctrine  of  election.    The  Court  having  come  to  the  conclusion 
that  Mrs.  C.9  when  she  made  her  will,  believed  she  had  the  power  of  appointing 
19,900/.,  and  appointed  9,900/.  to  A.  B,,  and  10,000/.  to  C.  2>.,  Held,  that  the 
do^iine  of  I^age  v.  LeapingweU  appHed,  and  that  as  the  testatrix  had  then  only 
^  power  of  appointing  the  first  sum  of  10,000/.,  it  must  be  divided  between  the 
two  l^atees  in  the  proportion  of  99  to  100. 
VOI^  XV.  F 


Mr.  Metcalfey  for  another  child. 

Mr.  Temple  and  Mr.  H,  Stevens,  for  Mr.  and  Mrs. 
Laurie. 

Mr.  JB.  Pcdmer  and  Mr.  TValey,  for  the  Lloyds. 

Mr.  Lloydy  Mr.  Letcttiy  Mr.  Walpole,  and  Mr.  John 
Baily,  in  the  same  interest. 


ifr.  Houpelly  in  reply. 
1   Roper  on   Legacies  (a) ; 
{a)  4th.  ed.  pp.  110,  356,  357. 


Welby 


V. 


Welby  {b)  I 
Bor 
{b)  2  Ve8.  ^  B.  187. 
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Bor  V.  Bor  (a) ;  2  Sugden  on  Powers  (i) ;  Justinian^s 
Institutes  (o)  ;  Vernon  v.  Vernon  (d)  ;  Potdson  v. 
Wellington  (e)  ;  Wilson  v.  Piggott  (f)  ;  Bristow  v. 
Warde(g);  Young  v.  Savill(h);  Milner  y*Milner(t), 
were  cited. 


The  Master  of  the  Rolls  reserved  judgment. 


Aug.  6. 


The  Master  of  the  Rolls. 


Many  questions  of  considerable  importance  are  raised 
in  this  case.  The  facts  which  give  rise  to  them  are  as 
follows : — Samuel  Webb,  by  his  will  bearing  date  the 
16th  of  January  1827,  gave  10,000/.  consols  in  trust, 
that  his  daughter,  Mary  Ann  CoUetty  might  be  [entitled 
to  the  dividends  and  income  thereof  for  her  life,  for  her 
separate  use,  without  power  of  anticipation  and  subject 
thereto:  the  trustees  were  to  hold  this  sum  of  10,0007. 
in  trust  for  all  or  any  one  or  more  of  the  children  or 
other  issue  of  Mary  Ann  CoUett  (such  issue  to  be 
in  esse  before  the  decease  of  the  survivor  of  Mr.  and 
Mrs.  CoUett),  in  such  manner  and  in  such  shares  and 
proportions  as  Mary  Ann  CoUetty  notwithstanding  her 
coverture,  should  by  her  will  appoint,  and,  in  default  of 
appointment,  for  the  children  or  issue  as  the  copyholds 
were  limited,  having  regard  to  the  difTerent  nature  of 
the  property.  And  he  gave  all  the  residue  to  his  wife, 
Elizabeth  Webb,  and  made  her  feole  executrix. 

The 


(a)  3  JBro.  P.  C.  167. 

(b)  Page  124,  6th.  ed. 

(c)  Book  2,  tit.  12,  ».  4. 

(d)  1  Ambl.  3. 
{e)  2  P.  W,  533. 


(/)  2  Ves,  Jun.  351. 
(g)  2  Ves.  Jun.  336. 
(A)  2  ai  721. 
(0   1  Ves.  Sen.  106. 
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The  testator  died  on  the  8th  of  February  1835,  and 
his  wife  Elizabeth  duly  proved  his  will  on  the  4th  of 
March  following.  On  the  16th  of  March  1835,  Mrs. 
Webby  in  order  to  secure  this  legacy  according  to  the 
trusts  of  her  husband's  will,  and  other  payments,  cove- 
nanted to  transfer  86,700/.  and  10,500/.  to  Kenrick  CoU 
kit  and  John  Cluttoriy  upon  trust,  to  perform  the  trusts 
declared  in  the  will  of  Samuel  Webb. 


67 


1851. 
Laurie 

V, 

Clutton. 


On  the  18th  of  March  1835,  the  transfer  was  made, 
and  ultimately,  Oollett  and  Clutton  retained  a  sum  ex- 
ceeding 10,000/.  consols  in  their  names  to  answer  the 
l^;acy  to  Mrs.  Collett, 

On  the  8th  of  December  1835,  Mrs.  Elizabeth  Webb 
made  her  will,  by  which  she  gave  to  Kenrick  Collett  and 
John  dutton  a  siun  of  S0,000/.  consols,  subject  to  these 
trusts  : — ^As  to  10,000/.  part  thereof  as  Mary  Ann  Col- 
leU  sfaoidd  appoint,  either  by  will  or  instrument  to  take 
effect  in  her  life ;  and  in  default  of  appointment,  this 
10,000/.  and  the  other  10,000/.  were  to  go  to  Mary  Ann 
CoUett  for  life  for  her  separate  use,  without  power  of  an- 
ddpadon,  and  after  her  decease,  to  her  husband,  Kenrick 
CoUett  for  his  life ;  and  after  the  death  of  the  survivor, 
for  the  children  and  issue  of  Mary  Ann  Collett y  accord- 
ing to  the  provisions  contained  relative  to  the  freehold 
estates  which  were  to  the  children  and  issue  living  at 
the  death  of  the  survivor,  as  Kenrick  Collett  and  Mary 
Ann  CoUett  should  jointly  appoint,  and  in  default,  as 
the  survivor  should  appoint  by  deed  or  will,  and  in 
de&ult  amongst  them  equally. 

On  the  24th  of  February  1836,  Mrs.  Webb  died ; 
and  on  the  12th  of  Marchy  Kenrick  CoUett  and  John 
Clutton  proved  her  will,  and  retained  two  sums  of 
10,000/.  each  according  to  her  will. 

p  2  At 
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At  this  time  there  were  three  sums  of  10,000/.  in 
which  Mary  Ann  CoUett  was  interested. 

First. — 10,000/.  under  the  will  of  her  father,  in  which 
she  took  an  estate  for  life  for  her  separate  use,  without 
power  of  anticipation,  and  with  a  power  of  appointing 
by  will  amongst  her  children  and  issue. 

Second. — 10,000/.  xmder  the  will  of  her  mother,  over 
which  she  possessed  an  absolute  power  of  appointment, 
but  which,  if  not  exercised,  was  limited  to  her  for  life 
for  her  separate  use,  without  power  of  anticipation,  and 
with  a  power  to  herself  and  husband,  or  the  survivor, 
by  deed  or  will,  of  appointing  amongst  her  children  and 
issue. 

Third. — 10,000/^,  another  sum  limited  in  like  manner, 
in  all  respects,  except  that  over  this  10,000/.  she  pos- 
sessed no  absolute  power  of  appointment. 

On  the  11th  of  AprU  1886,  Mary  Ann  CoHett  exer- 
cised her  power  of  appointment  imder  the  will  of  her 
mother,  as  to  the  second  of  those  sums  in  favour  of 
her  husband,  and  caused  the  siun  to  be  transferred  into 
his  name  for  his  own  benefit. 

On  the  ISth  of  February  1888,  the  trustees,  with 
the  consent  of  Mrs.  CoUett,  sold  out  100/.,  part  of  the 
third  sum  of  10,000/.,  to  pay  legacy  duty,  under  her 
mother's  will  in  respect  of  this  legacy. 

On  the  25th  of  February  1841,  Mr.  (hllett  died,  no 
joint  execution  of  the  power  having  taken  place. 

The  state  of  the  funds  at  this  time  was  this : — There 
were  two  sums  remaining,  one  of  10,000/.  imder  the  will 

of 
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of  her  fiither,  which  she  could  appoint  by  will  only 
amongst  her  children,  and  one  sum  of  9,900/.  under 
her  mother's  will,  which  she  could  appoint  by  deed  or 
will  amongst  her  children.  The  state  of  her  family  was 
this : — She  had  two  daughters,  her  only  children,— one 
married  to  Mr.  Laurie,  and  the  other  married  to  Mr. 
Uayd  ;  and  both  of  them  had  issue. 

In  this  state  of  things,  she  executed  two  deeds,  both 
bearing  date  the  81st  of  January  1842,  and  which,  mtUatis 
mutatidiSy  are  identical.  They  both  recite  the  will  of  Mrs. 
Webby  and  that  imder  it  Mary  Ann  CoUett  was  entitled 
to  two  sums  of  10,000/.  each.  She  omits  all  notice  of 
the  deed  'by  which  one  of  these  sums  of  10,000/,  had 
already  been  given  to  her  deceased  husband,  and  she 
proceeds  by  one  deed  to  appoint  one  moiety  of  each  of 
the  two  sums  to  Mrs.  Laurie  for  life  for  her  separate 
use,  and  after  her  decease  amongst  the  children  of  Mrs. 
Laurie y  as  she  and  her  husband  should  appoint,  and  in 
de&ult  amongst  them  equally ;  and  by  the  other  deed 
she  appoints  the  remaining  moieties,  in  like  manner, 
for  Mrs.  Uoyd  and  her  children.  I  omit  the  minute 
detail  of  the  limitations  for  the  husbands,  which  are 
not  material. 

The  effect  of  these  deeds  standing  by  themselves 
would  not  be  open  to  much  doubt.  There  was  but  one 
sum  of  9,900/.  consols  which  could  be  affected  by  them, 
and  that  sum  would  no  doubt  have  been  appointed  in 
equal  moieties  between  the  two  families,  if  nothing 
further  had  occurred ;  and  these  deeds  neither  profess 
to  deal  with,  nor  could  they  deal  with,  the  10,000/. 
devised  by  the  will  of  Mr.  Webb, 

On  the  4th  of  November  1843,  Mrs.  ChUett  made  her 
win,  and  this  instrument  gives  rise  to  considerable  dif- 
ficulty. 

She 
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Laubie 


Glutton. 


She  thereby,  in  exercise  of  the  several  powers  given 
her  by  her  father's  will  and  the  deed  of  the  16th  of 
March  1835,  described  as  a  settlement  made  by  her 
mother,  and  to  effectuate,  amongst  other  things,  the 
several  imsatisfied  purposes  of  the  wills  of  her  father 
and  mother,  appointed  her  husband  and  Dyson  ex- 
ecutors, and  then  appointed,  amongst  other  real  and 
personal  estate,  a  sum  of  stock,  described  as  "The  sum 
of  9,900/.,  3Z.  per  cent.  Consolidated  Bank  Annuities, 
over  which  I  have  a  power  of  appointment,  after  my 
decease,  unto  or  in  favour  of  any  one  or  more  of  my 
children,  imder  the  will  of  my  said  late  father  Samuel 
Webby  deceased,  and  the  said  indenture  of  the  16th  day 
of  March  1835,  or  one  of  them"  to  Dyson,  upon  certain 
trusts  for  Mrs.  Lloyd,  And  the  testatrix  appointed  cer- 
tain real  estate,  and  also  a  sum  of  stock,  in  the  will 
described  as  "  All  that  sum  of  10,000/.,  3/.  per  cent.  Con- 
solidated Bank  Annuities,  being  part  of  the  trust  pro- 
perty settled  by  my  late  fether  Samuel  Webb,  deceased, 
and  my  said  mother  Elizabeth  Webby  deceased,  in  and 
by  the  said  indenture  of  the  16th  day  of  March  1835, 
or  one  of  them ;  and  over  which  I  have,  after  my  de- 
cease, a  power  of  appointment  unto  or  in  favour  of 
any  one  or  more  of  my  children,"  upon  certain  trusts 
for  Mrs.  Laurie, 


And  the  testatrix  declared  her  reason  for  not  making 
so  ample  a  provision  for  her  daughter  Mrs.  Laurie  as 
she  had  thereby  made  for  her  daughter  Mary  Ann 
Lloyd  to  be,  that  she  considered  her  daughter  Mrs. 
Lhydy  from  her  prospects  in  the  world,  was  not  so 
amply  provided  for  as  her  daughter  Mrs.  Laurie,  The 
testatrix  confirmed  two  several  indentures  or  deeds  of 
appointment,  bearing  date  respectively^  the  31st  day  of 
January  1842 ;  by  one  of  which  she  had  appointed  the 
sum  of  5,000/.,  3/.  per  cent.  Consolidated  Bank  Annui- 
ties, 
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^,  and  by  the  other  of  which  she  had  appointed  one 
moiety  of  the  said  siim  of  10,000/.,  3/.  per  cent.  Conso- 
Kdated  Bank  Annuities,  part  of  the  property  settled  by 
her  father  and  her  mother,  and  by  the  indenture  of  the 
16di  day  of  March   1885 ;  and  also  one  moiety   of  a 
certain  other  sum  of  10,000/.,  3/.  per  cent.  Consolidated 
Bank  Annuities,  being  other  part  of  the  property  set- 
tled by  her  father  and  by  her  mother,  by  the  indenture 
of  the  16th  of  March  1835,  imto  or  in  favour  of  her 
dan^ter  Mrs.  Uoyd;  so  &r  as  the  two  several  appoint- 
ments 80  made  by  her  as  aforesaid,  in  and  by  the  two 
sereral  indentures  of  the  31st  day  of  January  1842, 
were  good  and  valid  appointments,  and  so  far  as  the 
same  were  not  inconsistent  with  her  wilL      And  she 
did  thereby  further  declare  and  direct,  that  it  should  be 
incumbent  upon  her  daughter  Mrs.  Lhyd  to  settle  the 
«nn  of  9,900/.,  3/.  per  cent.  Consolidated  Bank  Annui- 
ti«,  thereinbefore  appointed  unto  her,  upon  the  same 
trusts  as  she  had,  by  the  two  indentures  of  the  31st 
day  of  January  1842,"^  settled  the  moiety  of  the  two 
sums  of  10,000/.,  3/.  per  cent.  Consolidated  Bank  An- 
nuities, each  ;   and  that  Mrs.  Lhydy  and  the  several 
other  persons  taking  the  sum  of  9,900/.,  3/.  per  cent. 
Consolidated  Bank  Annuities,  imder  her  will  and  such 
settlement  thereof  to  be  made,  should  take  the  same  in 
lieu,  bar  and  full  satisfaction  of  the  said  moiety  of  the 
two  several  simis  of  10,000/.,  3/.  per  cent.  Consolidated 
Bank  Annuities,  so  appointed.      And  she  ratified  in 
similar  terms,  and  made  similar  declarations  as  to  the 
deed  of  appointment  of  the  31st  of  January  1842,  by 
which  she  had  appointed  the  other  moieties  to  Mrs. 
Laurie, 


1851. 


And  the  testatrix  declared,  that  if  she  had  exceeded  or 
not  strictly  pursued  the  several  powers  of  appointment, 
and  disposed  of  the  monies  thereinbefore  appointed,  then 

that 
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1851.  that  her  will  should  be  valid  and  binding  upon  the  said 
several  persons,  "under  the  doctrine  of  election  in 
equity;"  and  every  person  claiming  under  her  will 
should  be  bound  to  confirm  and  -give  validity  to  the 
same,  and  to  the  deeds  and  documents  thereby  recited 
or  referred  to,  and  should  execute  deeds  for  giving  vali- 
dity to  her  will,  and  the  several  appointments  therein 
referred  to,  as  her  executors  or  trustees  should  require. 

The  first  question  that  arises  is  as  to  the  construction 
of  these  appointments.  For  Mrs.  Laurie  it  is  argued, 
that  the  9,900/.  shows,  clearly,  that  the  testatrix  pointed 
to  the  second  siun  taken  under  the  will  of  Mrs.  Webby 
and  that,  as  that  sum  had  already  been  appointed,  nothing 
passed  to  Mrs.  Lloyd  xmder  those  words ;  and  that  this 
being  so,  the  appointment  of  the  remaining  sum  of 
10,000/.  being  to  Mrs.  Laurie  and  her  children,  no 
question  of  election  arose,  notwithstanding  the  clause 
to  that  effect  in  the  will,  or,  at  least,  that  no  question 
of  election  could  be  raised  as  against  the  children  of 
Mrs.  Laurie.  On  the  other  hand,  it  is  argued,  that  the 
use  of  the  word  willy  as  opposed  to  settlement,  shows 
clearly,  that  by  the  first  gift  the  testatrix  intended  to 
appoint  what  came  to  her  by  her  father's  will ;  but  this 
is  confined  by  the  use  of  the  words  "  part  of"  in  the 
second  gift  of  appointment ;  and  that  it  is  confirmed  by 
the  circumstance,  that  the  testatrix,  being  aware  that  it 
might  be  considered  doubtful  whether  a  portion  of  the 
property  had  not  already  been  appointed  to  her  husband, 
was  clearly  convinced  and  intended,  that  at  all  events 
the  first  simi  appointed  should  be  that  over  which  she 
had  an  imquestionable  power  of  appointment ;  because, 
in  all  cases  where  she  refers  to  it,  she  speaks  of  it  as  a 
sum  appointed;  whereas,  in  speaking  of  the  second  sum, 
she  speaks  of  it  as  a  sum  expressed  to  be  appointed, 
and  that  this  distinction  occurs  repeatedly. 

If 
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If  they  fail  in  this,  they  contend  that,  under  the  sub-        1851. 

sequent  direction  in  the  will,  .a  clear  case  of  election    ^  :f~  ^ 
.  .  ...  Laueie 

arises,  which  may  and  will  equalise  the  interests  between  t?. 

all  the  legatees.  Clutton. 

After  a  long  and  repeated  perusal  of  this  will,  I  am 
unable,  if  it  were  necessary,  to  arrive  at  the  conclusion 
that  she  had  clearly  in  her  mind  the  distinction  between 
the  two  sums,  and  the  different  powers  of  appointment 
which  had  originally  existed,  and  which  remained  to  be 
exercised  with  respect  to  them.  On  the  contrary,  my 
opinion,  upon  the  most  attentive  consideration  which 
I  have  been  able  to  give  to  this  will,  is,  that  the  testa- 
trix, when  she  executed  this  will,  believed  that  all  the 
sums  of  10,000/.  were,  if  not  derived  from  the  same 
8o\ux»,  at  least  subject  to  the  same  power  of  appoint- 
ment, and  that,  unless  on  this  hypothesis,  it  is  impossi- 
ble to  explain  how  she  could  have  used  the  same  words 
m  one  part  as  to  the  9,900/.  and  in  the  other  part  as  to  the 
10,000/.  The  result  I  have  come  to  is,  that  when  she  made 
the  will,  she  believed  that  she  had  19,900/.  consols, 
which  she  had  a  power  of  appointing  by  will,  and 
that  she  appointed  9,900/.  of  it  to  Mrs.  Lloyd  and  her 
&mily,  and  10,000/.,  the  remainder  of  it,  to  Mrs.  Laurie 
and  her  &mily ;  and  having  come  to  this  conclusion,  I 
am  of  opinion,  that  the  doctrine  of  Page  v.  Leaping- 
well  (a)  applies,  and  that  as,  in  truth,  she  had  only  a 
power  of  appointment  remaining  over  10,000/,  that  simi 
must  be  divided  between  Mrs.  Lloyd* s  family  and  Mrs. 
Laurie^s  family,  in  the  proportion  of  99  to  100,  and 
that  these  shares  must  be  settled  according  to  the  trusts 
as  declared  by  the  will. 

Having  come  to  this  conclusion,  it  is  imnecessary  to 
decide  the  question  as  to  election.  That  this  will  really 
effectuate  the  real  intention  of  the  testatrix,  there  can 
be  no  question. 

(a)  18  Ves,  463. 
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Ni^.  4,  5.     Be  The  MONMOUTHSHIRE  and  GLAMORGAN- 
SHIRE Banking  Company. 

The  12th8ec-  

tion  of  the      ^TIHE  Monmouthshire  and  Glamorganshire  Banking 

A  t*  *v^"^  Company  was  established  by  Deed  of  Settlement 

Court  a  dis-     in  1836^  and  continued  to  transact  business  down  to 

cretion;  and    \;^^  q^^i  of  October  1851,  on  which  day  the  Commercial 

where  it  ap-  , 

peared  that     Bank  of  London  having  refused  to  honour  their  drafts, 

the  majority    the  Bank  stopped  payment,  and  closed.     A  meeting 

era  were  at-     ^^  shareholders  was  summoned  for  the  14th  of  October y 

tempting,        which  was  attended  by  the  majority  of  the  shareholders, 

witii  the  ere-  ^^^^  ^  committee  was  appointed  4o  arrange  the  afiSurs  of 

range  the  af-  the  Company. 

fairs  of  a 

Banking 

Company  The  deficiency  was  said  to  exceed  460,000/.,  and  the 

which  had      committee  of  shareholders  and  a  committee  of  creditors 
stopped  pay- 
ment, the        were  attemptmg  to  make  an  arrangement  by  which  10«. 

Court  refiis-     in  the  poxmd  would  be  raised  and  paid  to  the  creditors, 
plication  of  a  ^^^>  ^*  ^^^  expected,  would  give  time  for  payment  of 
single  share-  the  remainder, 
holder,  to 
make  an  im- 
mediate order       Pending  this  attempt,  Mrs.  Rankin  and  Mr.  James 
up  the«)m?"  ^^^  presented  petitions,  imder  the  11  &  12  Vict,  c.  45, 
pony,  but  or-  for  winding-up  the  Company ;   and  a  third  petition 
?ti    f  irf^d  was    presented   by  a  number    of   shareholders,   who 
over  for  two    sought  that  the  order  might  be  refused,  or  if  any  should 

months, toen-  jjg  made,  then  that  it  should  be  a  preliminary  reference 
able  the  com-         ^      ,  .  ^       i  .         ,  , 

panyandcre-  *®  ^  ^"®  propriety  of  makmg  the  order. 
ditors,  if  pos- 
sible, to  settle  n,         Tl       T>    f  1     -kr        -Tk       7  »       . 

the  afiairs  Mr.  R,  Palmer  and  Mr.  Roxburgh^  m   support  of 

without  the     Mrs.  Rankin's  petition. 

intervention 

of  the  Court.  Mr. 
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1851. 


Mr.  TerreU,  for  Mr.  HermeU,  another  shareholder.        ^  '^^  ^°^" 

'  '  MOUTHSHIRE 

&OLAMOB- 

The  Solicitor' General  and  Mr.  James ,  for  the  com-     oANsmaE 

mittee  of  shareholders.  Banking 

Company. 

The  following  authorities  were  referred  to :  Thomson 
V.  The  Universal  Salvage  Company  (a);  In  re  The 
Agriculturist  Cattle  Insurance  Company ;  Ex  parte 
Spademan  {b)'y  In  re  The  Wheal  Lovell  Mining  Com- 
pany (c). 


The  Master  of  the  Rolls. 

The  questions  are^  first,  whether  any  discretion  is 
vested  in  this  Court  in  granting,  refusing,  or  suspending 
such  an  order,  under  the  provisions  of  the  12th  section  of 
the  Act ;  and,  secondly,  whether  this  is  a  fit  case  for  the 
exercise  of  such  discretion.  The  first  question  depends  on 
the  construction  to  be  put  upon  the  12th  section.  Now, 
looking  at  the  Statute,  I  cannot  doubt  that  the  Court  has  a 
discretion,  for  the  12th  section  says, "  It  shall  be  lawftd 
for  the  Cotirt,  if  it  shall  not  think  fit  in  the  first  instance 
to  make  an  order  absolute,  to  require  any  parties  to  show 
cause,  within  such  time  as  the  Court  shall  think  fit,  why 
the  Company  should  not  be  dissolved  and  woimd  up,  or 
wound  up  under  this  Act ;  or  to  make  an  order  for  the 
dissolution  and  winding-up,  or  for  the  winding-up  of 
such  Company,  conditional  on  the  non-fulfilment  of  such 
terms,  and  by  such  parties  as  the  Court  shall  think  fit ; 
or  to  refer  it  to  the  Master,  to  make  preliminary 
inquiries  as  to  the  necessity  or  expediency  of  the  disso- 
lution 


(a)  3  Bxeh.  Rep.  300. 
\h)  1  HaU  4*  Tw.  229,  and  1 
Ma€.  ^  Gar.  170. 


(c)  1  Hall  4-  Tw.  126,  and  1 
Mae.  8f  Gor.  1. 
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Company. 


1851.  lution  and  winding-up,  or  of  the  winding-up  of  such 
^"■';jr''Tr^  Company ;  and  it  shall  be  lawful  for  the  Court,  in  ease 
MouTHSHiRE  ^o  sufficiout  causc  be  shown,  or  in  case  the  terms  of  any 
&  Glamor-  g^ch  conditional  order  be  not  fulfilled,  or  in  case  it  shall 
appear  from  the  Master's  report,  upon  such  reference  as 
aforesaid,  that  the  dissolution  and  winding-up,  or  the 
winding-up  of  any  such  Company,  under  this  Act,  is 
necessary  or  expedient,  to  make  such  order  absolute,  as 
hereafter  mentioned."  Now,  any  person  may  present  a 
petition  in  any  of  the  eight  cases  enumerated  in  section 
5 ;  and,  according  to  the  12th  section,  the  Court,  on 
hearing  the  petition,  may,  if  it  does  not  think  fit  to  make 
an  order  absolute,  require  cause  to  be  shown  in  a  given 
time  why  it  should  not  be  made,  or  postpone  it,  or  re- 
quire preliminary  inquiries,  if  it  thought  right  so  to  do, 
as  Lord  Cottenham  very  clearly  expresses  it  in  the 
Wheal  LoveU  Mining  Company's  case.  I  admit  that 
the  discretion  of  the  Court  is  not,  as  has  been  justly 
observed  by  Counsel  at  the  bar,  an  arbitrary  discretion, 
but  a  discretion  guided  by  certain  fixed  principles,  and 
based  on  good  grounds  and  regulated  by  previous  deci- 
sions, if  any.  If  there  were  any  case  like  the  present, 
I  should,  in  the  exercise  of  the  discretion  given  to  the 
Court,  consider  myself  bound  to  follow  it;  but  there 
is  no  such  case,  and  I  am  therefore  bound  to  consider 
how  I  can  best  exercise  my  judicial  discretion,  and  see 
what  is  best  for  the  interest  of  the  parties. 


If  the  proposed  arrangements  could  be  efiected,  it 
would  undoubtedly  be  better  for  the  interests  of  all 
parties  than  coming  into  this  Court ;  but  I  very  much 
doubt  the  powers  of  the  committee  to  efiect  the  objects 
they  have  in  view.  They  will  experience  much  difficulty 
in  settling  the  amoimts,  making  calls,  and  getting  in 
the  assets ;  and  I  entertain  great  doubts  whether  they 
can  accomplish  what  they  purpose  in  any  other  way 

than 
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than  by  the  exercise  of  the  compulsory  powers  of  the 
Winding-up  Act.  Still  it  is  reasonable  that  they  should 
have  an  opportunity  of  making  a  trial  of  what  they 
can  do ;  and  that  the  Court  should  stay  its  hand^  until  it 
sees  whether  the  attempt  by  the  shareholders,  sanctioned 
by  the  creditors,  can  be  carried  out  with  energy  and 
spirit,  and  in  such  a  manner  as  to  remove  the  necessity 
of  the  intervention  of  this  Court. 


77 
1851. 

Re  The  Mon- 
mouthshire 
&  Glamor- 
ganshire 
Banking 
Company. 


I  might  send  the  case  to  th^  Master,  to  ascertain,  by 
a  preliminary  inquiry,  whether  there  is  any  probabihty 
of  the  expected  result,  or  of  a  successful  issue  to  the 
committee's  labours ;  but  I  do  not  like  to  do  so,  for  the 
case  must  come  back  again  to  the  Court,  and  in  the  end 
the  Court  must  form  its  own  judgment  thereon. 

Under  these  circiunstances,  I  think  that  if  ftill  access 
to  the  books  be  given  to  the  Petitioners,  and  full  in- 
formation afforded  to  them  as  to  the  proceedings  taken 
for  settling  the  Company's  affairs,  I  ought  to  allow  the 
petitions  to  stand  over  till  the  first  petition  day  of 
Hilary  Term  (12th  January),  with  liberty  to  apply  in 
the  meantime;  but  I  must  then  have  good  reasons 
shown  me,  and  sufficient  evidence  to  raise  a  probability 
that  the  affidrs  of  the  Company  will  be  properly  settled^ 
otherwise  an  order  absolute  must  be  made. 

I  believe  there  is  a  sincere  desire  on  the  part  of  the 
shareholders  and  creditors  to  settle  everything  amicably, 
without  the  intervention  of  this  Court,  and  I  wish  to 
give  them  an  opportunity  of  making  the  attempt. 
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Nov.  20.  TOWNLEY  V.  BEDWELL. 

A  petition,  XN  this  suit,  which  was  for  the  administration  of  an 

18^\)  re-  estate  of  a  testator,  Esther  the  wife  of  William  Moore 

hear  a  cause  was  found  entitled,  as  one  of  the  next  of  kin  of  the 

r^^fp  ^.  testator,  to  a  portion  of  his  residuary  personal  estate. 

missed  with 

<^^-  In  1805,  an  agreement  was  executed  between  Mr. 

and  Mrs.  Moore^  whereby  they  purported  to  divide  the 
personal  estate  then  in  Court  between  them  in  equal 
moieties.  Mr.  Moore  died  in  181S,  and  his  wife  sur- 
vived him,  and  died  in  1818  (a). 

By  the  decree  made  in  1883,  it  was  referred  to  the 
Master  to  inquire,  whether  Esther  Moore ^  in  any  manner, 
ratified  or  elected  to  abide  by  the  deed  or  agreement, 
after  the  death  of  WiHiam  Moore,  during  her  widow- 
hood, and  whether  her  personal  representatives  had,  in 
any  manner,  ratified  or  elected  to  abide  by  such  deed  or 
agreement. 

The  Master,  in  1884,  foimd,  that  she  did,  during  her 
widowhood,  ratify  and  elect  to  abide  by  the  agreement, 
and  that  the  Petitioner  and  his  wife,  who  was  one  of  her 
personal  representatives,  had,  with  others,  also  ratified  it. 

James  L<ist, Ins  wife,  and  others,  took  exceptions  to  this 
report,  insisting  that  Esther  Moore  and  her  representa- 
tives had  not  ratified  the  deed.  These  were  overruled  in 
November  1834;  and  an  order  was  then  made,  on  fiirther 

directions, 
(a)  See  S.  C.  6  Vet.  194,  and  14  Ves.  691. 
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directions,  declaring  the  right  of  the  representatives  of       1851. 
William  Moore  to  a  moiety  of  his  wife's  share  of  the    ^^T*"""*"^ 

^  TOWNLEY 

personal  estate.  r. 

Bedwell. 

James  Last  now  (1851)  presented  a  petition  stating 
the  above  facts,  and  that  he  was  advised,  that  the 
decree  of  the  24th  of  November  1834  was  erroneous, 
and  that  the  exceptions  ought  to  have  been  allowed, 
and  that  it  ought  to  have  been  thereby  declared,  that  at 
the  death  of  the  said  William  Moore,  Esther  Moore  be- 
came entitled,  by  survivorship,  to  the  whole  of  her  share 
of  the  personal  estate  of  the  testator  not  reduced 
into  possession  by  William  Moore  in  his  lifetime,  and 
that  her  personal  representatives  were  then  entitled  to 
the  whole  of  her  share  in  the  said  personal  estate  which 
had  not  been  received  by  William  Moore  and  Esther 
Moore,  or  one  of  them  in  his  lifetime,  or  by  the  said 
Esther  Moore  after  his  decease;  and  it  prayed  a  re- 
hearing. 

Mr.  RoupeU  and  Mr,  Elmsley,  in  support  of  the 
petition. 

Mr.  Lloyd  and  Mr.  Karslake,  contrd,  were  not  heard. 

The  Master  of  the  Rolls  was  of  opinion,  that  after 
the  great  lapse  of  time  he  could  not  interfere,  and  he 
dismissed  the  petition  with  costs. 


Note. — By  the  first  General  Order  of  the  7th  of  August  1852, 
the  time  ixx  appealing  is  now  Hmited  to  five  years. 
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Dec.  1.  Re  WINTERBOTTOM. 

^^*ter  pay-  Ttf  ESSRS.  Blizard  and  Morgan  being  engaged  in 

der  of  course  disputes  and  litigations  with  the  Poor  Law  Guar- 

for  taxation  dians  respecting  a  workhouse  which   they  had  built, 

^  T)^^  ^^  ^^  agreed  that  such  disputes  should  be  referred  to 

thatonappli-  arbitration.     In  these  matters,  Messrs.    Winterbottom 

^tion  for  or-  acted  as  the  solicitors  of  Messrs.  Blizard  and  Morgan. 
ders  of  course  ,---,.  ■»,.  11  /...         1 

all  material     The  arbitrator  made  his  award,  and  was'of  opmion,  that 

fiacts  must       the  Poor  Law  Guardians  ought  to  pay  the  costs,  charges, 

to  be  ^ctiv  ^'^^  expenses  of  Messrs.  Blizard  and  Morgan.    Their 

adhered  to.      solicitors,    Messrs.     Winterbottom  &  Co.,  accordingly 

Uponanar-  carried  in  their  bill  of  costs  before   the   arbitrator, 
titration  be- 
tween^, and  amounting  to  419/.  13«.     He  struck  out  two  items  of 

B.f  a:s  costs  86?.  and  47/.  chai^d  for  copies  of  the  evidence  and 

to  be  paid  by  remarks  thereon ;  and  he  taxed  off  another  item  of  17/., 

B.,  and  were  and  thus  reduced  the  bill  to  819/.  13«.,  which  was  paid 

^^^5^y  by  the  Poor  Law  Guardians. 

tor  and  paid. 

-^.afterwards       On  the  2nd  of  August  1850,  Messrs.  Blizard  and 

®~^^  "^     -Morgan  obtained  an  order  of  course  to  tax  their  soli- 
course  to  tax  citors'  bills  of  costs,  which   order   the  solicitors  now 

his  solicitors'    moved  to  discharge. 

bills  of  costs, 

suppressing 

these  fects.  ^^*  ^'  ^<3^*^t^  and  Mr.  Giffardy  in  support  of  the 

The  order  was  application,  argued,  that  the  order  ought  to  be  discharged 

^^^'®^*^*  •  on  the  ground  of  the  clients  having,  on  the  application 

for  the  order  of  course,  suppressed  the  material  circum- 

st^ces  of  the  case.     They  argued,  that  an  application 

for  an  order  of  course  was  similar  to  a  motion  for  an 

ex  parte  injunction,  in  which  case   the   Court  would 

discharge  the  order,  if  it  appeared  that  any  material 

circumstance 


Digiti 


zed  by  Google 


Re 


CASES  IN  CHANCERY. 

circumstance  had  been  suppressed  upon  the  appUcation 

for  the  order ;  that  here  it  was  enough  to  show,  that 

there  was  a  reasonable  question  to  be  submitted  to  the  Wintekbot- 

Court.  TOM. 

Mr.  SouthgatCy  contrdy  insisted  that  there  had  been  no 
taxation  or  payment  as  between  solicitor  and  client, 
but  that  the  arbitrator  had  merely  struck  off  a  gross 
sum  of  100/.  as  between  the  litigant  parties  before  him. 
That  the  clients,  who  had  neither  settled  nor  paid  the 
bill,  were  now  entitled  to  a  common  taxation  as  between 
themselves  and  their  solicitor,  to  ascertain  the  amount 
of  extra  costs  for  which  they  were  liable ;  and  that  in 
such  a  taxation  the  solicitor  must  give  credit  for  the 
319/.  13*.  received  from  the  opposite  party,  in  the  same 
manner  as  in  a  cash  account. 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  there  were  circumstances  in  this 
case  which  the  Respondents  were  bound  to  mention 
when  they  applied  for  the  order  of  course  for  taxation  ; 
and  that  if  they  had  been  stated,  the  Secretary  would 
have  been  of  opinion,  that  the  case  was  one  whicli 
ought  to  have  been  mentioned  to  the  Court. 

The  circumstances  are  these : — ^There  was  a  contest 
before  the  arbitrator,  who  thought  that  Blizard  and 
Morgan  were  entitled  to  the  costs  and  expenses  properly 
incurred  in  the  matter  of  this  arbitration;  and  ac- 
cordingly a  bill  of  costs  and  expenses  is  taken  in 
amounting  to  419/.  13*.  It  is  sworn,  and  not  denied,  * 
that  the  arbitrator  then  disallowed  two  items  of  47/. 
and  36/.;  the  first  in  respect  of  the  attendance  of 
witoesses,  and  the  second  for  making  out  observations 
on  the  case.  These  two  sums,  amounting  to  83/.,  and 
another  sum  of  17/.,  making  together  100/.,  were  taxed 

VOL.  XV.  G  off 
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1851.        off,  and  the  bill,  thus  reduced  to  319/.  13^.,  was  paid 
by  the  Poor  Law  Guardians. 

The  clients  in  the  arbitration,  without  stating  any 
one  of  these  circumstances,  obtain  an  order  of  course  to 
tax  the  bill.  Assume  these  two  items  to  be  out  of  the 
question,  and  that  the  Taxing  Master  should  tax  off 
another  sum  of  25/.,  surely  those  who  have  paid  the 
bill,  and  not  the  clients,  ought  to  have  the  benefit  of 
this  disallowance. 

I  express  no  opinion  further  than  this,  that  there  was 
a  substantial  question  between  the  parties  whether  this 
bill  had  been  paid,  for  if  it  had  been  paid  by  anybody, 
it  was  a  case  in  which  an  order  of  course  to  tax  the  bill 
could  not  properly  be  obtained,  but  a  special  application 
ought  to  have  been  made  for  that  purpose.  The  circimi- 
stances  ought  to  have  been  submitted  to  the  attention  of 
the  Secretary,  and  I  have  no  doubt,  that  if  they  had  been, 
he  would  not  have  granted  an  order  of  course.  Admit- 
ting that  the  clients  may  be  entitled  to  a  special  order 
upon  a  special  application,  as  to  which  I  express  no 
opinion,  for  the  Court  may  then  have  to  express  its 
opinion  whether  there  has  been  payment  or  not,  I  must 
follow  the  practice  of  Lord  Langdale,  who,  pointing  out 
the  analogy  between  orders  of  course  and  ez  parte 
injunctions,  discharged  all  orders  of  course  obtained 
upon  a  suppression  of  any  material  facts,  even  though 
it  should  appear,  upon  the  motion  to  discha^e  it,  that 
the  party  would  be  entitled  to  the  order  on  a  special 
application. 

I  am  of  opinion  that  it  is  very  proper  to  adhere 
strictly  to  the  rule,  that  upon  an  application  for  ex  parte 
orders  no  material  circimistance  should  be  suppressed, 
and  on  that  ground  alone  I  must  discharge  this  order. 
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Re  MASH.  jy^^^  2. 

TTHIS  was  a  petition  for  the  taxation  after  payment  Taxation  of  a 

"""    of  a  mortgagee's  solicitor's  bill.     The   grounds  ^er  TOotesT 

relied   on  were^  that    the   solicitor  had  iiimished  an  on  the  ground 

abstract  of  title  to  the  intended  transferee  of  the  mort-    ,  ^^^^' 

chargeSi  and 
gage   of  an  unnecessary  lengthy  and  containing  less  that  the  soli- 

than  the  ordinary  number  of  folios^  for  which  he  had  ^^^  ^^  ^e- 

nised  to   Tlftl't 

chained  10a.  a  sheet;  and  that  the  soUcitor  refused  to  ^^  theSle 
part  with  the  title  deeds  until  payment  of  his  bill.    The  deeds  until 
bill  was  paid^  under  protest,  on  the  2nd  of  September  to  ^l^T   -fu 
prevent  foreclosure  (a).  costs,  it  not 

appearing 
It  did  not  appear  when  the  bill  had  been  delivered,     bow  long  the 

bill  had  heen 
Mr.  BoupeU  and  Mr.  Bennet,  in  support  of  the  peti-  deHvered  be- 
tion,  cited  Ex  parte  Elmalie  (i).  ment. 

The  princi- 
Mr.  R,  Palmer  was  not  heard.  pie  of  taxa- 

tion after 
The  Master  of  the  Rolls,  having  asked  whether  it  payment  is 
appeared  when  the  bill  had  been  delivered,  and  it  having  tended, 
been  stated  that  it  did  not,  said  : — 

To  obtain  a  taxation  of  a  settled  bill,  there  must  be 
not  only  overcharges,  but  some  substantial  pressure.  I 
so  decided  in  Re  Browne  (c) ;  and  I  then  stated,  that 
I  neither  considered  it  the  proper  construction  of  the 
statute,  nor  desirable,  to  extend  the  principle  of  directing 
a  taxation  after  payment,  and  that  I  should  do  nothing  * 
which  would  extend  the  cases  on  that  point.  Here 
there  is  no  more  than  the  alleged  overcharge ;  I  must 
therefore  dismiss  the  application  with  costs. 

(a)  InreWal8h,l2BeavA90,  (c)  Ante  61,  and  afterwards 

(h)  12  Beav,  53S.  affirmed  by  the  Lords  Justices. 
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1851. 


Dec,  6,  8,  9, 
15. 


M^GACHEN  r.  DEW. 
DEW  r.  M'GACHEN. 


Trustees  are 
liable  for 
not  taking 
proper  steps 
to  get  the 
trust  fimd 
transferred 
into  their 
names. 

Tenant  for 
life,  who  had 
obtained  the 
benefit  of  a 
breach  of 
trust,  made 
responsible, 
upon  a  bill 
for  that  pur- 
pose insti- 
tuted by  the 
trustees. 

Two  classes 
of  trustees 
had  commit^ 
ted  a  breach 
of  trust. 
Held,  that 
ihecestutsque 
trust  might 
proceed 
against  the 
one  class, 
without 
maJdng  the 
other  class 
parties. 


rFTHE  first  of  these  suits  was  instituted  by  the  in&nt 
Plaintiffs^  to  compel  the  trustees  of  the  settlement 
made  on  the  marriage  of  their  father  and  mother  to 
replace  a  simi  of  stocky  alleging  it  to  have  been  impro- 
perly sold  out  in  January  1827,  with  their  sanction  and 
authority. 

The  second  was  a  suit  by  the  trustees,  seeking  to 
compel  the  father  of  the  infant  Plaintiffs  in  the  first 
suit  to  replace  this  sum  of  stock,  alleging  that  he  had 
the  benefit  of  it.  The  facts  of  the  case  are  fully  detailed 
in  the  judgment. 

Mr.  Kinglake,  for  the  infant  Plaintiffs. 

Mr.  R.  Palmer  and  Mr.  G.  L,  Russelly  for  Dew  and 
Chraves. 

Mr.  RoupeU  and  Mr.  Wood,  for  M^Oachen  and  wife. 

Mr.  WiUcock,  Mr.  Dickinson,  and  Mr.  Fooks,  for 
other  parties. 

The  Master  of  the  Rolls  said  he  must  look  through 
the  papers,  and  defer  his  judgment. 

The 
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The  Master  of  the  Rolls.    The  facts  of  this  case        186L 
are  shortly  these : — 


In  1817,  under  the  will  and  marriage  settlement  of 
Tomkyns  Dew,  the  father  of  the  Defendant  of  that  Dec.  15. 
name,  Mrs.  M^Gachen  and  Mrs.  Furlong y  his  two 
daughters,  both  then  unmarried,  were  entitled  in 
moieties  to  a  sum  of  stock  standing  in  the  names  of 
Nicholas  Styleman,  Henry  Styleman,  and  Henry  Norths 
and  a  portion  of  the  stock  had  already  been  sold  out 
and  invested  in  the  purchase  of  a  house.  No.  7,  St. 
Gewrge^s  Place^  Cheltenham,  in  which  the  two  ladies 
lived,  in  which  they  were  equally  interested. 

On  the  6th  of  September  1820,  Mrs.  M'Gachen, 
then  Miss  Ann  Dew,  married  the  Defendant  M^  Gachen  ; 
and  a  settlement  was  then  executed,  by  which  the  half 
of  funds  was  settled  on  trusts,  luider  which  the  infant 
Plaintiffs  are  entitled,  on  the  decease  of  Mr.  and  Mrs. 
M*  Gachen,  By  this  settlement,  the  moiety  of  the  copy- 
hold house  at  Cheltenham  was  to  be  surrendered  to 
the  uses  of  the  settlement,  but  that  deed  contained  no 
power  of  laying  out  any  portion  of  the  other  settled 
fimds  in  the  purchase-  of  such  estate.  The  trustees 
of  this  settlement  were  the  Defendants  Tomkyns  Dew, 
Col.  Grrares,  and  Samuel  Parsons. 

The  remaining  sister  married  Mr.  Furlong;  and  a 
similar  settlement  was  made  on  the  marriage,  but  with 
this  addition,  that  it  contained  a  power  to  invest  any 
portion  of  the  funds  thereby  settled  in  the  purchase  of 
real  estate.  The  trustees  of  this  latter  settlement  were 
Tomkyns  Dew  and  Thomas  Burton. 

On   neither  marriage  was  the  stock,  at  that  time 
at    least,   transferred    to    the   trustees  of  the    settle- 
ment. 
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1851.        ment.     The  trustees  of  the  settlement  of  Mr.  and  Mrs. 

M*Gacotn     ^'^^^^^^  did  not,  as  they  ought  to  have  done,  require 

V.  the  trustees  Styleman  and  North,  in  whose  names  the 

^'^^'  stock  was  standing,  to  transfer  the  stock  into  their 
names,  upon  the  trusts  of  the  settlement.  It  is  sug- 
gested, that  the  reason  of  this  omission  was  the  circum- 
stance that  an  annuitant,  Mrs.  PotoeU,  was  then  alive : 
however,  at  the  time  of  the  transaction  in  question,  the 
whole  stock  was  standing  in  the  names  of  Styleman  and 
North. 

It  appears  that  early  in  the  year  1826,  Mr.  M^Oachen 
was  desirous  of  purchasing  the  remaining  half  of  the 
house  at  Cheltenham,  in  which  he  resided;  and  after  some 
negotiation,  he  agreed  with  Mr.  Furlong  to  buy  the  half 
at  the  price  of  600/.;  and  it  was  desired,  and  requested 
by  Mr.  M^  Oachen,  that  in  order  to  effect  the  transaction, 
so  much  stock  as  was  settled  to  the  use  of  his  marriage 
settlement  should  be  transferred  to  the  use  of  Mr.  and 
Mrs.  Furlong* s  marriage  settlement,  and  diat  the  half  of 
the  copyhold  messuage  should  be  surrendered  to  the  use 
of  the  settlement  of  Mr.  and  Mrs.  M^Oachen.  For  this 
purpose,  he  applied  to  the  trustees  of  his  marriage 
settlement  to  concur  in  effecting  this  arrangement.  They 
seem  to  have  been  at  first  willing  to  do  so,  but  on  ex- 
amining the  settlement,  and  finding  that  it  contained 
no  power  to  invest  money  in  land,  they  declined  to  do 
so.  Upon  this,  Mr.  M^Gachen  applied  to  Styleman 
and  North  to  assist  him  in  effecting  this  arrangement, 
which  they  accordingly  did.  The  real  nature  and 
character  of  this  transaction  is  a  matter  of  contest 
between  the  parties,  but  most  of  the  facts  relating  to  it 
are  not  disputed.  It  is  not  questioned  but  that  Style- 
man and  North,  in  whose  names  tl^  stock  belonging 
both  to  Mrs.  M^Gachen  and  Mrs.  Furlong,  and  included 
in  the  settlement  made  on  their  marriage,  was  then  stand- 
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ing,  authorised  Parsons,  who  was  their  stock  broker,  1851. 
and  one  of  the  trustees  of  Mrs.  3f*  Gachen^s  settle- 
ment, to  sell  out  sufficient  stock  to  produce  600/.  ; 
that  he  did  so,  and  that  he  invested  this  sum  in  the 
purchase  of  fresh  stock,  in  the  names  of  Tomkyns 
Dew  and  Thomas  Burton,  and  that  they  held  this 
8tock  so  purchased  on  the  trusts  of  the  settlement  of 
Mr.  and  Mrs.  Furlong. 

It  is  contended  by  the  Defendants,  the  trustees,  that 
the  real  transaction  was  an  advance  of  money  to  Mr. 
M^Gachen  by  Styleman  and  North,  to  buy  the  other 
half  of  the  house  in  which  he  resided,  on  his  own 
account  aid  for  his  own  purpose,  and  that  they  are 
not  liable  in  respect  of  it;  but  that  if  any  one  is  so 
liable,  it  is  the  trustees  Styleman  and  North,  and  not 
themselves ;  but  if  the  Court  should  be  of  opinion  that 
they  are  liable,  at  all  events  that  Mr.  M^Gaclien,  who 
got  the  benefit,  must  be  the  first  to  restore  the  fimd. 
Mr.  M^Gachen  contends,  that  this  is  not  the  correct 
view  of  the  case,  and  that,  in  truth,  the  transaction  was 
merely  an  understood  mode  of  getting  over  the  difficulty 
arising  from  the  omission  from  his  marriage  settlement 
of  the  power  to  invest  in  land : — ^that  the  trustees  Dew 
and  Graved  have  both  the  money  and  the  half  of  the 
house,  which  has  never  been  surrendered ;  and  that  if 
they  are  compelled  to  restore  the  fund,  they  cannot  call 
on  hun  to  do  anything. 

The  in£ouit  Plaintifis  in  the  first  suit  say,  whichever 
way  the  transaction  is  located  at,  it  is  a  breach  of  trust, 
and  the  trustees.  Dew  and  Graves  and  Trezevant  (the  re- 
presentative of  Parsons),  must  replace  the  money.  I 
think  that  the  transaction  by  which  Styleman  and  North 
authorised  the  sale  of  the  stock,  to  enable  Mr.  M^Gachen 
to  buy  the  half  of  the  house,  was,  in  truth,  a  loan  of  so 

much 
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much  of  the  purchase-money  to  Mr.  M^Gachen,  be- 
Keving  that  by  taking  the  security  of  the  house  and  the 
security  of  Mr.  M'Gachen  they  would  be  safe.  I  am 
confirmed  in  this  view  of  the  case  by  various  documents 
used  in  the  cause  which  prove  this  distinctly. 

That  this  was  a  breach  of  trust  committed  by  Style- 
man  and  North,  for  which  they  were  liable,  can 
admit  of  no  question,  and  the  trustees  of  the  settle- 
ment of  Mr.  and  Mrs.  M'Gachen,  on  that  account, 
claim  to  be  exonerated  from  all  liability  in  this 
matter.  I  am,  however,  of  opinion  that  they  are  not, 
and  that  Mr.  Dew  and  Mr.  Parsons,  who  participated  in 
this  transaction,  are  equally  liable.  It  was  l^eir  duty  to 
cause  the  funds  to  be  transferred  into  their  own  names 
upon  the  trusts  of  that  settlement;  and  still  more  was  it 
their  duty  to  do  so,  if  they  became  aware  of  any  circum- 
stance that  was  likely  to  prejudice  or  affect  this  fimd. 
If  a  husband  on  his  marriage  settle  stock  standing  in  his 
own  name,  without  making  a  transfer  to  the  trustees  of 
that  settlement,  and  the  trustees,  having  taken  no  step 
to  obtain  a  transfer,  become  aware  that  the  husband  is 
about  to  sell  out  and  apply  this  money  for  his  own  pur- 
pose, they  would,  in  my  opinion,  commit  a  breach  of 
trust  if  they  took  no  steps  to  prevent  such  a  loss  of  the 
fund;  but  still  more  so  if  they  were  participators  in  the 
transaction,  and  actually  and  knowingly  received  the  pro- 
duce of  the  fimd  so  improperly  sold  out,  either  for  their 
own  benefit,  or,  as  trustees,  for  the  benefit  of  strangers. 
In  Clough  v.  Bond  (a).  Lord  Cottenham  held,  that  if  a 
trustee  so  place  a  fund  that  it  may,  by  possibility,  be 
afterwards  lost,  and  the  act  is  not  authorised,  he  must 
bear  the  consequence. 

This 

{a)  3  Myl  8f  O.  490. 
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This  is  a  still  stronger  case ;  and  I  am  of  opinion  that  1851. 
Mr.  Tomkyns  Dew  and  Mr.  Parsons  are  answerable 
for  the  breach  of  trust  occasioned  by  the  selling  out  of 
this  stock.  It  is  said,  that  no  case  of  omission  is  made 
by  the  bill ;  but  this  goes  beyond  omission,  and  it  is,  in 
my  opinion,  a  distinct  breach  of  trust;  and  the  bill 
does,  in  fact,  contain  a  charge  or  statement  as  to 
omission. 

The  next  question  is  this :  Is  it  then  necessary  that 
Styleman  and  North  should  be  parties  to  this  suit  ?  I  think 
not.  The  infant  Plaintiffs  may  proceed  against  their 
trustees,  who  have  committed  this  breach  of  trust,  with- 
out making  pther  persons  who  have  also  committed  or 
joined  in  the  commission  of  that  breach  of  trust  parties. 
Mr.  and  Mrs.  Furlong,  and  the  trustees  of  their  settle- 
ment, are  clearly  not  necessary  parties.  There  is  not  pro- 
perly before  me  any  question  as  to  the  value  or  title  of 
the  property  brought.  Being  of  opinion,  as  I  am,  that 
it  was  a  transaction  for  the  benefit  of  Mr.  MGachen, 
the  infant  cestuis  que  trust,  the  Plaintiffs  in  the  first  suit, 
may  sue  the  trustees,  and  cause  the  fund  to  be  restored, 
without  any  regard  to  the  question  what  was  done  with 
the  fund  when  sold  out,  and  whether  it  was  applied  in 
the  purchase  of  an  estate  with  or  without  a  good  title. 

The  result  is,  that  in  the  first  suit  there  must  be  a 
decree  against  Dew  and  the  estate  of  Parsons,  to  make 
good  the  75S/.,  3/.  per  cent,  reduced ;  and  as  the  suit  has 
been  instituted  solely  for  this  object,  it  must  be  made 
with  costs.  Atherton,  who  was  a  necessary  party,  who 
naturally  could  not  join  the  Plaintiffs  or  act  with  the 
Defendants,  must  have  his  costs,  which  the  Plaintiffs 
must  add  to  their  own  costs.  No  costs  to  Mr.  and 
Mrs.  MOachen. 

In 
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1851.  In  the  second  suit,  the  decree  to  be  pixmounced 

follows  of  course  from  what  I  have  stated.  This  was, 
in  my  opinion,  a  loan  from  Styleman  and  North  to 
MGa^chen;  and  although  the  trustees  of  his  settlement 
are  liable  to  the  infants  to  make  it  good,  because  they 
sanctioned,  approved,  and  partly  assisted  in  the  trans- 
action, yet  the  whole  was  done  fw:  his  benefit,  and  he 
has  had  all  the  advantage  of  the  transaction;  and  as  he 
has  applied  it  in  the  purchase  of  the  moiety  of  a  house 
in  which  he  resides  (whether  the  title  be  good  or  bar- 
was  a  matter  for  his  own  consideration),  he  being  pur- 
chaser, he  gave  security  to  Styleman  and  North  for  the 
repayment  of  it.  It  follows  from  this,  that  the  trustees, 
being  compelled  to  replace  the  frmd,  are  entitled  to 
compel  Mr.  MOachen  to  make  good  to  them  the  753/., 
SI.  per  cent,  reduced  stock  sold  out.  He  was  aware 
that  it  was  a  breach  of  trust  when  he  asked  it  to  be 
done,  he  obtained  the  benefit  of  it,  and  he  must  make 
it  good^  I  am  also  of  opinion  that  the  trustees  are 
entitled,  when  they  have  replaced  this  stock,  to  re- 
coup themselves  out  of  the  dividends  of  the  frmds  in 
their  hands  belonging  to  Mr.  WGachenj  but  not  out  of 
those  belonging  to  Mrs.  M^Gachen^  although  she  signed 
the  letter  to  Styleman,  It  was  the  act  of  the  husband 
and  wife,  and  he  alone  is  liable. 

Mr.  WGachen  also  must  pay  the  costs  of  this  suit, 
which  he  has  resisted,  but  not  I  think  the  costs  of  the 
first  suit.  That  was  brought  in  respect  of  the  miscon- 
^  duct  of  the  trustees,  and  they  must  bear  their  costs  of 
that  suit.  The  same  rule  must  follow  Atherton^s  costs 
in  this  suit  as  in  the  other. 

I  am  of  opinion,  also,  that  the  decree  in  this  suit 
must  be  prefaced  by  an  undertaking  by  the  Plaintiff 
Tomkyns  Dew  to  surrender,  or  to  cause  to  be  surren- 
dered. 
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dered,  to  Mr.  MGachen  aU  the  right,  title,  and  interest        1861. 

of,  in,  and  to  the  said  half  messuage  in  St,  George^ 8 

Place  conveyed  by  the  settlement  on  the  marriage 

of  Mr.  and  Mrs.  Furlong y  now  vested  in  himself  and 

in  his  co-trustee  Mr.  Burton;  and  upon  that  being 

done,  declare  Mr.  M^Gachen  boimd  to  make  good  the 

758/.  reduced  stock ;  and  that  upon  Dew  and  Burton 

making  such  surrender  as  aforesaid,  they  are  entitled, 

until  Mr.  SPGachen  shall  repay  the  753/.,  to  retain  out 

of  the  dividends  coming  to  Mr.  iPGachen  so  much  as 

may  be  necessary  to  make  good  what  is  due  from  him. 

I  cannot  conclude  without  regretting  that  this  suit 
has  been  instituted.  If  in  truth  the  half  house  is  worth 
the  amount  of  the  stock,  it  would  be  no  real  detriment 
to  the  in£uit  Plaintiffs  that  the  title  was  defective  only 
by  reason  of  the  claim  to  free  bench,  which  would  pro- 
bably not  have  affected  them ;  and  the  decree,  which 
by  the  strict  rule  of  the  Court  I  am  compelled  to  make 
for  enforcing  the  repayment  of  the  stock,  and  making 
die  father  of  the  infmt  Plaintiffs  make  it  good,  might 
wholly  have  been  avoided. 
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nl'i.  GREENWOOD  v.  ROBERTS. 

A  testator  rXlHE  testator,  by  his  will  dated  in  1827,  bequeathed 

nuibr^200/  certain  personal  property  to  his  brother  Thomas 

a  year  to  T,  Nicholson,  Richard  Nicholson    (the  son   of  Thomas 

A^u^^v-  Nicholson),  and  two  other  persons,  upon  trust,  to  pay 

and)  alter  his  ,                                           ,                                •         ^ 

death,  to  his  ^0  his  brother  Thomas  Nicholson  an  annuity  of  200/. 

diildrenthen  a  year,  and  also  other  annuities,  amounting  in   the 

in  equal       '  whole  to  700/.     And  immediately  after   the  decease 

shares;  and,  of  any  of  the  annuitants,  he  desired  his  annuity  to 

a     e  eceaae  QQjitinue  to  the  persons  and  in  manner  following ;  that 

them,  his  is  to  say,  my  brother   Thomas  Nicholson^ s  annuity  of 

share  of  the  200/.  to  and  amongst  such  of  his  children  as  may  be 

capital  pro-  ,        ,.   .        .             ^   ,                ,                .          ,     .        ,    . 

ducing  the  ^"^^  livmg,  in  eqtm  shares  and  proportions,  dunng  their 

annuity  was  respective  natural  lives.     And  at  the  decease  of  any  of 

amonirst  his  ^^®™^5  ^  order  and  direct,  that  so  much  principal  or  capital 

children.  Stock  as  had  been  adequate  to  the  payment  of  the  annuity, 

•rtTV'^^^'  to  which  the  child  so  dying  had  been  entitled  during 

there  were  ^^  o^  ^'^^  ^^9  shall  be  forthwith  sold  and  converted 

children  of  into  money  by  my  said  trustees,  &c. ;  and  the  actual 

in  the  tes-  produce  thereof  shared  and  divided  equally  amongst  the 

tator's  life-  children  of  him  or  her  so  dying,  as  and  when  they  shall 

fiift^i^th     ^  severally  attain  the  age  of  twenty-one  years,  with  in- 

children  was  terest  in  the  meantime  to  be  applied  for  their  benefit 

as  tenants  ^^d  advantage ;  and  I  give  them  vested  interests  therein. 
in  common, 
that  the  be- 
quest to  all  "  And  I  further  direct,  if  any  of  the  children  of  my 

of  the  grand-  gaid  brother  TTiomas  shall  at  his  decease  be  dead,  and 

children  of  , 

have 


r.  A',  was 
void,  for  re- 
moteness. 


1827.  Will. 

1824.  Mrs.  Mobetts  bom. 

1829.  Testator's  death. 


DATES. 

1832.  Death  of  Thomas,  the  son. 
1847.  Death  of  Richard,  the 
grandson. 
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have  left  issue^  that  such  issue  shall  nevertheless  be 
entitled  amongst  them,  if  more  than  one,  to  the  same 
sum  of  money  as  they  would  eventually  have  been 
entitled  to  had  their  parent  outlived  the  said  Thomas 
Nictwhon  the  jEEither." 

The  testator  died  in  1829  ;  his  brother  Thomas 
Nicholson  died  in  1832,  leaving  six  children,  viz. :  Bich' 
ard  Nicholson,  mentioned  in  his  will,  and  five  others. 

Richard  Nicholson  died  in  1847,  leaving  three  chil- 
dren, viz. :  Frances  Roberts,  bom  in  1824,  and  two 
others,  bom  in  1883. 

The  question  stated  for  the  opinion  of  the  Court  was, 
"Whether  the  children  of  Richard  Nicholson,  or  any 
or  either  of  them,  became,  upon  his  decease,  entitled  to 
the  principal  monies  or  capital  stock  producing  the  an- 
nuity to  which  Richard  Nicholson  was  entitled  during 
his  life,  under  the  testator's  will,  or  to  any  part  or  parts 
thereof;  or  whether  such  principal  monies  or  capital 
stock,  upon  such  decease,  fell  into  and  became  part  of 
the  testator's  residuary  personal  estate." 

Mr.  RoupeU  and  Mr.  BaggaUay,  for  the  Plaintiflfe,  the 
residuary  legatees. — The  gift  to  the  grandchildren  of 
TTumias  Nicholson  is  void  for  remoteness.  The  gift  is 
to  I%omas  for  life,  and  after  his  decease  to  his  children 
then  living.  This  is  a  gift  to  a  class,  which  would  in- 
clude any  child  of  Thomas  bom  after  the  death  of 
the  testator  ;  the  subsequent  gift  to  the  children  of 
such  unborn  child  would  plainly  be  too  remote,  and 
vitiates  the  gift  to  the  whole  class,  Leake  v.  Robinson  (a). 
The  expression, "  I  give  them  vested  interests  therein," 

cannot 
[a)  2  Jfer.  363. 
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1851.        cannot  remove  the  objection^  for  no  gift  could  be  vested 

Jl~^  "^  ^    in  the  unborn  children  of  an  unborn  child.    They  cited 
Greenwood  ^ 

Porter  v.  Fox  (a). 

Mr.  jB.  Palmer  and  Mr.  F.  T.  WhiUy  for  Mrs. 
Roberts  (a  child  of  Bichard,  bom  in  the  life  of  the 
testator).-^The  gift  to  the  children  of  Bichard  is 
perfectly  valid,  for  these  reasons  :  The  bequest  to 
the  children  of  ThomaSy  the  brother,  is  plainly  good, 
as  they  must  necessarily  come  into  esse  during  the 
existence  of  a  life  in  being.  But  the  class  of  children  of 
Hiomcis  were  to  take  as  tenants  in  common ;  that  is, 
the  whole  ftmd  was  then  to  be  split  up  into  a  number 
of  separate  shares,  of  which  each  child  was  to  take  one. 
Each  share  then  became  independent  of  the  others,  and 
the  children  to  take  under  the  next  gift  to  the  children 
of  children  constituted  a  new  derivative  and  indepen- 
dent class.  The  sixth  share  of  Richard  became  severed 
firom  the  other  five-sixths ;  and  as  Richard  was  living 
at  the  death  of  the  testator,  the  gift  to  his  children  was 
perfectly  valid.  Whatever  objection  there  may  be  to 
the  gift  over  of  the  other  five*sixths,  the  limitation  of 
Richard^s  share  is  within  the  proper  limits. 

The  severance  of  the  shares  distinguishes  this  case 
firom  Leake  v.  Robinson,  in  which  it  was  impossible  to 
ascertain  any  share  independent  of  the  others.  None 
of  the  class  was  to  take,  imtil  all  the  class,  including 
therein  persons  too  remote,  had  been  ascertained. 

This  point  is  referred  to  in  Sugden  on  Powers  (J).  It  is 
there  said,  "  Now  in  the  cases  of  Gee  and  Attdley,  and 
Routledge  and  Dorril,  the  ftmd  was  given   equally 

^  amongst 

(a)  6  Sim,  485.  {b)  Vol.  2,  p.  72,  sixtli  edition. 
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amongst  the  children,  but  yet  the  Court  would  not  con-        1851. 
sider  the  appointment  good  pro  tanto.     However,  those 
cases  turned  on  the  remoteness  of  the  limitation ;  and  it 


Gbbbnwood 

V, 

should  still  seem,  that  where  the  fund  is  given  amongst     Robebts. 

several  objects,  some  of  whom  cannot  take,  and  the 

excess  can  be  ascertained,  the  objects  who  are  capable 

may,  in  most  cases,  take  their  shares.    If  a  fund  should 

be  given  between  the  parent  capable  and  his  children 

incapable,  in  equal  moieties,  it  seems  clear  that  the 

parent  would  be  entitled  to  his  moiety ;  so  if  the  fund 

were  given  equally  amongst  the  objects  of  the  power, 

and  strangers  living  and  ascertained,  there  appears  to 

be  no  soHd  principle  upon  which  the  real  objects  could 

be  refused  the  shares  to  which  they  would  have  been 

entitled  upon  a  division  if  the  whole  apportionment  had 

been  valid.     Lord  Alvardey  appears  to  have  been  of 

that  opinion ;  and  the  point  has  lately  been  so  decided 

in  Sculdler  v.  Pratt"  (a).    They  also  referred  to  Roberts 

v.  Roberts  (i). 

Mr.  Lloyd  and  Mr.  Rogers,  for  the  other  children  of 
Richard^  adopted  a  similar  line  of  argument ;  insisting 
that,  on  the  death  of  Thomas j  the  fund  was  split  up 
into  new  shares,  each  limited  to  the  children  of  distinct 
itirpeSf  and  that  therefore  the  invaUdity  of  the  limita- 
tion as  to  one  could  not  affect  the  validity  of  another. 

Mr.  RonpeH,  in  reply,  argued,  that  the  whole  formed 
one  gift,  and  could  not  be  separated,  so  as  to  be  good 
in  part  and  bad  in  part : — that  the  fact  of  the  gift  to 
one  of  a  class  not  happening  to  be  obnoxious  to  the 
rule  against  perpetuities,  could  not  make  a  gift,  in- 
valid in  its  inception,  good.     That  this  was  the  same 

attempt 

(a)  5  Sim.  632.  (ft)  2  Phil.  534. 


Digiti 


zed  by  Google 


96  CASES  IN  CHA^X'ERY. 

1851.  attempt  to  reverse  the  rule  laid  down  in  Leake  v.  Robin- 

Greenwood  ^'^^  which  had  failed  before  the  House  of  Lords,  in  Lord 

t?.  Dungannon  v.  Smith  (a). 
Roberts. 

The  Master  of  the  Rolls. — I  will  consider  this  case. 


Dec.  22.  The  Master  of  the  Rolls. 

The  question  in  this  case  arises  on  the  construction 
of  a  bequest  contained  in  the  will  of  Richard  Nichol- 
son, bearing  date  the  18th  April  1827,  and  is  this: 
whether  a  bequest  of  the  principal  of  an  annuity  is 
good,  so  far  as  relates  to  the  children  of  Richard 
Nicholson,  one  of  the  nephews  of  the  testator,  or 
whether  it  is  void,  by  reason  of  its  offending  against  the 
law  relating  to  perpetuities,  in  which  case  it  would  fall 
into  the  residue. 

By  his  will,  the  testator  gave  his  stock  in  the  public 
funds  to  his  brothers  Thomas  and  Joseph  Nicholson, 
and  to  his  nephews  Richard  Greenwood  and  Richard 
Nicholson,  upon  trust,  to  appropriate  such  a  sum  as 
would  be  sufficient  to  produce  an  annual  sum  of  700/. 
per  annum,  which  the  testator  bequeathed  accordingly ; 
after  which  the  will  proceeds  in  the  words  following : — 
[His  Honour  here  read  the  bequest.] 

The  facts  which  raise  the  question  are,  that  Richard 
Nicholson,  one  of  the  sons  of  Thomas,  was  alive  at  the 
date  of  the  will,  and  by  it  was  appointed  one  of  the 
executors  and  residuary  legatees.      He   survived   the 

testator, 
(a)  12  C7.  4-  Fin.  546. 
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testator^  who  died  in  1829^  and  his  father  Thomas^  who        1851. 

died  in  1833,  and  he  died  in  June  1847,  leavimr  four   1^^^^  ' 
'  '  ®  Greenwood 

children. 

It  is  admitted,  that  so  far  as  this  bequest  attempts  to 
give  vested  interests  to  the  children  of  Thomases 
children,  where  the  children  of  Thomas  were  not  bom 
before  the  testator  died,  it  is  void  for  remoteness ;  but 
it  is  contended,  that  inasmuch  as,  upon  the  death  of 
liomaSy  the  class  constituting  his  children  must  be 
ascertained,  and  as  one  of  those  children  was  Richard 
Nicholson,  who  was  named  by  the  testator  in  his 
will  as  then  alive,  and  that  the  fiind  is  then  to  be 
separated  into  distinct  portions,  it  must,  so  far  as 
Richard  Nicholson  is  concerned,  be  treated  as  if 
the  original  testator  had  given  the  aliquot  share, 
to  which  Bichard  ultimately  became  entitled,  to  him 
fiwr  life,  with  remainder,  after  his  decease,  to  his 
children,  in  which  case  the  bequest  would  have 
been  good. 

To  support  this  view  of  the  matter,  the  case  of 
Roberts  v.  Roberts  (a)  is  cited.  That  was  a  suit 
for  the  administration  of  an  estate,  under  a  will 
giving  personal  property  to  executors,  in  trust  for 
his  three  daughters,  and  in  the  event  of  their  all 
dying  under  twenty-one  and  without  having  been 
married,  for  those  who  would  then  be  entitled  under 
the  statute  of  distribution,  and  Lord  Cottenham  held, 
that  the  widow  of  the  testator,  not  named  in  the 
will,  was  a  proper  person  to  be  Co-plaintiff  in  a  suit 
to  secure  the  property.  That  case  has  certainly  a  very 
material  bearing  on  the  present,  both  because  it  seems 
to  establish  the  present  right  of  a  person  to  a  share  in 

a 
(a)  2  Pha.  634. 

VOL.   XV.  H 
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1851.        a  fund  given  to  a  class  to  be  ascertained  at  a  distant 
Greenwood  P^^^>  ^^^  which  that  person  can  only  share  in,  pro- 
V,  vided,  by  surviving  that  period,  he  formed  one  of  that 

Roberts,  class,  and  also  for  some  observations  of  Lord  Cottenham 
in  it,  to  which  I  shall  hereafter  refer.  It  is  to  be  ob- 
served, however,  that  in  decisions  with  regard  to  the 
persons  who  are  necessary  or  proper  parties  to  a  suit  in 
Chancery,  the  Court  has  properly  held  persons  to  be 
necessary  for  the  discussion  of  a  question,  although  it 
entertains  the  belief,  that  after  argument,  they  wiU  be 
found  to  have  no  interest  in  the  fund.  All  that  the 
Court  has  determined  in  Roberts  v.  Roberts ,  with  refer- 
ence to  the  question  here  to  be  determined,  is,  that 
Robert  Nicholson  might,  in  his  character  of  l^atee, 
have  maintained  a  suit  for  the  securing  this  fund  during 
the  life  of  Thomas  Nicholson;  and  that  case  neither 
altered  nor  qualified  the  rule  by  which  these  cases  must 
be  tried. 

The  rule  of  law  with  reference  to  gifts  of  this  de- 
scription r  take  to  be  this :  where  there  is  a  gift  to  a 
class  of  persons,  some  of  whom  are  incapable  of  taking, 
by  the  rule  against  perpetuities,  the  conseqtience  is, 
that  the  gift  fails  altogether. 

It  is  wholly  immaterial,  in  such  circumstances,  that 
persons  are  in  existence  who  may  be  within  the  period 
prescribed  by  law.  This  is  what  was  decided  in  Leake 
y,  Robinson  {a) 'y  and  this  principle  was  affirmed  in  Lord 
Dungannon  v.  Smith  (J),  and  was  expressly  referred  to  as 
the  settled  law  by  the  late  Vice-Chancellor  of  England^ 
in  the  case  of  Blagrove  v.  Hancock  (c).  In  the  last  case, 
the  testator  gave  all  his  real  estate  to  trustees,  in  trust 

to 

{a)  2  Mer,  363  (c)  16  Sim,  371. 

(6)  12  CI  and  Fin,  546. 
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to  apply  the  rents  for  the  maintenance  and  support  of       1851. 

his  wife   and  his  present  and  future  irrandchildren.    1^^^^  ' 
/     ,  .      ®  '    Greenwood 

during  the  life  of  his  wife^  and  immediately  after  her  de-  tj, 

cease,  in  trust  to  convey  and  surrender  the  property  unto  Roberts. 
and  to  the  use  of  all  his  present  and  future  grandchildren^ 
as  they  respectively  attained  the  age  of  twenty-five 
years.  The  Vice-Chancellor  held,  that  the  whole  trust 
to  convey  was  void  for  remoteness,  and  that  it  could 
not  be  sustained  in  favour  of  those  grandchildren  who 
were  alive  at  the  decease  of  the  testator. 

That  case,  which,  from  the  great  conveyancing  expe- 
rience and  knowledge  of  real  property  of  that  Judge, 
is  deserving  of  great  weight,  has,  I  think,  a  strong 
bearing  on  the  present.  The  only  distinction  between 
them  arises  from  the  direction  given  by  the  testator, 
that  the  capital  of  the  annuity  shall,  at  the  decease  of 
Thomas,  be  divided  into  as  many  shares  as  there  were 
children  of  him  then  surviving ;  but  this  circumstance 
does  not,  in  my  opinion,  alter  the  conclusion  to  which 
I  am  compelled  to  come. 

The  real  question  here,  in  my  opinion,  resolves  itself 
into  this:  does  Richard  Nicholson  take  as  one  of  a 
class,  or  does  he  take  in  a  separate  and  individual 
character  ?  If  the  gift  be  to  a  class,  then  I  think  that 
the  gift  over  to  the  second  class,  consisting  of  the  chil- 
dren ei  the  various  persons  constituting  the  first  class, 
must  fSftil  altogether,  if  any  of  this  second  class  are 
rendered  incapable  of  taking  by  rule  of  law.  Here  the 
gifk,  in  the  first  instance,  is  distinctly  to  a  class,  namely, 
"  to  such  of  the  children  of  his  brother  Thomas  as  may 
be  then  living;"  and  Richard  takes  a  life  interest  in  that 
bequest  solely  in  his  character  of  one  of  those  children. 
The  gift  over,  after  the  decease  of  these  children,  is  not 
confined  to  the  children  of  such  of  the  children  of  his 
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1851.       brother  as  should  be  alive  at  his  the  testator's  decease; 

J^"*"""""^    and  nothing:  points  to  Richard  more  than  to  any  other 
Greenwood  ^  ^  .  ^ 

t?.  of  the  children  of  Thomas  who  might  be  bom  after  the 

Roberts,  death  of  the  testator.  I  am  of  opinion,  that  I  must, 
upon  the  expression  used  .by  the  testator,  treat  the 
^'  children  of  him  or  her  so  dying"  as  another  class,  and 
that  I  cannot,  because  the  testator  has  directed  that  on 
the  death  of  Thomas  the  fund  is  to  be  equally  divided 
between  such  of  his  children  as  shall  be  then  alive, 
treat  the  bequest  as  if  it  had  been  a  separate  set 
of  bequests  to  each  of  such  children  as  eventually  con- 
stituted the  class :  and  therefore,  in  my  opinion,  he  has 
given  the  capital  of  this  annuity  to  a  class  to  be  ascer- 
tained at  a  future  period ;  and  after  the  deaths  of  each 
of  the  persons  constituting  that  class,  to  another  class, 
some  of  whom  are  prohibited  by  law  from  taking,  by 
reason  of  the  rule  against  perpetuities.  If  I  am  correct 
in  this  view  of  the  bequest,  the  rule  in  Leake  v.  Rolins 
must  apply,  and  the  whole  bequest  must  fisdl.  The 
expression  of  the  testator,  "  I  give  them  vested  interests 
therein,"  cannot  affect  the  question,  which  must  depend 
upon  the  limitations  themselves. 

The  case  of  Roberts  v.  Roberts  is  no  authority  to 
controvert  this  rule.  In  fact.  Lord  Cottenham  seems 
there  to  have  guarded  against  such  a  construction  being 
placed  on  his  decision;  for  he  observed  respecting  the 
widow,  that  she  is  no  part  of  a  class — that  she  had 
a  separate  and  individual  right  to  a  portion  of  her  hus- 
band's property  not  disposed  of.  In  one  construction 
of  the  will,  in  that  case,  the  widow  would  have  taken> 
if  the  event  had  happened,  whether  she  survived  that 
time  or  not ;  in  the  other  construction  of  the  will,  she 
would  take  the  portion  of  her  husband's  property  only 
in  case  she  survived  the  period  specified.  And  Lord 
Cottenham  expressly  rests  his  decision  upon  her  being 
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as  much  pointed  at  as  if  she  had  been  expressly  named        1851. 
in  the  will.     "  A  testator,"  he  observes,  "  need  not 
actually  name  the  individual  who  is  the  object  of  his  v. 

bounty,  provided  he  affords  the  means  by  which  the  Roberts. 
individual  may  be  ascertained.  It  is  therefore  quite 
immaterial  whether  the  wife  is  named  or  not.  She 
is  described,  and  that  is  enough."  Lord  Cottenhaniy 
therefore,  in  that  case,  appears  to  think,  that  the  widow 
took  not  as  one  of  a  class,  but  that  she  was  individually 
described  in  the  will.  I  repeat  also  the  observation  I 
have  abready  made,  that  the  only  matter  actually  decided 
in  that  case  was,  that  the  widow  had  an  interest  suffi- 
cient to  support  the  suit. 

In  the  case  of  Botigkton  v.  James  there  were  words  in 
the  will  which  might,  if  the  events  had  so  happened, 
have  compelled  the  Court  to  decide  a  case  similar  to 
the  present ;  but  the  Vice-Chancellor  expressly  omits 
to  state  any  opinion  on  that  question. 

Here  I  am  of  opinion,  that  Richard  Greenwood  is 
neither  mentioned  nor  individually  described  in  the  will, 
as  a  person  taking,  to  use  Lord  CottenhanCs  expression 
in  Boberts  v.  Roberts,  "  a  separate  and  individual  por- 
tion" of  the  annuity  bequeathed  to  Thomas,  but  that 
he  takes  it  as  one  of  a  class ;  and  that  his  children, 
intended  by  the  testator  to  take  after  his  decease,  are 
persons  forming  part  of  a  class,  some  of  whom  are 
precluded  from  taking ;  and,  consequently,  that  the  gift 
over  to  his  children,  after  his  decease,  is  void,  and  that 
the  capital  of  it  falls  into  the  residue.  I  am  of  opinion 
further,  that  ta  hold  otherwise  would  be  to  make  the 
first  steps  towards  the  imsettling  or  frittering  away  of  a 
great  and  leading  principle  in  the  law  of  this  coimtry, 
relating   to   real  property,  which   provides   that  the 

limits 
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limits  within  which  property  shall  be  tied  up  must 

^  be  confined  to  lives  in  being  and  twenty-one  years 

Greenwood  °  ^  ^ 

V,  afterwards. 

ROBEBTS. 


Abstract  of  Title. 

Declare  that  the  children  of  Richard  NichoUon  did  not,  nor 
did  any  or  either  of  them,  become  entitled,  upon  the  decease  of 
Richard  Nicholson^  to  the  prmoipal  monies,  &c.  producing  the 
annuity  to  which  Richard  Nicholson  was  entitled  for  life,  but 
that  it  fell  into,  and  became  part  of,  the  testator's  residuary 
personal  estates,  as  Reg,  Lib.  1851,  A,  folio  280. 


1852. 
Jan.  12. 

An  applica- 
tion to  the 
Master  of 
the  Rolls  to 
discharge  a 
Rolls*  order 
of  course, 
made  in  a 
cause  attach- 
ed to  another 
branch  of  the 
Court,  re- 
fused with 
costs. 


A 


COOPER  V.  KNOX. 


N  order  of  course  was  made  at  the  Rolls  in  a  cause 


*  attached  to  Sir  George  Tumer^s  Court. 
Mr.  Moore  now  moved  to  discharge  it. 
Mr.  Giffardy  contrd, 

T/te  Master  of  the  Rolls. 

The  practice  has  been  altered  by  the  twenty-sixth 
Order  of  the  2nd  of  November  1850  (a).  This  motion 
must  be  refused  with  costs. 


(a)  Ordines  Can,  438. 
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1851. 


COCKELL  ».  TAYLOR.  Dec.  16, 18, 

C'OLLETT  V.  PRESTON.  1J52. 

PRESTON  V.  COLLETT.  •^'"'-  ^^• 

'T^HE  facts  of  this  case  are  more  fully  stated  in  the  ^.  5.^  ijeing 

judgment  of  the  Comt,  but  the  foUo^ving  is  a  brief  desirous  of 
^1.  Toisinir  mo- 

outhne:-  „cy  to  enable 

him  to  pro- 
In  1848,  (Jolletty  in  right  of  his  wife,  was  engaged  in  secute  his 

prosecuting,  as  against  the  Crown  and  another  adverse  claim  to  a 
claimant,  a  right  to  one-fourth  of  a  considerable  fund  applied  to  a 
in  Court,  in  the  suit  of  Collett  v.  Matde,   He  was  desirous  solicitor  for 

of  raisinfi"  a  sum  of  money  to  enable  him  to  prosecute  7^*  purpose, 

/=*  •'  ^  ^  An  agree- 

his  claim,  and    for    that  purpose   applied  to  Ker,  a  ment  was  ex- 
solicitor,  who,  through  the  instrumentality  of  Connopy  ecuted,  by 

..  which  the 
applied  goUcitor 
agreed  to  lend  1,000/.,  and  ^.  B.  agreed  to  purchase  from  him  some  land  for  6,000/. 
(ten  times  its  value).  The  land  was  conveyed,  and  the  funds  in  Court  mortgaged 
hy  A.  B,  for  the  6,000/. ;  but  the  1,000/.  was  not  advanced  at  the  time.  The 
Ckrart,  on  the  ground  of  the  gross  inadequacy  of  value,  coupled  with  the  other 
circumstances  of  the  case,  set  aside  the  whole  transaction  with  costs. 

Inadequacy  of  value,  though  it  is  not  by  itself  a  suflBcient  ground  for  avoiding 
a  sale,  is  yet  of  great  weight  when  coupled  with  circmnstances  of  oppression. 

Tlie  Court  lodes  with  suspicion  at  the  evidence  of  value  derived  from  the 
mere  opinion  given  by  surveyors,  unsupported  by  any  other  circumstances. 

A  party  prosecuting  his  claim  to  a  fimd  in  Court,  and  to  which  he  was 
ultimately  found  entitled,  mortgaged  it  pendente  lite,  to  enable  him  to  carry  on 
his  claim.     Held«  not  void  for  champerty. 

A  purchaser  of  a  chose  in  action  takes  it  subject  to  all  equities ;  and,  therefore, 
where  A.  mortgaged  a  fund  in  Court  to  B.,  and  afterwards  joined  B,  in  a  sub- 
mortgage to  C,  and  it  was  decided  that  the  mortgage  to  C  was  fraudulent  and 
Toid — Held,  that  it  was  void  also  as  to  C,  and  that  neither  A's  concurrence 
in  the  &cst  or  second  mortgage  prevented  him  from  insisting  on  the  invalidity 
of  the  tranBaction  with  B.,  he  A.  not  being  cognisant  of  his  rights. 


DATES. 


1848,  Oct.  26.  Agreement. 

1848,  Dec.  13.  Conveyance 

1848,  Bee.  14.  Mortgage. 

1848,  Dec.  14.  Report. 

1848,  Dec.  15.  FincKs  undertaking. 


1849,  Feb.  10.  Sub-mortgage  to  Taylor, 
1849,  Mar.l,  Sub-mortgage  to  CockclL 
1849,  Mar.  10.    Last   Instalment  of 
1,000/.  paid. 
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applied  to  Finch,  another  solicitor.  Finch^  it  appeared, 
was  possessed  of  some  building  ground  near  Hammer- 
smith Bridge^  which  was  vested  in  Preston  for  him. 
On  the  25th  of  October  1848,  an  agreement  was 
executed  between  Finch  (acting  nominally  as  the  agent 
of  Preston)  of  the  one  part,  and  ChUett  of  the  other ; 
whereby  Finch  agreed  to  lend  CoUett  1,000/.,  and  Collett 
agreed  to  purchase  a  bit  of  the  land  for  6,000/.,  to  be 
paid  when  the  funds  in  the  suit  should  be  recovered ; 
and  CoUett  agreed  to  execute  a  mortgage  of  the  fiinds 
for  the  6,000/.  It  appeared  that  6,000/.  was  ten  times 
the  value  of  the  land. 


On  the  18th  of  December  1848,  the  land  was  con- 
veyed, in  consideration  of  6,000/.  alleged  to  be*  paid ; 
and  on  the  next  day  (14th  of  December)  CoUett  executed 
a  mortgage  of  the  one-fourth  of  the  ftmd  in  Court,  to 
secure  the  6,000/.  to  Preston, 

On  the  next  day  (15th  of  December  1848)  Finch 
signed  and  delivered  to  CoUett  the  following  memo- 
randimi,  addressed  to  him: — ^^ London,  15th  Dec.  1848. 
Sir, — ^In  consideration  of  your  having  this  day  completed 
your  purchase  of  the  land  at  Barnes  for  6,000/.,  as 
proposed  under  our  agreement  dated  the  25th  day  of 
October  1848, 1  hereby  undertake  to  ciarry  out  the  other 
part  of  the  said  agreement  entered  into  by  me,  on  the 
part  of  Henry  John  Preston,  Esq.,  and  to  pay  you  the 
sum  of  1,000/.  out  of  the  first  monies  received  by  me  or 
the  said  Mr.  Preston,  by  the  proposed  sale  or  mortgage ; 
and,  in  the  event  of  no  sale  or  mortgage  taking  place, 
in  consideration  of  the  terms  of  the  said  agreement,  I 
hereby  imdertake  to  lend  you  the  sxmi  of  1,000/,  on  or 
before  the  1st  day  of  June  1849,  to  be  secured  to  me, 
or  the  said  Mr.  Preston,  as  in  the  said  agreement  is 
mentioned." 

No 
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No  money  passed  at  the  time  of  tlie  transaction: 
1/.  was  paid  by  Finch  to  CoUeU  on  the  12th  of  De- 
cember 1848,  10/.  on  the  gist  of  December  1848,  and 
12/.  on  the  6th  of  January  1849,  for  which  CoUeU 
gave  Finch  his  I.  O.  U. 

By  indenture  of  the  Ist  of  March  1849,  to  which 
CoUeU,  Finch,  and  Preston  were  parties,  reciting  the 
mortgage  of  the  14th  of  December  1848,  Preston,  tvith 
the  consent  of  CoUett,  transferred  the  one-fourth  of  the 
fimd,  U^ther  with  the  indenture  of  the  14th  of  De- 
cember 1848,  to  Cockett,  subject  to  redemption  on  pay- 
ment of  2,700/. 

On  the  10th  of  February  1849,  Preston  and  Finch 
mortgaged  the  funds  comprised  in  the  mortgage  of 
the  14th  of  December  1848  to  Taylor,  to  secure  500/. 

It  was  not  until  Fifich  obtained  the  means  through 
the  sub-mortgages  that  he  paid  Collett  the  1,000/.  agreed 
to  be  lent  on  mortgage,  and  142/.,  the  last  of  these  instal- 
ments, was  paid  on  the  10th  of  March  1849. 

By  the  first  suit  of  CockeU  v.  Taylor,  the  Plaintiff 
sought  to  enforce  his  security.  By  the  second,  of 
CoUeU  V.  Preston,  Collett  prayed  a  declaration  that  the 
agreement,  conveyance,  and  the  original  mortgage  were 
fraudulent  and  void,  and  that  the  sub-mortgages  were 
also  void.  The  third  suit  was  instituted  by  Preston  to 
enforce  the  seciirity  of  the  14th  of  Dec,  1848  for  1,000/. 

Mr.  SoupeU  and  Mr.  Tripp,  for  CockeU. 

Bfr.  WiOcock,  Mr.  Daniel,  and  Mr.  Terrell,  for  Collett 

Bfr.  Walpole  and  Mr.  Martindale,  for  Harrison. 

Mr.  Hoyd,  for  Taylor. 

Mr.  R.  Palmer  and  Mr.  Headlam,  for  Finch  and 


Mr. 


1851. 


Mr.  Cfro've,  for  Preston. 
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Mr.  Faoks^  Mr.  Hallett,  and  Mr.  Smythey  for  other 
parties. 

Mr.  WUlcocky  in  reply. 

The  authorities  relied  on  were  as  follows : — 

As  to  Champerty,  Comyn^8  Dig.  Maintenance^  A.  2 ; 
Wood  V.  Dovmes  (a) ;  Prosser  v.  Edmonds  (b) ;  Hunter 
V.  Daniel  (c);  Slachan  v.  Brander{d). 

As  to  a  purchaser  of  a  chose  in  action  taking  subject 
to  all  equities  affecting  it :  Matthews  v.  Wahoyn  {e) ; 
Hamelv.  Stokes  (f) ;  Daubery  v.  Cockbum (y) ;  Priddy 
V.  Rose(h);  Ord  v.  White  (i);  Jennings  v.  Bond(k), 

As  to  a  party  losing  his  right  by  countenancing  a 
■  wrongful  title  in  another :  Hem  v.  NichoUs  (l) ;  Oreggs 
V.  Wells  (m);  Oovett  v.  Richmond  (n) ;  Mangles  v. 
Dixon  (o)  ;  Roddy  v.  Williams  (p) ;  and  being  bound 
by  the  conformation,  Hohhs  v.  Norton  {q)'.  Earl  of 
Chesterfield  v.  Jangsen  (r).  As  to  constructive  notice 
of  a  fraud :  Kennedy  v.  Oreen  (s) ;  Jones  v.  Smith  (t). 
As  to  setting  aside  a  transaction  for  mere  inadequacy 
of  consideration:  Owynne  v.  Keaton(u);  Low  v. 
Barchard{x).  The  case  of  Attwood  v.  Small  (y)  was 
also  cited  to  show  the  impropriety  of  making  Connop, 
Ker,  and  James  Cockdly  who  were  mere  witnesses, 
parties  to  the  suit. 


The  Master  of  the  Rolls 

(a)  18  Ves,  120, 

(6)  XY.^C.  Ex.  14,  81. 

(c)  4  Hare,  420. 

[d)  1  Eden,  303. 
(c)  4  Tea.  118,  126. 
(/)  4  Pncc,  161. 
(<5f)  1  Mer.  626,  638. 
(A)  3  Mer.  104. 

(f)  3  5ear.  357. 
{k)  Jones  ^  L.  720. 
{I)  1  iSa/^W,  289. 
(m)  10  ^<fo/.  (J-  ^Z/.  90. 


reserved  his  judgment. 

The 
(«)  7  Sim.  1. 
(o)  1  BaU  8f  Tw.  542 ;  and 

1  Mac.  ^  Q.  437. 
{p)  3  /on6«  4-  Xa^  1. 
Iq)  1  Fmt.  136. 
(r)  1  ^/tt.  339. 
(«)  3  Myl.  4-  JT.  699. 
(0  1  PAf//i/w,  244. 
(tt)  1  Bro.  a  a  8. 
(x)  8  Ftf«.  133. 
(y)  6  CI.  4-  ^11. 
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The  Mabtek  of  the  Bolus. 

These  are  tliree  separate  and  distinct  suits,  by 
different  Plaintifb  seeking  separate  and  independent 
relief,  yet  they  all  arise  out  of  the  same  transaction;  and 
the  relief  to  be  afforded,  or  the  decree  to  be  made  in 
each  must,  in  a  great  measure,  depend  upon  the  validity 
of  a  certain  deed  of  mortgage,  which  is  impugned  in 
the  suit  of  CkMett  v.  Preston.  As  the  burthen  of  proof 
lies  upon  the  person  contesting  that  validity,  and  as, 
unless  the  Plaintiff  OoUett  can  succeed  in  proving  that 
mortgage  deed  to  be  invalid,  the  parties  claiming  relief 
in  respect  of  it  are  entitled,  as  a  necessary  consequence, 
to  the  relief  they  ask,  it  will  be  convenient,  in  the  first 
place,  to  express  the  opinion  I  have  formed  in  the  case 
of  Cottett  V.  Preston. 


1862. 


Jan,  12. 


In  that  suit,  the  Plaintiff  seek  to  set  aside  a  trans- 
action for  the  sale  of  land  at  Hammersmith,  in  the 
course  of  which,  and  as  a  consideration  for  such  sale, 
a  mortgage  deed  was  executed  by  the  Plaintifft  to  the 
Defendant  Finch,  by  which  6,000/.  was  charged  upon 
the  share,  to  which  the  Plaintiff  claimed  to  be  entitled 
in  afund  in  Court,  in  the  suit  of  Cottett  v.  Matde,  If  the 
Plaintiff  should  succeed  to  this  extent,  he  then,  in  the 
second  place,  seeks  to  have  two  mortgages,  one  to  the 
Defendant  E.  W.  CockeU,  and  another  to  the  Defendant 
George  Taylor,  declared  to  be  void,  on  the  groimd  that 
these  mortgages  were  purchases  of  a  chose  in  action, 
and  that  being  such,  it  must  be  taken  by  the  persons 
who  bought  it,  subject  to  the  equities  which  attached 
to  it. 

The  first  and  main  question  is,  whether  the  trans- 
action which  constituted  the  original  mortgage  ib  fair 
and  valid,  because  if  that  cannot  be  impugned,  all  the 
nibsequent  deaUngs,  with  the  interest  so  created,  are 

valid 
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valid  and  effectual.  If^  however^  the  original  mortgage 
be  set  aside^  it  still  will  remain  a  question  to  be  decided, 
whether  the  sub-mortgages  of  that  interest,  to  persons 
ignorant  of  and  nowise  implicated  in  the  original 
transaction,  can  be  touched.  The  original  mortgage 
was  given  by  CoUett  to  Finch  as  the  consideration  for 
the  purchase  of  a  plot  of  land  near  Hammersmith  Bridge y 
belonging  at  that  time  to  Finchy  and  which  he  had 
purchased  as  part  of  a  larger  portion  from  the  West 
Middlesex  Water  Works  Company  two  years  before. 
The  Plaintiff  CoUett  alleges,  that  this  mortgage  deed 
was  obtained  from  him  imder  such  circumstances  and 
by  such  means  that  this  Court  will  declare  it  to  be  void, 
and  order  it  to  be  cancelled,  and  this  is  the  issue  he 
undertakes  to  prove.  The  position  of  CoUett  at  this  time 
was  this : — ^He  was  in  a  humble  rank  of  life :  he  had 
formerly,  it  appears,  been  in  the  employ  of  Mr.  Oubitt 
as  a  bricklayer;  he  afterwards  kept  a  greengrocer's 
shop,  and  is  described  last  as  being  out  of  employment. 
His  wife,  the  other  Plaintiff,  was  distantly  related  to  a 
gentleman  of  considerable  property,  who  had  died  in- 
testate, and  to  whose  estate  the  Crown  had  taken  out 
administration.  CoUett  had  instituted  a  suit  in  this 
Court,  claiming  a  fourth  portion  of  the  estate  of  the  intes- 
tate. As  might  have  been  anticipated,  his  resources  for 
carrying  on  the  suit  were  none,  except  such  assistance 
as  might  be  derived  from  persons  who  were  convinced 
of  the  correctness  and  ultimate  success  of  his  claim; 
and  accordingly  he,  together  with  the  other  claimants, 
early  created  a  chai^  on  the  gross  frmd  hoped  to  be 
recovered,  for  the  purpose  of  paying  the  expenses  of  the 
suit.  This  want  of  frmds  was  possibly  the  consequence 
of  the  change  of  solicitors,  which  occurred  twice  in  the 
conduct  of  the  cause ;  it  being  evident  that  a  solicitor, 
whom  the  law  does  not  permit  to  take  security  for  costs 
hereafter  to  be  incurred,  cannot  be  expected  to  make  large 
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advances  for  an  indefinite  time^  on  the  strength  of  his        185S. 
client  being  likely^  or  even  sure,  to  succeed  ultimately. 

In  1848,  previously  to  and  at  the  time  of  the  trans- 
action in  question,  Mr.  Leete  was  the  Plaintiff's 
solicitor  in  the  cause  of  Cottett  v.  Maule  ;  and  the  con- 
test in  that  suit  before  the  Master  was  so  far  concluded, 
that  the  Master,  although  he  had  not  made  his  report, 
had  expressed  his  opinion,  that  the  Plaintiff  had  made 
out  his  case ;  but  the  Master's  finding  might,  and  probably 
would,  be  contested  both  by  the  Crown  and  by  an  ad- 
verse claimant  of  the  name  of  Susannah  BrassingUm. 

The  opposition  of  the  Crown  might  be  disposed  of,  if 
the  Court  should  express  its  concurrence  with  the 
opinion  found  by  the  Master,  and  the  opposition  of  the 
adverse  claimant  might  probably  be  bought  off;  but  if 
not,  great  additional  expense  would  necessarily  have  to 
be  inciured  in  the  trial  of  issues.  That  this  was  the 
state  in  which  the  parties  themselves  conceived  matters 
to  stand,  is  established  by  the  proof  that  an  opinion  tQ 
this  effect  on  the  case  of  the  Plaintiff  was  given  by  his 
Counsel.  It  was  evident,  in  this  state  of  things,  that 
money  was  essential  for  the  purpose  of  prosecuting  the 
Plaintiff's  case,  and  that,  except  his  right  to  a  portion  of 
the  fund  in  Court,  he  had  no  security  or  means  of  ob- 
taining any  advance  of  money.  The  rule  of  law  I  have 
abready  referred  to  made  it  impossible  for  Mr.  Leete 
himself  to  advance  the  funds  required ;  and  accordingly, 
Mr.  CoUett  applied  to  Mr.  Ker^  a  solicitor  of  this  Court, 
with  whom  he  had  formerly  had  dealings,  to  advance 
or  procure  for  him  the  money  required.  Whether 
this  was  done  with  or  without  the  knowledge  of 
Mr.  Leete  does  not  appear,  nor  is  it  in  my  opinion  very 
material.  Ker^  through  the  instnunentality  of  Cannop, 
applied  to  Finch  for  this  purpose ;  Finch  was  then,  and 
is  now,  a  solicitor  of  this  Court,  and  he  was  the  real 
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owner  of  eighteen  acres  of  land  on  tlie  south  side  of 
Hammersmith  Bridge y  which  he  had  purchased  from  the 
West  Middlesex  Water  Works  Company,  in  the  year 
1846,  for  the  sum  of  6,000/.,  although  the  conveyance  had 
been  taken  in  the  name  of  PrestoUy  who  was  the  nomi- 
nal owner  of  it,  and  a  trustee  for  Finch  in  this  matter. 

Before  any  arrangement  was  come  to.  Finch  took  the 
precaution  of  ascertaining  from  the  Counsel  of  CoUetty 
in  the  suit  of  CoUeU  v.  Matdey  the  probability  CoUett 
had  of  succeeding  in  that  suit.  I  may  here  observe,  in 
answer  to  an  observation  of  Counsel,  that  I  see  no  im- 
propriety in  his  taking  that  course,  if  the  transaction 
was  a  simple  loan  of  money  on  the  security  of  the  share 
of  CoUett  in  the  frind  in  Court.  It  was  a  prudent  and 
a  proper  course  to  ascertain  that  such  a  fund  existed, 
and  that  CoUett  had,  and  probably  would  speedily 
establish,  a  right  to  it.  The  answer  he  obtained  from 
the  Plaintiff's  Counsel  was  conclusive  as  to  the  ultimate 
success  of  CoUetty  but  doubtful  as  to  the  amount  of 
expense  which  might  be  required  for  that  purpose, 
which  expense  would  depend  on  the  extent  of  the  re- 
sistance which  might  be  offered  by  the  Crown  and  by 
the  adverse  claimant  Susannah  Brassington. 

Having  obtained  this  opinion,  the  position  of  the 
parties  was  this :  both  the  Plaintiff  and  LeetCy  his  soli- 
citor in  the  cause  on  one  side,  and  FiTich  on  the 
other,  knew  that  an  advance  of  money  was  essential  to 
enable  CoUett  to  succeed  in  establishing  his  right ;  they 
also  knew  that  CoUett  had  applied  for,  and  was  in  every 
way  endeavouring  to  raSse  money  for  this  purpose,  and 
that  he  had  no  security  to  give  except  his  share  of  the 
fund,  his  right  to  which  was  to  be  established  by  means 
of  this  very  advance  of  money.  This  was  the  state  of 
the  case  when  the  agreement  of  the  26th  of  October  1848 
was  entered  into  between  Finchy  nominally  as  the  agent 
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of  Preston,  on  the  one  part,  and  the  Plaintiff  on  his  own 
account  on  the  other  part 

I  may  here  observe,  that  it  does  not,  in  my  opinion, 
appear  to  be  very  material  that  linch  did  not  com- 
municate to  GoUett  the  fact  that  Preston  was  not 
the  party  really  contracting,  but  that  he.  Finch,  was 
himself  the  contracting  party,  which  was  imdoubtedly 
the  case.  It  is,  however,  of  great  importance,  bearing 
in  mind  the  state  and  condition  of  the  Plaintiff,  and 
his  wants  at  this  time,  to  examine  the  nature  and 
effect  of  the  agreement  itself.  This  docimient  bears 
date  the  25th  of  October  1848,  and  is  to  this  effect : 
After  reciting  that  CoUett  was  desirous  of  raising 
1,000/.  for  his  immediate  use,  to  be  seciired  upon  the 
under-mentioned  funds,  and  was  also  desirous  of  pur- 
chasing from  Preston  the  after-mentioned  piece  of 
ground,  Preston  agreed  to  lend  or  procure  to  be  lent  to 
CkUett  1,000/.  at  interest  at  5/.  per  cent.,  to  be  secured 
upon  a  certain  sion  of  1,884/.  6*.  4rf.,  secured  to  CoUett 
by  other  claimants  out  of  shares  in  the  funds  in 
the  suit  of  CoUett  v.  MatUe  ;  and  Preston  also  agreed 
to  sell,  and  CoUett  to  piirchase,  all  that  piece  of  ground 
[describing  it]  at  the  price  of  6,000/.,  to  be  payable  and 
paid  when  and  so  soon  as  the  one-fourth  share  of  Col- 
lett,  of  and  in  the  fimds  in  the  suit  of  CoUett  v.  Maule, 
should  be  receivable  by  him ;  and  CoUett  agreed,  that  he 
and  all  necessary  parties  should  execute  a  mortgage 
of  the  one-fourth  share  of  the  fimds  in  the  said  suit,  for 
securing  the  payment  of  the  sum  of  6,000/.  to  Preston, 
upon  Preston  executing  to  him  a  proper  conveyance  of 
the  said  piece  of  groimd.  Then  followed  a  provision  as 
to  interest,  and  as  to  the  houses  to  be  built  on  the 
ground,  &c.  &c. 

The  form  and  recitals  in  this  document  seem  to  me 
to  point  to  the  raising  of  money  as  a  primary  and 
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leading  object ;  and  my  opinion^  derived  from  the  cir- 
cmnstances  I  have  already  referred  to,  and  those  to 
which  I  am  about  shortly  to  refer  is,  that  in  this  affidr 
the  Plaintiff  was  simply  desirous  of  raising  money  to 
prosecute  successfully  the  suit  of  CoUett  v.  Maule,  He 
had  no  funds  at  his  disposition  to  buy  land,  or  to  enter 
on  any  building  speculation,  and  he  was  much  pressed 
for  money  to  establish  his  rights  in  the  suit  of  CoUett 
V.  Maule. 


Whatever  might  have  been  his  disposition  to  indulge 
in  projects  of  that  description,  to  do  so  before  he  had 
realised  the  funds  in  that  suit  would  have  been  folly 
little  below  insanity.  That  he  did  entertain  any  such 
disposition,  or  that  he  either  desired  or  took  any  active 
steps  to  purchase  land,  and  enter  on  a  building  specu- 
lation, is  not,  in  my  opinion,  supported  by  any  evidence 
in  this  cause ;  on  the  contrary,  all  the  evidence  before 
me,  and  the  construction  and  form  of  the  agreement 
itself,  confirm  the  view  of  the  case  I  have  already 
stated,  and  leave  no  doubt  on  my  mind  that  the  real 
object  of  the  agreement  of  the  25th  of  October  1848,  so 
far  as  the  Plaintiff  was  concerned,  was  not  to  buy  land, 
but  to  obtain  an  advance  of  money  to  carry  on  the  suit 
of  CoUett  V.  MatUe  ;  or,  in  other  words,  that  the  trans- 
action was  one  of  loan,  in  which  the  purchase  of  the 
land  was  not  the  primary  object  on  the  part  of  the 
Plaintiff,  but  was  made  by  Finch  a  condition  for 
advancing  the  money  required. 

In  regarding  this  transaction,  therefore,  I  do  not  look 
upon  it  as  a  simple  case  of  purchase  and  sale  of  land 
between  two  persons,  one  willing  to  sell  and  another 
desirous  to  buy;  but  as  a  transaction  in  which  one 
party  is  desirous  to  borrow  and  the  other  consents  to 
lend,  provided  the  borrower  will  consent  also  to  become 
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the  purchaser  of  a  particular  parcel  of  land^ — as  a  trans- 
action involving,  in  my  opinion,  elements  for  considera- 
tion distinct  from  those  which  would  enter  into  a  simple 
case  of  the  purchase  and  sale  of  land. 


185^. 

COCKELL 
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Taylor. 


On  the  13th  of  December  1848,  the  conveyance  of 
the  land  was  executed,  and  on  the  following  day,  the 
14th  of  December  1848,  the  mortgage  was  executed  on 
the  frmd  iq  Court.  Why  the  final  completion  of  the 
transaction  was  deferred  till  this  time  (seven  weeks  after 
the  date  of  the  contract)  does  not  distinctly  appear. 
It  is  suggested,  that  the  reason  for  the  delay  was, 
the  delay-which  occurred  in  the  Master's  Office,  whose 
report,  in  Collett  v.  Maule,  in  favour  of  the  Plain- 
tiff was  not  signed  tiU  the  14th  of  December  1848. 
No  money  passed  at  the  time  of  the  transaction :  11. 
had  been  paid  by  Finch  to  Collett ,  on  the  12th  of 
December  1848 ;  10/.  on  the  gist  of  December  1848, 
and  121.  on  the  6th  of  Jantiary  1849,  for  which  the 
Plaintiff  gave  Finch  his  I.  O.  U.  This  appears  from  a 
document  in  the  handwriting  of  the  Plaintiff,  given  in 
evidence  on  the  part  of  the  Defendants.  Finch  appears 
not  only  to  have  paid  CoUett  no  money  at  or  before  the 
time  of  the  execution  of  the  deeds,  but,  so  far  as  can  be 
gathered  from  the  facts  of  this  case,  he  does  not  appear 
to  have  had  the  means  of  doing  so;  for,  with  the 
exception  of  these  three  sums,  amounting  to  23/.,  it  was 
not  till  he  obtained  money  from  Taylor  and  Cockell,  on 
the  security  of  the  Plaintiff's  mortgage,  that  he  paid  him 
the  ftirther  instalments,  making  up  the  siun  of  1,000/. 
The  last  of  these  instalments  was  paid  on  the  10th  of 
March  1849. 

The  land  itself,  the  condition  and  consideration  for 
making  this  loan,  was  sold  for  a  price  greatly  exceeding 
its  real  value. 
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1852.  The  evidence  on  this  subject  is  all  on  the  part  of  the 

r^l^r "     Plaintiff;  and  although  the  Defendant  Finch  must  have 

vaiCIlELL 

r.     .      been  advised  that  it  was  a  most  material  part  of  the 
Taylor.      ^g^g^  j^g  j^g^g  j^q^  g^^^  \^^  j^^y  evidence  on  the  subject. 

The  evidence  on  the  part  of  the  Plaintiff  puts  the  real 

value  of  the  property  sold  at  about  one  tenth  part  of  the 

price  contracted  to  be  paid.     It  is  true,  that  the  Court 

looks  with  some  suspicion  at  the  evidence  of  value  derived 

from  the  mere  opinion  given  by  surveyors,  unsupported 

by  any  other  circumstance ;  but  in  this  case  that  evidence 

is  not  without  such  corroboration.     In  the  first  place, 

the   Plaintiff's  witnesses,  three  in  number,  give   the 

groimds  on  which  they  proceeded,  and  agree  tolerably 

closely  in  the  result ;  in  the  next  place,  the  result  of 

their  valuation  agrees  very  well  with  the  price  given  by 

Finch  for  the  property,  or,  if  it  vary  therefrom,  it  does 

so  only,  in  the  mode  most  favorable  to  the  Defendant, 

by  putting  too  high  a  value  on  the  property  sold.     Two 

years  before  the  transaction  in  question.  Finch  had  given 

5,000/.  for  eighteen  acres,  sold  by  the  West  Middlesex 

Water  Works'  Company ;  there  is  no  evidence  given, 

or  circumstances  su^ested,  to  show  that  the  land  had 

either  been  sold  by  the  company  at  an  imder-value,  or 

that  it  had  become  enhanced  in  value  in  1848.     If  each 

acre  of  land  were  of  equal  value,  the  fair  price  per  acre 

would  be  about  278/. ;  and  if  one  and  a  quarter  of  an  acre 

be  the  extent  of  the  property  sold,  the  value  would  be  347/. 

There  is  some  evidence  that  this  portion  of  the  land,  by 

reason  of  its  having  a  river  frontage,  was  more  valuable 

than  the  rest;  and  accordingly,  the  surveyors  on  the 

part  of  the  Plaintiff  estimate  the  value  at  sums  varying 

from  600/.  to  700/.      Taking  all  these  circumstances 

into  consideration,  this  does  not  appear  to  me  to  be  an 

under-estimate  of  the  value  of  the  one  and  a  quarter 

acre  sold  to  the  Plaintiff;  and  if  this  be  so,  as  I  have 

already  stated,  the  price  given  for  the   property  was 

little  less  than  ten  times  its  real  value. 

Now, 
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Now,  coupling  this  inadequacy  of  price  with  the 
other  circumstances  of  the  case,  the  question  I  have  to 
determine  is,  whether  this  is  a  transaction  which  this 
Court  can  allow  to  stand.  It  is  not  my  intention  to  lay 
down,  that  any  inadequacy  of  price,  imaccompanied  by 
other  circumstances,  will  avoid  a  contract,  unless,  per- 
haps, it  be  similar  to  that  referred  to  by  Lord  Hardwicke 
as  having  occurred  in  the  case  of  Jones  v.  Smith  (a)^ 
where  a  man,  supposing  that  he  was  buying  a  horse 
for .  a  few  barleycorns,  had,  in  reality,  contracted  to 
give  500  quarters  of  barley  for  a  horse  worth  8/.  It  is, 
in  fact,  evidence  of  firaud,  but,  standing  alone,  by  no 
means  conclusive  evidence;  and  if  a  purchaser  with 
his  eyes  open,  without  concealment  or  deception  on  the 
part  of  the  seller^  choose  to  give  ten  times  the  value  of 
a  property,  it  is  far  from  my  intention  to  say  anything 
that  can  lead  to  the  supposition  that  this  transaction 
can  be  impugned.  That,  however,  is  not  the  case  here. 
The  purchase  here  is  the  condition  for  the  loan.  The 
Plaintiff  had  neither  the  means,  nor,  as  far  as  any  proof 
goes,  the  inclination  either  to  buy  land  or  to  embark  in 
any  building  speculation.  What  he  wanted  was  money, 
for  the  purpose  of  prosecuting  the  suit  of  CoUett  v.  Maule, 
He  was  in  hiunble  circimtistances,  without  the  power  of 
obtaining  money,  except  so  far  as  his  claim  to  the  one- 
fourth  of  thefimd  in  Court  enabled  him  to  give  security, 
and  this  is  a  very  immarketable  security ;  and  though  no 
imputation  can  be  cast  on  his  capacity,  yet  the  document 
proved  to  be  in  his  handwriting  bears  marks  of  his 
being  an  illiterate  person.  Coupled  with  such  circum- 
stances, the  evidence  of  over-price  is  of  great  weight,  and 
if  the  case  had  stood  here,  I  should  have  been  of  opinion 
that  this  transaction  was  one  which  coidd  not  stand. 

But 

(a)  1  Levtn*,  111,  and  1  Kebkf  569;   and   Thorriborough  v. 
WhUacre,  6  Mod.  305,  and  2  Raymond,  1164. 
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But  there  are  additional  circumstances  which  confirm 
my  view  of  the  case.  In  the  first  place,  Mr.  Leete  was 
the  Solicitor  of  CoUett,  in  the  cause  of  CoUett  v.  Maule. 
He  knew  that  Collett  was  endeavouring  to  raise  money 
to  prosecute  the  cause.  Finch  had  communicated  with 
him  on  the  subject,  and  writes  two  letters  to  him,  one 
on  the  26th  of  October  1848,  and  another  on  the  3rd 
of  November  following,  and  in  neither  does  Finch  hint 
a  word  about  the  purchase  of  the  land;  nor  does  it 
appear  at  any  time  that  any  person  other  than  Ker  was 
ctonsulted  on  the  part  of  the  Plaintiff  in  the  transaction, 
and  the  real  nature  of  it  appears  to  me  to  have  been 
kept  back  and  concealed  from  Mr.  Leete.  I  say  nothing 
about  the  form  of  the  conveyance,  or  the  circumstance 
that  the  documents  were  executed  by  Prestony  who  was 
a  mere  agent  for  Finch  in  the  matter ;  I  see  nothing,  in 
that  part  of  the  transaction,  that  would  have  induced  me 
to  come  to  my  present  conclusion;  neither  do  the  observa- 
tions made  by  Counsel  on  the  delivery  and  examination 
of  the  abstract  of  title  weigh  with  me.  But  on  the  other 
facts  on  which  I  have  commented,  I  am  of  opinion,  that 
this  was  a  transaction  in  which  advantage  was  taken  of 
the  necessities  of  the  Plaintiff,  and  that  so  far  as  regards 
the  ease  subsisting  between  the  Plaintiff  and  the 
Defendant  Finch,  it  is  wholly  void,  and  must  be  set 
aside,  except  so  far  as  money  may  have  been  actually 
advanced  to  the  Plaintiff  by  Finch,  upon  the  security  of 
the  indenture  of  mortgage  of  December  1848. 


During  the  argiunent,  I  stopped  the  Defendant's 
Counsel  on  the  question  of  the  objection  raised  to  this 
transaction,  on  the  ground  of  champerty.  In  my  opinion, 
little  need  be  said  on  this  subject.  If  this  were  the 
case  of  the  sale  of  a  right  to  sue, — as  for  instance,  if  the 
Plaintiff  CoUett  had,  before  the  institution  of  the  suit  of 
Collett  V.  Preston,  sold  any  right  he  might  have  to  set 
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afdde  the  deed  of  December  1848, — it  might  have  been 
affected  by  the  rule  of  law  which  relates  to  champerty ; 
but  this  deed  is  the  sale  by  a  person  of  his  interest  in 
a  fiind  in  Court.  The  distinction  between  those  cases 
is  well  pointed  out  by  Lord  Ahinger,  in  Prosser  v. 
Edmonds  {a).  The  right  of  selling  or  mortgaging 
interests  such  as  that  which  was  mortgaged  by  the 
deed  of  December  1848,  has  been  recognised  and  esta- 
blished in  numerous  cases,  amongst  which  I  think  it 
necessary  only  to  refer  to  the  observations  of  Lord  Eld<m, 
in  the  case  of  Wood  v.  Oriffiih  (i).  If  there  had  been 
nothing  in  this  case  but  the  question  of  champerty,  I 
should  not  have  felt  any  difficulty  in  supporting  the 
deed  of  the  13th  of  December  1848. 

Having  decided  that  this  indenture  is  void  as  be- 
tween these  persons,  it  becomes  necessary  to  consider 
whether  the  sub-mortgages  must  fall  with  the  original 
mortgage,  or  whether  they  can  be  supported  on  separate 
grounds.  The  validity  or  invalidity  of  the  sub-mort-- 
gages  must  be  considered  separately,  as  to  some  extent 
they  rest  on  different  and  distinct  facts.  They,  or  at 
least  all  that  remain  now  to  be  adjudicated  upon,  are 
two  in  number,  viz.,  the  mortgage  to  E.  W.  Cockell  and 
that  to  George  Taylor ,  all  the  others  which  existed  at 
the  conmiencement  of  the  suit  having  since  been  settled 
during  its  prosecution. 

I  will  first  consider  the  case  of  George  Taylor y  princi- 
pally because  it  is  not  embarrassed  by  any  complication 
of  circumstances,  but  rests  on  legal  principles  deducible 
from  a  few  plain  facts. 

On  the  10th  of  February  1849,  George  Taylor 
advanced  a  sum  of  500/.  to  Finch  and  Preston,  on  the 
security   of   the  mortgage  indenture  of  the   14th   of 

December 
(a)  \  Y.  ^  C.  Exch.  496.  (6)  1  Swanston,  43. 
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December  1848,  which  was  deposited  with  him  as  a 
security;  and  of  this  600/.,  300/.  was  afterwards  ad- 
vanced by  Finch  to  CoUett,  and  it  formed  one  of  the 
instalments  of  the  1,000/.  paid  to  him.  Taylor  was 
not  in  the  slightest  degree  cognisant  of  any  fraud 
or  irregularity  having  been  practised  towards  CoUett, 
He  had  no  notice  of  anything  doubtful  or  questionable 
in  the  transaction  creating  the  mortgage ;  and  it  is  not 
pretended,  that  he  either  knew  or  was  set  upon  inquir- 
ing, whether  that  transaction  was  a  good  or  a  bad  one ; 
and  he  therefore  contends,  that  he  is  entitled  to  hold  the 
original  mortgage  security  as  valid  and  eflTectual,  for  the 
sums  advanced  by  him  to  Finch  on  the  security  of  that 
deed.  On  the  other  hand,  it  is  contended,  that  admitting 
the  facts  as  above  stated  to  be  correct,  still  the  rule 
of  equity  is,  that  a  man  who  purchases  a  chose  in  action 
does  so  subject  to  all  the  equities  which  attach  to  it,  and 
that,  consequently,  he  bought  Finch's  interest  in  the  share 
of  the  Plaintiff,  in  the  fund  in  Collett  v.  Maule,  subject  to 
the  possibility  of  its  being  proved  thereafter,  either  that 
another  person  had  a  better  title  to  it  than  Finch,  or 
that  Finches  security  on  it  was  itself  worth  nothing. 


The  rule  relative  to  the  equities  which  attach  on  a 
chose  in  action  has  been  discussed  and  established  in 
many  cases.  It  has  not  been  disputed,  nor  can  it  be 
doubted,  that  the  purchaser  of  a  chose  in  action  does  not 
stand  in  the  situation  of  a  purchaser  of  real  estate  for 
valuable  consideration  without  notice  of  any  prior  title, 
but  that  the  purchaser  of  a  chosd  in  action  takes  the  thing 
bought  subject  to  all  the  prior  claims  upon  it.  If, 
therefore,  the  share  of  the  Plaintiff  Collett  in  the  fund 
in  Court  had  been  charged  with  a  sum  to  another 
person  unknown  to  Taylor ,  Taylor  would  have  taken 
this  interest  in  the  fund  subject  to  that  charge.  The 
question  here  raised  arises  from  the  circumstance,  that 
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the  prior  equity  is  an  equity  in  the  assignor  of  the  chose 
in  action  to  dispute  and  set  aside  that  assignment  on 
the  ground  of  fraud ;  and  it  is  suggested,  that  although 
there  be  not  any  doubt  or  question  as  to  the  general 
rule,  yet  that  this  must  be  taken  with  some  qualification, 
when  the  person  himself  who  asserts  the  equity  has 
created  the  interest  under  which  the  assignee  of  the 
chose  in  action  claims  it.  But  I  have  not  come  to  that 
conclusion.  I  cannot,  on  this  ground,  draw  any  dis- 
tinction between  the  different  sorts  of  equities  affecting 
a  chose  in  action,  or  alter  their  priorities.  Assimiing, 
as  I  do,  for  the  purpose  of  this  present  argument,  that 
the  Plaintiff  CoUett  has  a  prior  equity  to  this  chose  in 
action,  and  that  the  title  to  it  of  the  person  through 
whom  Taylor  claims  is  either  void  or  subject  to  that 
of  the  Plaintiff,  the  circumstance  that  the  Plaintiff 
has  been  induced  to  create  or  countenance  such  title,  by 
instruments  which  the  Court  holds  to  be  void,  will  not, 
in  my  opinion,  postpone  or  alter  his  original  title.  In 
saying  this,  and  in  assuming  that  the  Plaintiff  has  this 
equity  now  subsisting,  it  is  obvious  that  I  must,  for  that 
purpose,  assume,  that  the  conduct  of  the  Plaintiff  has 
not  affected  this  right,  which  is  a  question  stiU  remaining 
to  be  considered ;  but,  assuming  that  I  am  right  in  my 
decision,  that  the  original  mortgage  of  December  1848 
IB  void  as  against  the  Plaintiff,  and  that  he  has  done 
nothing  to  coimtenance  any  subsequent  dealing  with  it, 
I  am  of  opinion,  that  third  persons  cannot,  by  innocently 
dealing  with  the  person  who  improperly  obtained  the 
mortgage,  acquire  any  equity  against  the '  Plaintiff. 
This  is  the  very  point  decided  by  Lord  C.  J.  Wilmot, 
in  the  case  of  Bridgman  v.  Oreen  and  others  (a),  and 
cited  with  approbation  by  Lord  Eldon,  in  Huguenin  v. 
Baseley  (b).    "  There  is  no  pretence,"  says  C.  J.  Wilmot, 
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"that  Grreen*8  brother,  or  his  wife,  was  party  to  any 
imposition,  or  had  any  due  or  undue  influence  over  the 
Plaintiff.  But  does  it  follow  from  thence  that  they  must 
keep  the  money  ?  No :  whoever  receives  it,  must  take  it 
tainted  and  infected  with  the  undue  influence  and  im- 
position of  the  person  procuring  the  gift.  His  partitioning 
and  cantoning  it  out  amongst  his  relations  and  friends 
will  not  purify  the  gift  and  protect  it  against  the  equity 
of  the  person  imposed  upon ;  let  the  hand  receiving  it 
be  ever  so  chaste,  yet,  if  it  comes  through  a  corrupt, 
polluted  channel,  the  obligation  of  restitution  vrill 
follow  it." 

I  am  of  opinion,  therefore,  that  in  the  absence  of  any 
conduct  on  the  part  of  CoUett  prejudicing  his  right,  his 
title  is  paramount  to  that  of  Taylor, 

I  proceed  now  to  consider,  how  far  the  conduct  of  the 
Plaintiff"  may  have  affected  his  right — that  is,  whether 
the  Plaintiff  has  done,  or  has  omitted  to  do,  anything 
by  reason  of  which  act  or  omission  his  title  is  impaired, 
or  that  of  Taylor  is  to  be  preferred.  As  regards  Taylor, 
the  conduct  of  Colletty  if  it  have  such  effect,  must 
consist  in  what  he  has  omitted  to  do,  for  there  has  been 
no  active  proceeding  on  his  part.  Doing  nothing,  how- 
ever, may,  in  certain  circumstances,  have  made  it  in- 
equitable for  CoUett  to  contest  the  title  of  the  Defendant 
Taylor. 

I  have  decided,  that  at  the  close  of  the  year  1848, 
the  Plaifttiff  had  a  right  to  set  aside  the  mortgage  of 
the  14th  of  December  1848,  or,  in  other  words,  that  his 
right  to  the  ftmd  in  Court  was  not  affected  by  that  in- 
strument. If,  being  aware  of  this,  he  allowed  any 
person  to  advance  money  to  Finch  on  the  security  of 
the  deed,  which  he  knew  or  believed  coidd  not  avail 
against  him — ^if  he  did  this,  then,  on  the  groimd  of  his 
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own  personal  conduct,  this  Court  will  not  allow  him  to 
set  up  his  title  against  the  person  whom  he  has  per- 
mitted to  be  misled  by  the  belief  that  no  such  title 
existed.  As  between  Taylor  and  the  Plaintiff,  I  am 
imable  to  find  any  such  case  established  by  the  evi- 
dence. I  attended  careftdly  to  the  evidence,  and  I  have 
since  perused  it,  with  the  view  of  discovering  when  the 
Plaintiff  first  became  aware  that  the  deed  of  the  14th 
of  December  1848  might  be  set  aside ;  but  I  have  found 
nothing  tojiead  me  to  the  conclusion  that  he  was  aware 
of  the  imperfection  of  that  instrument,  before  his  soh- 
citor  in  the  cause  was  made  acquainted  with  its  exist- 
ence and  the  circimistances  connected  with  its  execution. 
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Now  the  earliest  period  at  which  it  appears  that  the 
solicitor  in  the  cause  of  the  Plaintiff  became  acquainted 
with  the  deed  of  mortgage  was  in  May  1849,  when  the 
petitions  were  presented,  in  the  cause  of  CoUett  v.  Matde, 
for  the  purpose  of  obtaining  stop-orders  on  the  fiind  in, 
that  suit. 

Mr.  Leete  knew  that  CoUett  was  raising  money,  but 
the  mortgage  deed  itself,  the  circimistance  that  the 
money  secured  by  it  was  the  consideration  for  the  pur- 
chase of  land  at  Hammersmith,  was  never  disclosed  to 
him  or  to  Mr.  Daiton;  and  nothing  is  even  su^ested  to 
have  occurred,  in  the  interval  between  the  execution 
of  that  deed  and  the  presentation  of  the  petitions,  which 
could  have  induced  the  Plaintiff  to  believe  that  the  deed 
was  not  a  valid  and  effectual  instrument.  It  has,  it  is 
true,  been  argued  before  me,  that  it  is  immaterial  to 
consider  when  CoUett  first  knew  that  the  deed  of  the 
14th  of  December  1848  was  impeachable,  for  that  every 
man  is  to  be  held  to  be  cognisant  of  the  law ; — ^that  the 
deed  is  by  law  either  void,  on  account  of  the  circimistances 
attending  its  execution,  or  that  it  is  not ; — that  if  it  be 
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not  void,  the  Plaintiff  has  confessedly  no  case; — and 
that  if,  on  the  other  hand,  the  law  is  that  the  deed 
was  void,  CoUett  must  be  taken  to  have  been  cognisant 
of  that  fact,  and  by  his  subsequent  acts  have  acquiesced 
in  the  validity  of  it,  notwithstanding  such  knowledge. 
It  is  evident,  however,  that  this  argument  proceeds 
upon  a  misconception  of  the  principle  of  our  jurispru- 
dence, which  attributes  to  a  man  a  knowledge  of  the 
law.  It  is  no  more  than  that  every  man  shall  be  held 
to  be  cognisant  of  the  legal  consequences  qf  every  act 
he  does,  and  which  is  correctly  expressed  in  the  maxim, 
that  ignarantia  legis  neminem  extmsat  Unless  that 
were  so,  crimes  would  remain  impunished,  contracts 
broken  with  impunity,  and  civil  obligations  unper- 
formed, from  the  impossibility  of  establishing  before- 
hand, that  every  man  knew  the  legal  consequences  of 
his  acts.  But  this  doctrine  is  inapplicable  to  the  case 
where  equity  forbids  a  man  to  contest  the  validity  of  an 
^ct,  which,  knowing  that  he  had  the  means  to  prevent, 
he  has  permitted  to  be  done.  Equity  so  interposes,  on 
the  ground  of  the  personal  misconduct,  as  a  quasi  fraud 
of  the  person  who  stands  by,  and  this  misconduct  or  fraud 
consists  in  his  abstaining  from  preventing  that  to  be 
done  which  he  knew  he  could  prevent.  Without  that 
actual  knowledge,  the  misconduct  does  not  exist ;  and  to 
hold  a  man  guilty  of  an  active  fraud,  by  fixing  him 
with  constructive  knowledge,  or  knowledge  by  intend- 
ment of  law,  would  be  to  pervert  a  rule  of  equity,  which 
enforces  a  high  principle  of  moral  conduct  into  a  barren 
technicality.  I  am  of  opinion,  therefore,  that  as  regards 
Taylor y  the  Plaintiff  has  not  been  guilty  of  any  acqui- 
escence or  laches  which  can  affect  or  impair  his  title  to 
the  frmd. 


I  now  come  to  consider  the  case  of  E.  W,  CockeU, 
The  case  of  E.  W.  CockelPs  mortgage  stands  partly  on 
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different  grounds  from  those  on  which  the  mortgage  to 
Taylor  rests,  so  far  as  it  rests  upon  any  conduct  of  the 
Plaintiff.  Consisting  in  what  he  has  omitted  to  do,  the 
cases  are  the  same,  and  the  observations  I  have  made 
on  Taylor^  8  mortgage  will  apply  equally  to  the  case  of 
CockelPs  mortgage ;  but,  in  addition  to  this,  the  Plain- 
tiff has  done  various  acts  with  relation  to  CockelPs  mort- 
gage, which  are  relied  upon  as  establishing  his  title  as 
against  the  Plaintiff.  These  acts  are,  first  and  princi- 
pally, that  he  has  executed  the  deed  of  the  1st  of  March 
1849,  by  which  E.  W.  Cockell  advanced  2,700/.  to 
Finch,  on  the  security  of  the  mortgage  of  the  14th  of 
December  1848 ;  and  further,  that  besides  doing  so,  and 
at  the  time  when  the  deed  of  March  1849  was  executed, 
and  for  the  purpose  of  the  execution  of  that  deed,  he 
admitted  the  validity  of  the  deed  of  mortgage  of  the  14th 
of  December  1848.  Further,  that  he  was  asked  sepa- 
rately and  distinctly,  by  two  persons,  viz.,  by  CockeUy 
the  brother  of  E.  W,  Cockell,  and  by  Mr.  Ivimey,  his 
solicitor,  whether  it  was  true  that  he  owed  Finch  6,000/. ; 
that  in  answer  to  such  questions,  he  affirmed  that  he 
did,  and  that  he  also  said,  at  the  time  of  the  execution 
of  the  deed  of  March  1849,  "  I  suppose,  if  I  sign 
'  this  deed,  I  am  not  charging  my  property  beyond  the 
6,000/.,"  thereby  again  admitting  or  affirming  the  feet, 
that  the  charge  of  6,000/.  was  a  valid  and  subsisting 
charge  on  the  fund  in  Court. 

In  examining  the  effect  of  these  expressions,  and  of 
this  act  of  executing  the  deed,  it  is  most  material  to 
ascertain  and  consider,  whether,  at  the  time  of  so  speak- 
ing and  acting,  CoUett  knew  or  believed  the  deed  of  the 
14th  of  December  1848  to  be  a  valid  or  invalid  deed. 
As  I  have  already  observed,  with  reference  to  an  argu- 
ment addressed  to  me  as  to  the  constructive  knowledge 
to  be  imputed  to  CoUett  ^  the  value  of  those  expressions 
deipends   principally  upon  whether  they  were  uttered 
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with  the  knowledge  that  the  deed  of  mortgage  of  Decem- 
ber  1848  could  be  impeached.  If  the  Plaintiff  sincerely 
and  bond  fide  believed  that  he  was  bound  by  that  deed, 
his  conduct  in  saying  that  he  owed  6,000/.  to  Finch,  on 
the  security  of  the  fund  in  Court,  is  neither  reprehen- 
sible nor  fraudulent,  but  it  is  merely  a  statement  of 
what  he  believed  to  be  the  truth.  I  have  already  stated, 
that  up  to  this  time  I  see  no  reason  for  supposing  that 
CoUett  believed  himself  not  to  be  boxmd  by  the  whole 
transaction  of  December  1848 ;  and  at  this  time,  when 
he  was  about  to  concur  in  the  sub-mortgage  to  E.  W. 
CockeUy  and  when  he  was  using  expressions  intended  to 
bind  him  as  admissions  of  the  validity  of  the  transaction 
of  1848,  the  real  nature  of  that  transaction,  by  which 
he  became  or  believed  that  he  became  debtor  to  Finch 
for  the  sum  of  6,000/.,  is  not  inquired  into.  He  is  not 
even  asked  whether  the  whole  6,000/.  had  really  been 
advanced  to  him,  or  whether  any  equivalent  in  lieu 
of  money  had  been  given  as  a  consideration  for  it.  In 
fact,  no  inquiry  is  made  for  the  purpose  of  ascertaining 
whether  the  original  charge  is  valid.  The  execution  by 
CoUett  of  the  deed  of  March  1849,  in  the  situation  in 
which  h6  was  placed,  and  in  the  belief  that  the  deed 
of  December  1848  was  valid,  is  a  natural  and  indeed 
necessary  consequence  of  that  belief 


In  order  to  bind  CoUett  by  his  acquiescence,  according 
to  the  rule  of  equity  I  have  already  referred  to,  and 
which  cannot  be  laid  down  too  strongly,  it  is  necessary, 
as  I  before  stated,  to  show,  that  CoUett  understood  what 
it  was  that  he  assented  to ;  and  that  if  his  confirmation 
of  the  deed  of  December  1848  be  relied  upon,  it  must 
appear  that  he  thought  that  he  was  doing  something  be- 
yond a  mere  formal  act,  or  that  without  such  confirma- 
tion the  deed  of  1848  would  not  be  available  against 
himself.  With  reference  to  this  subject,  it  is  also  to  be 
observed,  that  CoUett  had  no  solicitor  in  thie  transaction  ; 
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that  Mr.  CockeU  did  not  even  know  that  the  deed  of 
March  1849  had  been  explained  to  him,  but  rested  satis- 
fied with  the  statement  of  Finch  to  that  effect,  who  had 
obviously,  on  any  hypothesis,  the  strongest  motive  to 
avoid  any  suggestion  of  doubt  of  the  validity  of  the  deed 
of  December  1848. 


1852. 


If  that  deed  were  valid,  CoUetfs  joining  in  the 
deed  of  March  1849  was  useless,  unless  for  the  pur- 
lK)se  of  confirming  it.  If  the  deed  of  December  1848 
was  invalid,  his  concurrence  in  March  1849  is  not 
material  for  the  purpose  of  confirming  it,  imless  he 
knew  or  believed,  or  with  reasonable  and  proper 
diligence  might  and  ought  to  have  known,  that  the 
deed  of  December  1848  could  be  successfully  im- 
peached. The  fiujts  of  the  case,  in  my  opinion,  nega- 
tive the  proposition  that  Collett  stood  in  any  such 
position,  or  had  any  such  means  of  knowledge ;  and  that 
being  my  opinion,  I  am  bound  to  regard  this  transac- 
tion of  March  1849  exactly  in  the  same  way  as  I  should 
have  looked  at  it  if  the  deed  of  the  1st  of  March  1849 
had  been  the  first  and  only  deed  in  the  transaction,  and 
to  consider  whether  it  could  then  have  bound  the  Plain- 
tiff's interest  in  the  fiind  in  Court  to  the  extent  of 
2,700/.,  or  indeed  to  any  extent  beyond  the  money  he 
actually  received.  I  am  of  opinion  that  it  could  not, 
and  that  this  deed  of  March  1849  is  of  no  effect  as 
against  the  Plaintiff.  I  have  already  stated,  that  the 
deed  of  Decemher  1848  ought  to  stand  as  a  security 
for  the  sums  actually  advanced  to  Collett ;  and  I  have 
had  to  consider  whether  either  Taylor  or  CockeU  is  now 
entitled  to  rely  on  their  securities  for  the  amount  of  so 
much  of  the  money  advanced  by  them  as  was  actually 
received  by  the  Plaintiff;  but  I  am  of  opinion  that  they 
are  not.  Neither  of  them  advanced  any  money  to  the 
Plaintiff;  neither  of  them  dealt  with  the  Plaintiff.  They 
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both  dealt  with  Finch,  and  with  him  only ;  and  it  is 
only  as  regards  him  that  they  have  any  right  or  claims. 
Finch  might  have  employed  the  money  as  he  thought 
6t ;  but  as  he  has  paid  a  portion  of  it  to  the  Plaintiff^  as 
between  himself  and  the  Plaintiff,  Finch  is  entitled  to 
rely  on  the  deed  of  December  1848  for  so  much  money 
as  was  actually  advanced  by  him  to  the  Plaintiff.  But 
this  does  not  apply  either  to  Taylor  or  to  E.  W.  Cockell, 
The  result  is,  that  in  my  opinion  the  Plaintiff  Cottett 
is  entitled  to  relief,  and  that  the  decree  to  be  pro- 
nounced must  be  to  this  effect : — 


Declare  that  the  agreement  of  the  25th  day  of  October 
1848  is  void,  and  deliver  it  up  to  be  cancelled.  Declare 
that  the  indenture  of  the  18th  of  December  1848,  being 
a  conveyance  of  the  hereditaments  comprised  in  the 
alleged  sale,  is  void,  and  ought  to  be  set  aside. 

Decree  the  Plaintiff  to  reconvey  the  estate  to  Finch, 
or  as  he  shall  direct ;  the  conveyance  to  be  settled  by 
the  Master,  in  case  the  parties  differ. 

Declare  that  the  mortgage  indenture  of  the  14th  of 
December  1848  is  to  stand  as  a  security  only  for  the 
sums  which  have  been  advanced  to  the  Plaintiff  by  the 
Defendant  Finchy  and  which  remain  impaid. 

Refer  it  to  the  Master  to  take  an  account  of  what  is 
due  to  the  Defendant  Finch,  in  respect  of  the  sums  so 
advanced,  in  case  the  parties  differ  as  to  the  same.  Let 
the  Master  also  inquire  who  has  been  in  the  receipt  of 
the  rents  of  the  hereditaments  sold  since  December  1848 ; 
and  if  CoUett  has  been  in  such  receipt,  let  an  accoimt  be 
taken  of  the  rents  received;  and  if  he  has  been  in  the 
actual  possession  of  the  land  or  of  any  part  of  it,  then 
the  Master  is  to  fix  an  occupation  rent.  Usual  redemp- 
tion 
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tion  decree  against  Finch,  on  payment  of  what  shall 
be  found  to  be  due  from  CoUett  on  taking  this  account. 

Declare  that  the  sub-mortgage  of  the  1st  of  March^ 
1849  to  the  Defendant  CockeU  is  void  as  against  the 
PlaLntifTy  and  that  the  Defendant  Taylor  is  not  entitled 
to  any  charge  or  lien  on  the  fund  in  Court,  in  the  suit 
of  CoUett  V.  Mauky  as  against  the  Plaintiff  CoHett,  in 
respect  of  the  deposit  made  to  Taylor  by  Finch  of  the 
deed  of  December  1848. 

With  respect  to  the  costs,  I  am  of  opinion  that  Finch 
must  pay  the  costs  of  the  suit  up  to  and  including  the 
hearing.  Subsequently  to  that  period,  I  make  the  usual 
redemption  decree ;  and  if  the  state  of  the  accoimt  cannot 
be  agreed  upon,  the  further  costs  will  abide  the  event, 
in  the  manner  usual  in  suits  for  redemption.  Preston 
was  a  necessary  party  to  the  siiit,  in  respect  of  his  legal 
estate  in  the  land;  and  as  no  case  of  fraud  is  esta- 
blished against  him,  I  am  of  opinion  that  he  must 
have  his  costs,  and  that  the  bill  must  be  dismissed 
against  him ;  but  that  the  Plaintiff  is  to  add  these  costs 
to  his  own  costs,  and  to  have  them  over  against  the 
Defendant  Finch.  I  am  of  opinion  also,  that  I  must 
make  the  decree  against  F,  W.  CockeU  with  costs,  so 
far  as  the  costs  of  the  suit  have  been  increased  by  his 
insisting  on  the  validity  of  his  sub-mortgage  of  the 
Ist  of  March  1849  as  against  CoUett,  and  that  I  must 
make  a  similar  decree  as  against  the  Defendant  Taylor. 

The  Defendants  Ivimey  and  Harrison  were  made 
parties  in  respect  of  certain  charges  on  the  fund,  of 
which  the  Plaintiff  contested  the  validity,  which  the  De- 
fendants by  their  first  answer  both  insisted  upon.  These 
charges  have  siace  been  paid  off,  and  these  Defendants 
now  disclaim  all  interest;  no  evidence  has  therefore 
been  adduced  or  issue  raised  on  this   subject  at   the 

hearing, 


1852. 


Digiti 


zed  by  Google 


128 


CASES  IN  CHANCERY. 


1852. 


hearing,  and,  consequently,  as  I  have  no  means  of  ascer- 
taining whether  their  claim  was  well  or  ill  founded,  the 
question  having,  in  truth,  heen  withdrawn  from  the  con- 
sideration of  the  Court  pending  the  progress  of  the  suit, 
the  bill  must  be  dismissed  without  costs  as  against  Immey 
and  Harrison.  As  against  Connopy  Ker^  and  James 
Cockelly  the  case  is  different:  they  do  not  and  never  have 
claimed  any  charge  on  the  Plaintiff's  fund,  or  any  in- 
terest in  the  subject  matter  of  the  suit.  The  first  two 
have  been  made  parties,  as  being  participators  in  the 
transaction  by  which  the  mortgage  of  December  1848 
was  obtained  from  the  Plaintiff.  Whether  the  charges 
for  this  purpose  are  or  are  not  struck  out  of  the  biU  is 
immaterial ;  the  evidence  fails  in  proving  that  they  were 
parties  to  any  fraud  practised  on  the  Plaintiff.  I  frilly 
concur  in  the  rule  laid  down  by  Lord  Cottenhamy  in  Att- 
wood  V.  SmaU  (a),  referred  to  by  Mr.  R.  Palmer.  These 
persons  are,  in  truth,  nothing  more  than  persons  who 
might  have  been  called  as  witnesses  in  the  cause,  and  it 
does  not  appear  that  they  derived  the  least  advantage 
from  the  transaction.  James  Cockell  is  even  still  less 
connected  with  any  part  of  it ;  for  all  that  he  did  or  is 
alleged  to  have  done  is,  that  he  asked  a  question  of  the 
Plaintiff  when  he  executed  the  indenture  of  the  1st  of 
March  1849. 


The  bill  therefore  must  be  dismissed  with  costs  as 
against  Connopy  Thomas  CoUingwood  Ker,  and  James 
Cockell ;  and  the  Plaintiff  is  not  to  be  at  liberty  to  add 
these  costs  to  those  which  he  is  to  have  against  Finch. 

In  stating  that  I  consider  myself  bound  to  make  the 

decree  with  costs  to  the  extent  I  have  already  stated 

against  E.   IV.  Cockell  and  George  Taylor  to  pay  the 

costs  so  far  as  the  suit  relates  to  the  setting  aside  of 

their 
(a)  6  CI.  <S-  Fin.  232. 
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their  securities^  I  think  it  right  to  repeat^  that  I  do  not 
consider  either  of  those  gentlemen  in  the  least  degree 
connected  with  the  original  transaction^  which  I  have 
considered  fraudulent  and  void. 

The  bill  in  CockeU  v.  Taylor  must  be  dismissed  with 
costs. 

The  bill  in  Preston  v.  CoUett  was  good,  so  far  as 
regards  the  1,000/.  advanced  to  Collett;  but  this  having 
been  paid,  and  there  being  in  truth  nothing  now  re- 
maining to  be  done  in  that  suit,  the  bill  must  be  dis- 
missed without  costs. 


1852. 


MINN  V.  STANT. 


Jan.  12. 


T^BriS  bill  being  found  defective  for  want  of  parties  (a). 


1 


liberty  was  given  to  add  parties  by  amendment  or 


supplemental  bill. 

The  Plaintiflfe  not  only  added  parties  by  amendment, 
but  filed  a  long  supplemental  bill  making  new  parties, 
and  stating  supplemental  matter,  and  accounting  for 
the  absence  of  others. 

The  Defendants  moved  to  take  the  supplemental  bill 
off  the  file. 

Mr.  JR.  Palmer  and   Mr.  Giffard  argued,  that  the 

course  taken  under  the  alternative  order  was  irregular 

and  oppressive,  and  that  this  was  the  proper  mode  of 

taking  the  objection. 

They 

(a)  See  ante,  p.  49. 

VOL.    XV.  K 


Under  an 
order  giving 
liberty  to  add 
parties  by 
amendment 
or  supple- 
mental bUI, 
a  Plaintiff 
may  do  both. 
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They  cited  MeUigan  v.  MitcheU{a) ;  Gibson  v.  Ingo  (b) ; 
j^j^        Hodsan  v.  Ball(c) ;   Watts  v.  Hyde  (d). 

V, 

Stant.  ]V£j.^  Roupell,  Mr.  Campbell,  and  Mr.  CracknaU  were 

not  called  on. 


Tlie  Master  of  the  Rolls. 

I  think  this  application  cannot  be  granted.  It  is 
true,  that  where  the  Court  gives  leave  to  add  parties  by 
amendment  or  supplemental  bill,  it  would  not  be  regular 
to  file  a  supplemental  bill  varying  the  case  as  it  stood 
in  the  original  bill,  or  going  beyond  the  legitimate  pur- 
pose of  adding  parties  (e).  The  proper  mode  of  seeking 
redress,  in  such  a  case,  would  be  to  make  an  application 
to  take  the  bill  off  the  file.  That  was  the  course  taken 
in  Gibson  v.  Ingo  (f). 

The  Registrar  has  referred  me  to  a  case  of  Goodman 
v.  Goodman,  where  the  Court  gave  leave  to  add  parties 
by  supplemental  bill,  and  it  was  held,  that  the  order 
was  satisfied  by  adding  parties  by  amendment;  and 
where  the  Court  has  given  liberty  to  add  parties  by 
amendment,  it  has  been  done  by  supplemental  bill  (g). 

I  think  the  objection,  that  the  defect  of  parties 
has  been  cured  partly  by  amendment  and  partly  by 
supplemental  bill  cannot  be  sustained,  and  I  must  refuse 
the  application  with  costs. 


(fl)  1  MyL  ^  Or.  433.  (e)  See  Bateman  v.  Marge- 

\h)  6  Hare,  156.  rimn,  6  Hare,  502. 

(c)  1  PkiU,  177.  (/)  5  Hare,  156. 

yt)  2  PhiU.  406.  (g)  Greenwood  v.  Atkinson^ 

5  Sim.  419. 
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LAURIE  V,  (GLUTTON.  Nov.  24,25. 

1852. 
Jan.  13. 

rilHIS  was  a  petition  presented  by  the  Defendants,  Under  the 

-'•  the  legal  personal  representatives  of  Elizabeth  Webb  ^^  IIq^^^^ 

and  of  her  deceased  husband  Samuel  Webby  praying,  in  legacy  duty 

effect,  the  opinion  of  the  Court  on  the  question,  whether  ^  payable  on 

legacy  duty  was  payable  or  not  in  respect  of  a  sum  of  personal  es- 

10,000/.  consols,  mentioned  in  the  will  of  Samuel  Webb,  tate  given  up 

and  for  the  consequential  directions,  in  case  the  Court  ^  ?^®  ®^' 

should  be  of  opinion  that  such  duty  was  payable.  under  the 

doctrine  of 

The  question  arose  thus :— Samuel  Webb,  by  his  wUl  ^^f  ^^ J  J^* 

^•^  .  wnerethetes- 

dated  in  1827,  gave,  amongst  other  things,  a  legacy  of  tator  devises 

10,000/.  consols,  upon  certain  trusts,  in  favour  of  his  ^  own  real 

daughter  and  her  issue,  with  a  direction,  that  upon  a  con-  and  be- 

tingency  which  did  not  happen,  the  10,000/.  was  to  fall  queaths  a:8 

into  the  residue.   He  gave  various  specific  legacies  to  his  ^teto^^^^ 

wife,  and  devised  to  her  certain  real  estates  in  fee,  and  the  legacy 

certam  other  real  estates  for  life,  with  remainder  over;  ^^^  ^  Pf^' 

able  on  the 
and  he  gave  her  the  residue  of  his  real  and  personal  estate,  value  of  the 

And  he  declared,  that  all  government  or  public  funds  personal 

or  securities,  which  at  his  decease  should  be  standing  chareed  on 

in  the  joint  names  of  himself  and  his  wife,  should,  for  the  the  testator's 

purpose  of  answering  the  legacies  thereby  given,  be  con-         ^* 

sidered  his  property,  and  thereby  made  liable  to  the 

same. 

The  testator  died  on  the  8th  of  February  1835,  and 
on  the  4th  of  March  1835  his  widow  proved  his  will. 

The  personal  estate  of  the  testator  was  insufficient  to 
pay  his  legacies,  he  having  in  his  lifetime  invested 

K  2  large 
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large  sums  in  the  fimds^  in  the  joint  names  of  him- 
self and  wife,  which  she  took  by  survivorship,  ex- 
ceeding the  amount  of  the  legacies.  On  the  16th  of 
March  1835,  shortly  after  the  decease  of  her  husband, 
Mrs.  Webb  executed  a  deed,  whereby,  after  reciting, 
amongst  other  things,  that  the  personal  estate  of  the 
testator  was  wholly  insufficient  to  satisfy  some  obliga- 
tions incurred  by  the  testator  on  bond  and  covenant  and 
the  legacies  given  by  his  will,  or  even  any  considerable 
proportion  of  them ;  and  further  reciting,  that  the 
testator  had  invested  large  sums  in  the  public  funds, 
in  the  joint  names  of  himself  and  his  wife,  of  which  she 
had  become  the  owner  by  survivorship,  but  that  with 
the  view  of  satisfying  the  purposes  declared  by  the 
testator  in  his  will  and  in  order  to  avoid  the  sale  of 
any  specific  bequests,  or  of  the  real  estate  for  payment 
of  the  remaining  debts: — she  transferred  two  slims  of 
stock,  36,700/.  consols  and  10,500/.  reduced  8  per  cents., 
to  the  trustees  of  the  will,  for  the  purpose  of  satisfying 
these  obligations  and  the  legacies  given  by  the  vnH, 


The  transfers  were  accordingly  made;  and,  after  pay- 
ing the  debts,  a  sum  of  consols  exceeding  the  siun  of 
10,000/.,  given  by  the  vdll  of  the  testator,  remained  in  the 
hands  of  the  trustees,  in  trust  for  the  daughter  of  the 
testator  and  her  issue,  according  to  the  trusts  declared 
by  his  will. 

Mrs.  Webb  afterwards  died,  having  appointed  the 
trustees  of  her  husband's  will  her  executors ;  and  the 
present  Petitioners  were  the  executors  of  the  surviving 
executor,  and  represented  both  estates.  The  petition 
stated,  that  the  Commissioners  of  Stamps  and  Taxes 
claimed  legacy  duty  on  the  10,000/.  consols,  and  prayed 
that  if  the  Court  should  think  legacy  duty  payable, 
provision  might  be  made  for  its  payment. 

The 
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The  question  therefore  was,  whether  this  sum  of 
10,000/.,  professed  to  be  given  by  the  testator's  will, 
and  which  the  widow,  by  the  deed  of  the  16th  of  March 
1885,  made  good,  was  subject  to  legacy  duty.  The  peti- 
tion presented  was  in  the  nature  of  a  special  case;  and 
it  was  agreed  between  the  Attorney-General,  on  behalf 
of  the  Crown,  and  the  persons  interested  in  the  estate, 
that  the  statements  contained  in  die  petition  and  in  the 
deed  of  the  16th  of  March  1835,  should  be  taken  as 
true ;  and  die  Attorney-General  further  declined  to  ask 
for  a  case  for  the  opinion  of  the  Court  of  Exchequer. 

By  the  86  Geo.  8,  c.  52,  for  granting  duties  on  legacies 
and  shares  of  personal  estates,  it  is  enacted  by  the  7th 
section  as  follows : — ^That  any  gift  by  will  which  shall, 
by  virtue  of  such  wiU,  "have  effect,  or  be  satisfied  out 
of  the  personal  estate  of  such  person  so  dying,  or  out  of 
any  personal  estate  which  such  person  shall  have  power 
to  dispose  of  as  he  or  she  shall  think  fit,  shall  be  deemed 
and  taken  to  be  a  legacy"  within  the  Act,  whether 
"  charged  only  on  such  personal  estate,  or  charged  also 
on  real  estate  of  the  testator,  except  so  far  as  the  same 
shall  be  paid  or  satisfied  out  of  such  real  estate.'* 

By  the  45  Geo.  8,  c.  28,  duties  are  charged  "  upon  all 
legacies,  specific  or  pecuniary,  or  of  any  other  descrip- 
tion, whether  the  same  be  charged  upon  or  payable  out 
of  any  real  or  personal  estate,  and  upon  monies,  or  resi- 
dues, or  shares  of  monies  arising  fi-om  die  sale  of  real 
estates,  by  any  wiU  or  testamentary  instrument  directed 
to  be  sold." 

And  the  4th  section  enacts,  that  every  gift  by  any 
will  which,  by  virtue  of  any  such  will,  "shall  have 
effect,  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of,  as  he  or 

she 
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she  shall  think  fit,  or  which  shall  have  been  charged 
upon,  or  made  payable  out  of  any  real  estate,  or  be 
directed  to  be  satisfied  out  of  any  monies  to  arise  by  the 
sale  of  any  real  estate  of  the  person  so  dying,  or  which 
such  person  may  have  the  power  to  dispose  of,  shall  be 
deemed  a  legacy  within  the  act.'* 

Mr.  Walpole  and  Mr.  John  Baily,  for  the  trustees. 

Mr.  B.  PcUmer  and  Mr.  Walet/y  Mr.  RoupeU  and 
Mr.  TUlotsoUy  Mr.  Temple  and  Mr.  H,  Stevens^  Mr. 
Lloyd  and  Mr.  Lewiuy  for  parties  beneficially  interested. 

First.  No  legacy  duty  is  payable  on  the  10,000/. 
consols,  xmder  the  first  Act  (36  Geo.  3,  c.  52),  for  the 
stock  in  the  joint  names  of  the  husband  and  wife  be- 
longed to  the  wife  by  survivorship,  and  therefore  the 
testamentary  gift  dqes  not  "have  efiect;  nor  is  it  to  be 
satisfied  out  of  the  personal  estate  of  the  testator,  or  out 
of  any  personal  estate  which  he  had  power  to  dispose  of." 

Secondly.  Neither  is  legacy  duty  payable  under  the 
second  Act  (45  Geo.  3,  c.  28),  for,  as  before,  it  is  not 
payable  out  of  the  testator's  personal  estate  or  which 
he  had  power  to  dispose  of,  nor  is  it  **  charged  upon 
or  made  payable  out  of  any  real  estate,  or  directed  to 
be  satisfied  out  of  any  monies  to  arise  by  sale  of  any 
real  estate"  of  the  testator.  It* is  not  taken  \mder  the 
wiU,  but  \mder  the  deed  executed  by  the  widow,  by 
which  she  gave  efiect  to  the  dispositions  which  the 
testator's  assets  were  insufficient  to  answer. 

The  rights  of  the  Crown  are  strictissimi  Juris,  and 
there  must  be  some  distinct  and  direct  charge  to  au- 
thorise the  Crown  to  levy  any  duties  upon  the  subject. 
It  is  a  mere  legal  statutory  right  not  to  be  extended  by 
any  equitable  doctrines.     It  has  been  decided,  that  the 
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Crown  cannot  avail  itself  of  merely  equitable  rights 
existing  as  between  individuals,  for  the  purpose  of  sub- 
jecting the  property  of  the  subject  to  fiscal  duties. 
Equitable  doctrines  regulating  the  rights  of  individuals 
are  not  to  be  strained  and  made  applicable  to  purposes 
quite  alien  to  the  objects  for  which  the  legal  rights  are 
controlled,  as  to  the  liability  to  taxes.  Thus  in  Matson 
v.  Swift  (a),  it  was  decided  that  although  real  estate 
conveyed  in  trust  for  sale  was,  as  between  the  parties, 
converted  into  personalty  in  equity,  stiD  that  probate 
duty  was  not  payable  upon  the  produce ;  and  in  Cuatance 
V.  Bradshaw  (6),  it  was  held  that,  although  the  share 
of  a  deceased  partner  in  the  real  estate  of  a  partnership 
is  considered  personalty  in  equity,  as  regards  the  part- 
ners, yet  that  probate  duty  was  not  payable  in  respect 
of  it. 
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The  doctrine  of  election  is  purely  equitable,  and  is 
applicable  only  to  the  parties.  K  it  were  otherwise, 
the  Crown,  upon  the  parties  waiving  the  right  to  insist 
on  an  election,  might  file  a  bill  to  compel  the  legatee 
or  devisee  to  elect,  merely  for  the  purpose  of  subjecting 
the  property  to  legacy  duty. 

If  this  property  be  subject  to  legacy  duty,  it  ought, 
for  the  same  reasons,  to  form  part  of  the  personal  estate, 
and  be  subject  to  the  testator's  debts.  Again,  the  efiect 
of  holding  that  property  given  up  by  a  legatee,  under 
the  doctrine  of  election,  is  liable  to  legacy  duty  would 
be,  to  give  the  Crown  double  duty ;  first  on  the  bequest 
to  the  legatee,  and  next  on  the  property  given  up  by 
such  legatee  under  the  election.  Thus,  if  a  testator 
bequeathed  his  own  ship  to  -dt.,  and  A.^8  leasehold  to 
B.y  the  legacy  duty  would  be  payable  both  on  the  ship 

and 
(a)  8  Beav.  368.  (6)  4  Hare,  316. 
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and  leasehold ;  and  in  this  case^  the  property  of  the  living 
wife  would  be  subject  to  the  duty  payable  in  respect  of 
her  deceased  husband's  property,  while  the  whole  scope 
of  the  acts  is  to  levy  a  duty  on  the  estate  of  the  dead, 
and  not  on  that  of  the  living.  If  A.  were  to  devise  a 
real  estate  to  B,,  on  condition  that  he  made  a  particular 
settlement  of  his  own  property,  surely  neither  the  de- 
vised estate  nor  the  legatee's  property  would  be  liable 
to  duty.  Again,  suppose,  in  this  case,  the  vnfe  had 
refused  to  give  effect  to  the  legacy,  if  there  had  been 
a  case  of  election,  the  legatee  would  either  have 
taken  the  real  estate  under  the  doctrine  of  forfeiture. 
Roper  on  Husband  and  Wife  (a),  or  a  due  proportion  of 
it,  Shirley  v.  Earl  Ferrers  (J),  by  way  of  compensation, 
Gretton  v.  Hau)ard(c)  ;  in  which  case  the  legatee  could 
not,  either  as  devisee  of  the  whole  or  of  part  of  the  real 
estate,  be  subject  to  legacy  duty ;  but  if,  on  the  other 
hand,  the  wife  elected  to  take  the  real  estate  and  to 
give  effect  to  the  legacy,  then  it  would  be  paid  out  of 
her  property,  and  not  out  of  that  of  the  testator,  and, 
quacunqtie  vid,  no  duty  would  be  payable. 


Lastly.  No  case  of  election  arises,  for  the  bequest  of 
stock  is  general  or  demonstrative,  and  not  specific* 


The  Solicitor-General  (Sir  JV.  P.  Wood),  and  Mr. 
TV.  M.  James,  on  the  part  of  the  Crown,  in  answer  to  a 
question  of  the  Court,  admitted,  that  as  to  personal 
estate  given  up  by  a  legatee  under  the  doctrine  of  elec- 
tion, which  never  belonged  to  the  testatoi;,  the  claim 
for  legacy  duty  could  not,  xmder  the  terms  of  the  acts, 
be  maintained ;  and  the  argimient  then  proceeded  as  to 
the  duty  on  the  real  estate : — 

First. 


(a)  Second  edition,  Vol.  1,  p. 
566,  note  (a). 


(h)  12  L.J.N.  8.  {Ch.)  111. 
(c)  1  Swan.  433,  note  (a). 
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First.  It  is  sai^  that  this  property  is  not  taken  under 
the  will,  but  under  the  deed.  The  answer  is,  that  the 
"  charge"  is  created  by  the  will,  and  that  full  effect  to 
it  is  given  by  the  deed  under  the  obligation  imposed  by 
the  will. 

Secondly.  That  it  is  not  an  interest  out  of  the  testa- 
tor's property,  or  out  of  the  real  estate  over  which  he  had 
power,  and  that  it  is  not  paid  by  the  executor  or  out  of 
monies  which  ever  came  to  his  hands.  But  the  election 
of  the  devisee  to  pay  out  of  her  own  monies  a  burthen 
on  the  testator's  real  estate  will  not  exonerate  the 
l^atee  or  defeat  the  rights  of  the  Crown.  A  party  en- 
titled to  the  produce  of  an  estate  may  insist  on  its  not 
being  sold,  but  the  legacy  duty  is  nevertheless  payable 
on  the  value  of  it.  The  Attorney^  General  v.  Holford{a\ 
WUKamsan  v.  The  Advocate-Oeneral  of  Scotland  (b). 
It  is  not  necessary  even  that  the  property  should  be 
the  testator's,  or  that  it  should  pass  through  the  hands 
of  the  executor,  for  if  it  be  taken  under  the  execution 
of  a  power,  or  by  virtue  of  a  charge  on  real  estate,  it 
is  equally  liable  to  duty. 

Thirdly.  It  is  said  that  it  is  not  a  legal  charge  on 
the  testator's  real  estate.  Whether  it  is  legal  or  equi- 
table is  immaterial.  Is  the  estate  liable  to  its  payment  ? 
For  if  it  be,  it  is  immaterial  in  what  mode  the  liability 
is  created  by  will,  or  whether  it  be  legal  or  equitable. 
If  the  devisee  elect  to  take  the  estate,  it  is  burthened 
with  the  legacy  until  payment,  and  if  she  repudiates  the 
devise,  the  heir  will  take  subject  to  the  charge.  A 
devise  to  A.,  on  condition  that  he  pays  1,000/.  out  of  it 
to  £.,  is  a  clear  charge,  and  so  is  a  devise  to  A.,  on  con- 
dition that  he  pay  B.  1,000/.  out  of  his  own  monies,  for 
the  estate  is  subject  to  the  1,000/. ;  into  whosever  hands 

it 
(a)  1  Pricey  426.  (6)  10  CI.  ^  Fin.  1. 
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it  may  come^  the  land  remains  respo^ible  for  its  pay- 
ment. 

Lastly.  If  this  claim  to  exemption  prevail,  parties 
will  for  the  future  find  the  means  of  altogether  evading 
the  claims  of  the  Crown  for  legacy  duty. 

In  re  Evans  (a),  The  Attomey-Oeneral  v.  Mangles  (i). 
The  Attomey-Oeneral  v.  Simcox(c),  were  cited. 

The  Master  of  the  Bolls. — I  will  consider  the  case. 


1852. 
Jan.  13. 


The  Master  of  the  Bolls. 

The  question  in  this  case  is  singular,  and,  as  far  as  I 
am  aware,  a  new  one  ;  and  it  depends  solely  upon 
whether  the  words  of  the  acts  of  parliament  are  suf- 
ficient to  meet  and  include  this  case.  The  statutes,  on 
which  alone  any  question  can  arise,  are  the  36  Geo.  3, 
c.  52,  and  the  45  Oeo.  8,  c.  28. 

I  shall  first  consider  whether  it  is  affected  by  the 
provisions  of  the  36  Geo,  3,  c.  52. ;  and  afterwards,  if 
it  be  not,  whether  it  is  liable  to  duty  in  respect  of  its 
being  a  charge  upon  land  under  the  provisions  of  the 
45  Geo.  3,  c.  28. 

The  words  of  the  statute  of  86  Geo.  8,  c.  52,  s.  7,  are, 
"  Any  gift  by  any  will  which  shall,  by  virtue  of  such 
will,  have  effect  or  be  satisfied  out  of  the  personal  estate 
of  the  testator,  or  out  of  any  personal  estate  which  he 
shall  have  power  to  dispose  of,  shall  be  deemed  a  legacy." 

It 

(a)  2  Or,  M.^  R,  206.  (c)  1  Ezch.  Rep.  749. 

[h)  5  Mee.  ^  Wei.  120. 
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It  is  clear  from  this,  that  nothing  is  to  be  deemed  a 
legacy  unless  it  be  satisfied  out  of  the  personal  estate 
of  the  testator,  or  out  of  some  personal  estate  which  he 
has  power  to  dispose  of. 

I  am  of  opinion,  that  the  words  of  the  statute  do  not 
include  this  property.  It  would  be  a  manifest  straining 
of  the  words  to  cause  them  to  include  property,  which, 
in  hct,  is  not  and  never  was  the  property  of  the  testator. 
The  consequences  also  which  would  necessarily  follow 
from  a  contrary  decision  would  be  absurd.  Suppose  a  tes- 
tator, having  a  sum  of  10,000/.  in  the  fimds,  bequeathed 
it  to  A.y  and  at  the  same  time  bequeathed  to  B.  a  sum  of 
5,000/.^  standing  in  the  name  of  A,  As  A.  gains  5,000/. 
by  the  effect  of  the  will,  it  is  probable  that  he  might 
give  effect  to  it  and  elect  to  take  the  10,000/.,  arid  give 
the  5,000/.  to  B. ;  but  it  would  be  absurd,  on  that  ac- 
count, to  hold  that,  under  these  words  of  the  statute, 
duty  must  be  paid  exactly  in  the  same  manner  as  if  the 
testator  had  been  possessed  of  15,000/.,  and  had  given 
10,000/.  out  of  it  to  A.,  and  the  remaining  5,000/.  to  B. 
And  yet  it  is  obvious,  that  the  principle,  if  good  at  all, 
must,  under  the  words  of  this  statute,  be  carried  to  that 
extent,  because  it  is  not  in  the  character  of  a  charge  that 
the  provision  of  the  statute  operates  at  all ;  but  if  suf- 
ficient to  include  this  case,  it  miist  be  because  it  is  a  gift 
by  the  testator,  to  be  satisfied  out  of  some  personal 
estate  which  he  had  the  power  of  disposing  of. 

I  am  of  opinion,  that  these  words  in  the  statute 
applied  to  fimds  over  which  the  testator  had  a  power 
of  appointment,  but  that  they  cannot  be  extended  to 
funds  which  belonged  to  a  stranger,  and  which  the 
testator  might  induce  that  stranger  to  dispose  of,  as 
the  conditions  upon  which  he  should  be  entitled  to 
take  the  legacy  given  by  the  testator's  will. 

In 


1852. 
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In  truth,  the  argument,  on  the  part  of  the  Crown, 
is  not  carried  to  this  extent ;  and  I  have  no  hesitation, 
therefore,  in  deciding,  that  the  mere  fact  of  electing  to 
take  under  the  will  does  not  make  this  property,  which 
neither  originally  belonged  to  the  testator,  nor  was  pro- 
perty over  which  he  had  a  power  of  disposition,  subject 
to  any  charge  for  legacy  duty. 

There  is,  however,  more  difficulty  in  the  second  branch 
of  the  question ;  and  it  was  on  this  account,  principally, 
that  I  reserved  my  judgment  The  statute  of  the  45 
Geo,  8,  c.  28,  makes  legacies  charged  upon  land  liable 
to  the  payment  of  legacy  duty.  The  words  of  the  4th 
section,  which  applies  to  this  question,  are  as  follows : — 
It  enacts,  nearly  in  the  words  of  the  7th  section  of  36 
Geo.  8,  c.  52,  "  That  every  gift,  which  by  virtue  of  any 
will  of  a  person  dying  after  the  passing  of  this  Act  shall 
have  effect  or  be  satisfied  out  of  the  personal  estate  of 
such  person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of;"  then  come 
the  new  words,  "  or  which  shall  have  been  charged 
upon,  or  made  payable  out  of  any  real  estate,  or  be 
directed  to  be  satisfied  out  of  any  monies  to  arise  by 
the  sale  of  any  real  estate  of  the  person  so  dying,  shall 
be  deemed  to  be  a  legacy." 

This  provision  applies  exclusively  to  real  estate,  Mid 
therefore  it  is  not  necessary  to  consider  )the  various  in- 
stances which  were  suggested  at  the  Bar,  of  a  specific 
chattel  being,  by  the  operation  of  rules  of  equity, 
charged  on  a  pecuniary  legacy,  such  as  where  a  testator 
leaves  1,000/.  to  -4.,  and  leaves  to  B,  a  painting,  the 
property  of  A. ;  because,  as  there  is  no  question  about  the 
real  estate  in  any  of  these  cases,  if  any  duty  be  payable, 
it  must  be  under  the  first  statute,  to  which  I  have 
already  referred,  and  which,  as  I  have  already  stated, 

does 
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does  not,  in  my  opinion,  authorise  any  such  payment. 
But  the  question  raised  is,  that  this  provision  of  the 
statute  not  merely  embraces  all  cases  of  legacies  charged 
on  the  real  estate  directly  and  expressly,  but  all  cases 
where,  by  operation  of  the  rules  of  equity,  a  legacy 
becomes  payable  out  of  real  estate. 

Now,  if  a  testator  should  devise  his  real  estate  to  A,y 
and  by  the  same  will  dispose  of  1,000/.  belonging  to  A. 
in  favour  of  5.,  whatever  may  be  the  course^  of  conduct 
pursued  by  A.,  B,  would,  in  any  event,  take  an  interest 
in  the  real  estate  of  the  testator  to  the  extent  of  1,000/. 
K  A.  elected  to  take  under  the  will,  he  would  take 
the  estate  charged  with  the  1,000/.  in  favour  of  -B.,  and 
if  A,  elected  to  reject  the  will,  the  heir-at-law  of  the 
testator  would,  in  like  manner,  take  the  estate,  but 
would  do  so  burthened  with  the  payment  of  1,000/.  in 
fevour  of  B.;  and  if  both  A.  and  the  heir-at-law  repu- 
diated the  real  estate  of  the  testator,  B.  would  himself 
take  it,  as  if  he  had  been  the  original  devisee  thereof. 
It  is  therefore  contended  on  the  part  of  the  Crown,  that, 
in  any  event,  B.  would  take  a  bequest  of  1,000/.  charged 
on  the  real  estate  of  the  testator ;  and  that  if  the  Court 
were  to  hold  otherwise,  the  effect  would  be,  that  instead 
of  directly  charging  legacies  on  the  real  estates,  the 
testator  might  produce  exactly  the  same  result,  and 
escape  the  payment  of  legacy  duty,  by  devising  real 
estate,  and  then  by  disposing  of  the  property  of  the 
devisee  of  the  real  estate,  to  the  extent  of  the  legacies 
intended  to  be  charged. upon  the  land  devised. 

It  is  certainly  extremely  difficult  to  discover  any  dis- 
tinction that  is  not  merely  nominal  between  any  one 
of  the  four  following  cases,  viz. : — 

A  devise  of  land  to  A.  charged  with  1,000/.  3  per 
cent,  consols  to  B, 

Or 
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Or  a  devise  of  land  to  ^.^  on  condition  that  A. 
transfer  1,000/.  consols  to  B. 

Or  a  devise  of  land  to  A.,  on  condition  that  -4.,  out 
of  the  consols  standing  in  his  name,  transfer  1,000/. 
consols  to  B. 


Or  a  devise  of  land  to  A.,  and  a  bequest  to  B.  of 
1,000/.  consols  standing  in  the  name  of  A. 

It  was  accordingly  argued  with  great  force,  that  as  in 
the  first  three  cases  there  would  be  a  clear  legacy  to  B, 
charged  on  the  estate  devised  to  A.,  within  the  words 
of  the  statute,  and  as  the  legal  effect  of  the  remaining 
mode  of  effecting  the  charge  is  the  same,  and  as,  in 
truth,  they  all  take  effect  by  means  of  the  doctrine  pre- 
vailing in  Courts  of  equity,  the  consequence  with 
regard  to  legacy  duty  must  also  be  the  same. 

It  is  not,  in  my  opinion,  any  answer  to  this,  to 
surest  that  there  would  be  considerable  difficulties  in 
working  out  such  a  principle,  even  if  that  observation 
be  correct. 

In  the  present  case,  for  instance,  it  is  admitted  that 
the  value  of  the  land  devised  is  below  the  10,000/.,  the 
amount  of  the  legacy.  The  duty,  if  I  adopted  the  prin- 
ciple in  this  case,  would  be  charged  on  th^  whole  value 
of  the  real  estate,  whatever  that  might  be,  provided  it 
did  not  exceed  10,000/. ;  and  it  is  argued,  that  although 
in  such  cases  the  difficulty  might  be  surmounted,  still, 
that  if  a  testator  devised  land  to  A,,  and  bequeathed  to 
B.  a  valuable  picture,  the  property  of  A,,  and  that  A. 
repudiated  the  devise  and  elected  to  retain  his  own  pro- 
pert}%  it  would  be  impossible  to  determine  with  preci- 
sion with  what  sum  is  the  estate  to  be  charged.     It  is 

true 
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true  that  the  value  of  a  picture  may  be  a  matter  impos- 
sible to  be  ascertained  without  actual  sale,  and  even 
that  the  saleable  value  may  be  a  small  portion  of  the 
real  value  of  it  both  to  A.  and  to  B.y  which  may 
consist  in  a  pretium  affectionis.  But  it  is  to  be  ob- 
served, that  the  statute  only  applies  to  cases  where 
the  gift  is  charged  on  the  real  estate ;  and  I  have  not 
been  referred  to,  nor  do  I  know  of  any  case  that  decides, 
that  in  such  a  case  as  I  have  supposed  the  estate  would 
descend  to  the  heir-at-law,  charged  with  a  pecuniary 
bequest  in  favour  of  a  specific  legatee  to  the  extent  of 
the  supposed  value  of  the  specific  legacy.  But  even  if 
this  were  so,  there  would  not  be  any  greater  difficulty 
in  valuing  a  specific  legacy,  for  the  purpose  of  chai^ng 
the  value  of  it  as  a  sum  of  money  on  the  land,  than 
there  is  in  the  valuing  any  chattel  belonging  to  the 
testator  which  is  specifically  becjueathed,  either  for  the 
purpose  of  probate  or  of  legacy  duty.  Assimiing,  there- 
fore, that  the  will  of  the  testator  has  made  this  10,000/. 
a  charge  on  his  real  estate,  I  should  not  feel  much 
hesitation  in  deciding,  that  legacy  duty  must  be  paid 
upon  it. 


1852. 


But  on  the  preliminary  question  which  arises  on 
the  words  of  the  clause  in  the  statute — ^in  other  words, 
whether  the  10,000/.  consols  is  a  gift  by  the  will  of  the 
testator,  which  has  been  charged  upon  or  made  payable 
out  of  any  real  estate  of  the  testator — ^I  have,  on  the 
materials  before  me,  come  to  a  conclusion  adverse  to 
the  claim  of  the  Attorney-General.  It  does  not  appear 
to  me,  on  the  feicts  before  me,  that  the  testator  has  be- 
queathed to  his  daughter  any  stock  or  property  which 
was  specifically  the  property  of  his  widow,  the  devisee 
of  the  real  estate.  The  will,  as  stated  in  the  petition, 
is  to  this  effect :  that  the  testator  bequeathed  to  his 
daughter  and  her  issue  10,000/.  consols,  generally,  as  if 

he 
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he  had  been  himself  possessed  of  stock  of  that  nature^ 
or  had  possessed  personal  property  sufficient  to  purchase 
such  an  amount.  But  it  is  not  a  specific  bequest  of 
any  existing  or  particular  simi  of  consols^  or  of  any 
portion  of  any  such  specified  consols^  standing  either  in 
his  own  name  or  in  the  name  of  himself  and  his  wife. 
If  he  had  expressly  disposed  of  10,000/.  consols  belong- 
ing to  his  wife  in  favour  of  his  daughter,  his  daughter 
would  have  had  a  charge  on  the  land  devised  to  his  wife 
to  the  extent  of  that  legacy ;  but  if,  as  appears  to  be  the 
case,  he  has  simply  bequeathed  a  legacy  of  10,000/. 
consols  to  his  daughter  and  her  issue,  then,  in  my 
opinion,  no  question  of  election  properly  speaking  arose 
on  this  will,  but  the  widow  might  have  kept  the 
real  estate  and  have  wholly  disregarded  the  bequest  of 
the  stock.  If  a  testator,  having  no  stock  of  any  de- 
scription, devises  land  to  A.  and  10,000/.  to  B.,  no 
obligation  lies  on  A,  to  make  good  the  bequest  to  B./ 
but  the  bequest  simply  fails,  because  the  testator  either 
has  no  stock,  or  having  some  when  he  made  his  will, 
has  disposed  of  it  since ;  or  if  it  be  not  a  specific  bequest, 
but  a  pecuniary  bequest  of  the  value  of  so  much  stock, 
it  fails  from  the  deficiency  of  his  personal  estate.  The 
latter  is  the  case  here.  This  is  not  a  specific  bequest  of 
so  much  stock  the  property  of  his  wife,  but  a  bequest 
of  the  value  of  10,000/.  consols,  which  fails  because  the 
personal  estate  is  deficient.  There  is  nothing  in  the 
will,  as  here  stated,  that  points  specifically  to  the  stock 
which  became  the  property  of  the  wife  on  survivorship  ; 
and  in  this  respect  the  case  resembles  the  case  of  Dummer 
V.  Pitcher  (a).  But  unless  that  had  been  done  by  the 
testator,  the  widow  could  not  have  been  put  to  her 
election,  nor  could  any  question  of  charge  have  been 
maintained. 

I 
(a)  5  Sim.  35,  and  2  Myl.  <$>  K.  262. 
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I  am  of  opinion,  therefore,  that  this  case  does  not  fall 
within  the  words  of  the  statute,  and  that  no  duty  is 
payable  on  this  legacy  of  10,000/.,  or  so  much  of  it  as 

may  be  equal  to  the  value  of  the  real  estate. 

-» 

Note. — The  testator  died  in  1835,  and  therefore  the  8  &  9 
Vict.  c.  76,  ».  4,  was  not  applicable. 


r 


Re  TAYLOR.  Jan.  14. 

N  this  case,  an  application  had  been  made  at  the  An  order  of 

Secretary's  office  for  an  order  of  course,  for  the  ^^"^  ^^ 

•'  ^  '  taxation  was 

taxation  of  a  solicitor's  bill  of  costs  of  32/. ;  but  it  was  refused  at  the 

refused,  the  Officer  considerinff  that  the  retainer  of  a  Secretary's 
.  .  office;  but, 

sum  of  34/.  by  the  solicitor  amoimted  to  payment.  the  Court,  on 

a  special  ap- 
A  special  petition  being  presented,  it  was  said  to  be  plication, 

unnecessary;  and  it  was  asked  that  the  client  miffht  ^^^^^  *^^ 
•^  ^^       it  was  a  pro- 

pay  the  costs.  per  case  for 

an  order  of 
The  Masteb  of  the  Bolls  was  of  opinion  that  there  course.  Held, 

had  been  no  payment,  and  that  the  Petitioner  was  en-  httoTf 

titled  to  an  order  of  course ;  but  he  said,  that  it  would  be  low  the  result 

too  strong  a  measure  to  make  him  pay  the  costs  for  not  ^f  ^^  ^^*^" 

obtaining  an  order  of  course  which  had  been  reftised,  inadoubt- 

and  that  the  proper  course  was  to  make  the  costs  folloiY  ^  ^^^^»  ^^ 
.,  ix    /"xi-     X       X.'  client  should 

the  result  of  the  taxation.  ^ppl^  ^o  the 

_  ,      1  .  ,  i.    1     1.        1       solicitor  for 

He  suggested,  that,  in  such  a  case  of  doubt,   the  his  consent  to 

client  ought  to  apply  to  the  solicitor,  to  know  whether  an  order  of 

he  would  consent  to  an  order  of  course,  whereby  an 

application  to  the  Court  would  be  rendered  unnecessary ; 

and  that  in  the  case  of  his  reftisal,  there  would  then 

be  a  justification  for  the  applicatiori*  to  the  Court. 

Mr.  Lloyd  and  Mr.  Hare  appeared  for  the  several 
parties. 
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1852. 


Jan.  21. 


After  twelve 
months,  a 
judgment 
creditor  may 
enforce  his 
equitahlo 
charge 
against  the 
real  estate, 
although 
twelve 

months  have 
not  elapsed 
since  its  re- 
gistration. 


The  DERBYSHIRE  and  STAFFORDSHIRE,  &c. 
Railway  Company  v.  BAINBRIGGE. 

/^N  the  25th  of  November  1850,  an  order  was  made 
^'^  by  the  Master  of  the  Roli^  (a)  for  payment  to 
the  Plaintiffs  by  William  Arnold  Bainbrigge  of  a  sum 
of  2,623/.  foTind  due  from  him  to  them  on  a  taxation. 
This  order  was  registered  in  the  Court  of  Commcm 
Pleas,  on  the  22nd  o(  Janimry  1851. 

On  the  17th  of  December  1851,  the  bill  was  filed 
against  Bainbrigge  and  others,  to  make  this  judgment 
available  as  an  equitable  mortgage  against  the  real 
estate  of  William  Arnold  Bainbrigge,  under  the  1  &  2 
Victc,  110(6). 


One  of  the. Defendants,  Thomas  Parker  Bainbrigge ^ 
demurred  to  the  bill. 

Mr.  JR,  Palmer  and  Mr.  E.  Webster,  in  support  of 
the  demurrer,  amongst  other  points,  argued,  that  the 
judgment  creditor  could  not  enforce  his  charge,  not 
only  until  twelve  months  after  the  judgment  or  order 
had  been  made,  but  al^o  until  it  had  been  registered 
twelve  months ;   that  the  19th  section  provided  that  no 

judgment 


(a)  13  Beav,  108. 


(b)  Sees.  13,  18. 


DATES. 


1850,  Nov.  Order  for  payment. 

1851,  Jan.  Registered. 


1851,  Nor.  Twelve  months  ex- 
pired. 
1851,  Dee.  BiU  filed. 
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judgment  should  affect  real  estate,  until  a  memorandum 
had  been  left  with  the  senior  Master  of  the  Common  ,. 
Pleas ;  and  that  the  intention  of  the  act  was,  that  no         and 
proceedin£8  should  be  taken  to  enforce  a  judeinent  until    Stafford- 

-.         .     ,       ,  ^  ,  ,    X         rw«  SHIRE,  &c. 

twelve  months  after  it  had  become  a  charge  (a).  That  Railway 
here,  the  registration  being  in  January  1851,  no  bill  Company 
could  be  filed  until  January  1852.  Bainbwgge. 

Mr.  Boupdl  and  Mr.  /.  H.  Palmer,  {or  the  Plaintiffs. 

The  Master  of  the  Rolls  (as  to  this  point)  said,  I 
will  consider  whether  the  biU  effects  the  property  of 
WiUiam  Arnold  Bainbrigge.  The  statute  says,  that 
judgments  (including  the  orders  of  this  Court)  shall 
operate  as  a  charge  on  real  estate,  but  that  they  shall 
not  be  enforced  until  one  year  after  the  judgment  has 
been  entered  up.  The  biU  alleges,  that  the  order  was 
made  for  payment  on  the  25th  of  November  1850.  This 
bill  could  not  therefore  be  filed  before  the  25th  of 
Not>ember  1851,  and  it  was  filed  on  the  17th  of  Decem- 
ber 1851.  In  addition  to  this,  the  Act  provides,  that  a 
judgment  is  not  to  operate  as  a  charge,  unless  it  has 
been  duly  registered,  as  required  by  the  19th  section ; 
but  the  act  does  not  provide,  that  no  suit  shall  be 
instituted  until  one  year  afl«r  registration,  but  only 
until  one  year  after  judgment.  The  judgment  was 
registered  at  the  time  this  biU  was  filed ;  and,  as  both 
the  conditions  required  by  the  Act  have  been  complied 
with,  I  am  of  opinion  that  this  suit  was  properly  in- 
stituted to  affect  the  land  of  WiUiam  Arnold  Bain- 
brigge. 

Demurrer  overruled. 

(a)  Sec.  13. 

L  2 
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Jan.  24.  THOMAS  r.  PINNELL. 

In  1829  R.  P.  ryti  the  80th  of  November  1829,  Richard  PinneU  was 

e^   /the*  ^"^  dischai^d  under  the  then  Insolvent  Debtors'  Act 

Insolvent  (7  Oeo,  4,  c,  57),  and  he  executed  the  usual  assignment 

4  *'  I7    TT  ^  ^®  assignee,  together  with  a  warrant  of  attorney  to 

executed  at  confess  judgment,  as  required  by  the  act.    The  Plaintiff 

the  time  a       Thomas  was  a  creditor  for  27/.,  and  was  included  in  the 

warrant  of  111 

attorney,  but  schedule. 

no  judgment 

was  entered        No  judgment  was  ever  entered  up  against  Richard 

dfed  in  1849    Pi^^^^y  ^^d  he  died  in  1849,  possessed  of  assets  acquired 
leaving  sub-    subsequent  to  his  insolvency, 
sequently  ac- 

Held.  ^it  a  '^'^  ^^  *  claim  instituted  against  the  representatives 

scheduled  of  Richard  PinneUy  for  the  purpose  of  obtaining  pay- 

cr^tor could  ^^^^  ^f  ^^^  ^^^^  ^£  ^U  out  of  his  assets. 

not  maintain 

asuittomake 

the  assets  The  Defendants  insisted   that  the   assets  were  not 

liable.  liable ;  they  also  relied  on  the  laches,  and  claimed  the 

benefit  of  the  Statute  of  Limitations. 

Mr.  RoupeU  and  Mr.  Rudally  for  the  Plaintiff. 

The  principal  object  of  the  statute  was,  to  discharge 
the  persons  of  insolvent  debtors,  but  to  make  their 
property,  present  and  future,  liable  to  the  dischai^  of 
their  just  debts.  "  A  main  feature  of  the  act  is,  that  the 
after-acquired  assets  are  to  be  applied  in  discharge  of 
the  unpaid  debts,  the  moral  obligation  for  paying  which 
remains  the  same,"  Ward  v.  Painter  (a).  The  creditors 

have 
(a)  2  Beav.  p.  94. 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY. 

have  a  statutory  lien,  and  this  Court  will  enforce  it. 
If  judgment  had  been  entered  up,  there  is  ample 
authority  for  holding  that  this  Court  will  give  relief  in 
the  first  instance,  without  applying  to  the  Insolvent 
Court:  Barton  v.  Tatter saU {a) \  Ward  v.  Painter  (b). 
Here,  in  consequence  of  the  death  of  the  insolvent,  no 
judgment  can  now  be  entered  up.  This  is  a  matter  of 
form,  which  this  Court  will  supply,  and,  in  the  exercise 
of  its  ordinary  jurisdiction,  lend  its  aid  to  carry  into  effect 
the  plain  intention  of  the  legislature  that  the  debts 
shall  be  satisfied. 


149 


1852. 


Thomas 

V. 
PiNNELL. 


As  to  the  Statute  of  Limitations,  the  case  of  Barton 
V.  TattersaU  is  distinct.  Sir  John  Leach  there  says : — 
"  I  do  not  consider  the  lapse  of  time  as  of  the  least  im- 
portance ;  for  here  the  liability  arises  in  respect,  not  of 
a  promise,  but  of  a  lien  created  by  the  statute  "  (c).  They 
also  referred  to  the  7  Geo.  4,  c.  57,  as.  11, 57, 59, 62. 

Mr.  R.  Palmer  and  Mr.  Leach,  for  the  Defendants, 
were  not  heard. 


ITie  Master  of  the  Rolls. 

I  think  this  a  clear  case : — ^The  Plaintiff  has  filed  this 
claim  to  recover  out  of  the  estate  of  the  testator  a 
debt  which  was  incurred  previous  to  November  1829, 
on  the  ground  that  in  that  year  the  debtor  took  the 
benefit  of  the  Insolvent  Debtors'  Act,  and  has  since 
died,  leaving  assets.  This  claim  therefore  is  filed  by 
the  legal  personal  representative  of  the  deceased  creditor, 
claiming  to  have  the  assets  administered  to  pay  a  debt 
of  27/.  incurred  twenty-two  years  ago.     It  is  manifest, 

that 


(a)  1  Ru$s.  4-  Mt/l  237. 
{b)  2  Beav.  85,  and  5  Myl. 
4r  CV.  208. 


(c)  1  Russ,  ^  MyL  242. 
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that  unless  the  statute  gives  a  remedy,  there  cannot 
possibly  be  any  in  this  case. 


PiNNELL.  The  question  is,  whether  the  statute  gives  any 
remedy.  The  statute  directs  that  certain  after- 
acquired  property  of  insolvents  may  be  made  avail- 
able, within  certain  limits^  for  payment  of  their  debts, 
which  are  to  be  kept  alive  in  the  manner  pointed  out, 
that  is,  by  means  of  a  judgment  to  be  entered  up  under  a 
warrant  of  attorney.  This  has  not  been  done,  and  it  is 
not  necessary  for  me  to  express  any  opinion  whether  the 
Plaintiff  could  recover  if  it  had  been.  The  Plaintiff  asks 
that  the  subsequent  property  may  be  made  available, 
though  it  can  only  be  got  at  under  the  statute,  and  the 
statutory  mode  has  not  been  complied  with.  It  is  said, 
that  on  general  principles  this  Court  should  do  it, 
though  the  mode  pointed  out  by  the  act  has  not  been 
followed.  I  think  this  would  be  a  very  dangerous 
doctrine  to  lay  down.  I  never  saw  a  case  in  which  the 
Court  is  less  disposed  to  strain  a  principle  in  favour 
of  the  Plaintiff.  The  claim  miist  be»  dismissed  with 
costs. 


Note. — See  Heath  v.  Chadwick,  2  Phillips,  649,  as  to  a  creditor 
suing  instead  of  the  insolvent's  assignees ;  sec  also  In  re  Moylan, 
Rolls,  12th  Nov,  lS52,post 
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WASON  V,  WAREING.  Jan,  23,  26. 

TN  1888,  Bird  mortgaged  some  houses  to  Rowe^  to  a  party  ro- 
^  secure  the  repayment  of  1,300/.  In  this  transaction  Jyi^g  on  his 
the  Plaintiff  Wasan,  an  attorney,  was  surety  for  Bird,     ^^  ^^^^ 

show,  not 
In  1842,  Bird  and  Rowe  joined  in  the  sale  of  one  only  that  ho 
of  the  houses  for  435/.,  and  they  hoth  executed  the  con-  infonnation 
veyance  to  the  purchaser.     Of  the  435/.,  35/.  only  was  but  thaf  he 
paid  to  JRowe^  and  the  remainder  was  paid  to  Bird,  the  ^^^i^^** 
mortgagor,  leaving  a  simi  of  400/.  still  due  on  the  diligence, 

mortffage.  ohtain  it. 

^^  The  Plain- 

rm  .  ,    .                          .    .                  . ,           .         tiff,  a  surety, 

This  sum  and  mterest  remaining  unpaid,  various  sought  to  set 

applications  were,  in  1845,  made  to  Wason  for  payment ;  aside  a  deed 

and  an  action  was  commenced  against  him  in  1847,  jg^g  ^^  ^^ 

which  ended  in  Wason  executing  a  deed,  dated  July  ground  that 

1848,  by  which  he  covenanted  to  pay  the  Defendants,  ^e  liad  ^» 
•^  «        .  .      .  released  by  a 

the  representatives  of  Ratoe  (who  died  in  December  1847)  transaction 

400/.  and  interest.  between  the 

principals  in 
•      1842,  of 
Another   action  was    brought  on    the  covenant  m  ^hichhewas 

October  1849,  to  which  he  pleaded  fraud  §,nd  never  ignorant  in 

indebted;   and  on  the  23rd  o{ February  1850,  he  filed  J^  ^^ 

this  bill,  insisting  that,  by  the  transaction  of  1842,  he  he  had  made 

had  been  released  from  his  suretyship,  and  that  he  had  "jq^iiries  in 

^       ^^  1845,  and 

executed  was  referred 
to  persons  who  could  give  him  the  information,  but  neglected  to  do  so  until  the 
end  of  1849,  when  he  obtained  it.  Held,  that  having  in  1845  the  means  of  ac- 
quiring the  knowledge,  he  must  be  deemed  to  have  had  it  in  1848,  and  his  bill 
was  dismissed. 


DATES. 

1838.  Mortgage. 

1842.  Sale  of  house. 

1845.  Reference  for  information. 


1848.  Deed  of  covenant. 

1849,  Oct  Action. 
lS50,Feb.  Bill  filed. 
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executed  the  deed  of  1848  in  ignorance  that  the  mort- 
gagee had  allowed  the  mortgagor  to  retain  the  400/., 
and  he  sought  to  get  rid  of  his  liability  as  surety,  and 
also  his  liability  under  the  deed  of  1848,  and  prayed 
for  an  injunction. 

The  Plaintiff  in  the  action  recovered  judgment  in 
January  1850. 

The  Defendant  insisted  that  the  Plaintiff  had  notice 
of  the  transaction,  or  must  be  deemed  to  have  notice 
of  it. 

The  answer  of  Christian^  the  representative  of  Rotoe, 
which  was  read,  stated  that,  in  1845,  various  applications 
had  been  made  to  the  Plaintiff  for  payment,  and  pro- 
ceeded, "  That,  after  several  applications  had  been  made 
by  the  Defendant  to  the  Plaintiff,  he  called  at  the  office  of 
the  Defendant  and  his  partner,  and  saw  and  had  a  con- 
versation with  the  Defendant  Henry  Christian;  and  on 
such  occasion,  the  Plaintiff  inquired  of  the  Defendant 
how  the  accoimt  stood  between  him,  the  Plaintiff,  and 
Sarah  Rowe,  under  her  mortgage  security,  and  what 
sums  had  been  paid  to  her,  and  what  sums  the  property 
which  had  been  sold  by  Ann  Bird  had  realised.  That 
not  having  kept  copies  of  the  conveyances  to  Herbert 
William  &errard  and  Henry  Stewart,  and  the  books  of 
Sarah  Rowe  only  showing  what  sums  she  had  actually 
received  from  the  proceeds  of  the  sales,  the  Defendant 
wiis  imable  to  afford  the  Plaintiff  all  the  information  he 
required ;  however,  the  Defendant  informed  the  Plaintiff 
what  sums  Sarah  Rowe  had  received  in  reduction  of  her 
mortgage  debt,  and  that  the  simi  of  400Z.  was  the 
amount  of  the  principal  money  then  due  to  her  under 
her  security.  That  with  respect  to  the  sums  realised 
by  the  sales,  he,  the  Defendant,  inferred  the  Plaintiff  to 
Mr.  George  Marsden^  who  had  been  since  the  death  of 

Charles 
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Charles  Bird  the  accountant  to  his  estate;  and  the 
Defendant  also  referred  the  Plaintiff  to  Ann  Bird,  the 
devisee  in  trust  of  Charles  Bird,  and  also  to  Mr.  Dodge, 
her  solicitor ;  and  the  Defendant  believes,  and  has  no 
doubt  whatever,  that  Mr.  George  Marsden,  Ann  Bird, 
and  Mr.  Dodge,  or  either  of  them,  could  and  would,  if 
applied  to  by  the  Plaintiff,  have  informed  him  of  the 
amount  of  the  sums  which  had  been  realised  by  the 
sales  of  the  property  comprised  in  the  mortgage  security, 
and  what  simis  had  been  paid  to  Sarah  Rowe  thereout, 
in  reduction  of  her  mortgage  debt;  that  he  did  not 
conceal  from  the  Plaintiff  any  source  from  which  he 
could  have  derived  answers  to  his  inquiries. 


153 


1862. 

Wason 

V. 

Wakeing. 


"  That  he,  the  Defendant,  did  not,  on  the  last-mentioned 
interview  with  the  Plaintiff,  or  on  any  subsequent  occa- 
sion, inform  him  of  the  transaction  between  Sarah 
Rowe  and  Ann  Bird,  with  reference  to  the  sale  to 
Edward  Weston;  and  probably  the  Defendant  would 
not  have  done  so,  even  if  the  transaction  had  been 
present  to  his  ijpind  or  within  his  recollection,  because 
the  Defendant  was  imable,  in  fact,  to  afford  the  Plaintiff 
all  the  information  he  required,  and  had  referred  him 
to  parties  who  would  give  him  such  information,  had 
he  chosen  to  obtain  it.  And  the  Defendant  believes 
that  the  Plaintiff  called  upon  George  Marsden,  and 
obtained  from  him  all  the  information  which  he,  the 
Plaintiff,  had  sought  from  the  Defendant  long  before 
any  proceedings  had  been  instituted  against  the  Plaintiff 
for  the  recovery  of  the  principal  money  and  interest  due 
to  Sarah  Rowe  ;  and  the  Defendant  submits  and  insists, 
that  if  the  Plaintiff  neglected  to  apply  to  the  several 
parties  for  the  information  he  required,  and  which  the 
Defendant  was  imable  to  impart  to  him,  he,  the  Plaintiff, 
cannot  now  avail  himself  of  such  negligence  to  defeat 
the  seciuities." 

It 
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It  did  not  appear  whether  the  Plaintiff  had  made  any 
application  to  Ann  Bird;  but,  "several  years  ago,"  he 
called  on  Dodge,  who  could  give  him  no  information, 
but  referred  him  to  Marsden.  He  called  on  Marsden 
in  the  summer  of  1849,  when  Marsden  told  him,  if  he 
would  give  the  dates,  he  would  examine  his  books ;  and 
on  the  1st  of  January  1860,  he  called  again,  examined 
the  books,  and  obtained  the  information  that  Bird  had 
received  part  of  the  purchajse-money. 

Upon  the  answer  coming  in,  a  motion  was  made 
before  Lord  Langdcde  to  dissolve  the  common  injunction, 
which  he,  on  the  6th  of  Jtme  1860,  revised ;  but  on 
appeal  to  Lord  Truro,  he,  on  the  31st  of  July  1860, 
dissolved  the  injunction,  thinking  that,  from  the  Plain- 
tiff's conduct,  it  must  be  inferred  that  he  knew  the  facts, 
and  had  disentitled  himself  to  the  injunction  by  reason 
of  his  great  laches. 

The  cause  now  came  on  for  hearing. 

Mr.  Beaies,  for  the  Plaintiff. 

Mr.  Roupell  and  Mr.  Rudally  for  the  Defendants. 

The  Master  of  the  Rolls. 

The  question  is,  whether  the  Plaintiff,  when  he  exe- 
cuted the  deed  of  covenant  in  1848,  knew,  or  ought  to 
have  known,  that,  in  fact,  he  was  released  from  the 
suretyship.  On  that  part  of  the  case  the  evidence  is 
very  material;  and  the  case  is  relieved  from  much  of  the 
difficulty  which  surrounded  it  when  it  was  before  Lord 
Langdaie  and  the  Lord  Chancellor. 

A  communication  takes  place  in  1846,  when  Christian, 
the  solicitor  of  Howe,  applied  to  the  Plaintiff,  and  ?e- 

quired 
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quired  him  to  make  good  the  amount  due  to  her ;  and  I 
take  it,  at  present,  that  it  appears  that  Christian  did 
not  inform  Wason  (as,  in  my  opinion,  it  was  his  duty  to 
have  done)  of  the  state  of  the  case  in  respect  to  the  sale 
of  the  property.  It  appears  that,  in  answer  to  the 
PlaintiflTs  questions.  Christian  told  him,  '*  I  cannot  give 
you  the  information,  but  there  are  three  persons  who 
can,  namely,  Marsden,  the  accoimtant  of  Bird's  estate, 
Ann  Bird,  the  devisee,  and  Dodge,  her  solicitor."  I 
think  the  Plaintiff  was  put  on  inquiry  as  to  what  the 
state  of  the  case  was.  I  consider  it  proved  by  the 
evidence  that  no  hand,  fide  application  was  made  till  the 
beginning  of  1849,  when  Marsden,  being  applied  to, 
said,  '*  you  must  give  me  some  dates,  some  clue  to  it ;" 
and  afterwards,  on  the  1st  of  January  1850,  and  on  sub- 
sequent dajTS,  he  gave  him  aU  the  information  required, 
and  showed  how  the  matter  reaUy  stood.  If  it  had 
been  shown  that  he  had  refused,  or  could  not,  previous 
to  that  time,  have  given  the  information,  it  would  be  a 
different  thing  \  but  the  Plaintiff,  as  soon  as  he  applied, 
gets  all  the  information.  I  have  always  considered 
it  to  be  a  rule  of  equity,  that  where  a  party  relies  on  his 
ignorance  of  facts,  he  must  show,  not  only  that  he  had 
not  the  information,  but  that  he  could  not  with  due 
diligence  obtain  it.  Here  he  obtained  the  information 
with  perfect  ease  when  he  applied  for  it. 


155 
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Wason 
r. 

W.VWSING. 


Believing  that  he  did  not  know  it  until  the  beginning 
of  1850, 1  must  still  hold  that  he  is  in  the  same  situa- 
tion in  equity  as  if  he  had  had  the  information  in  1848, 
because  he  was  then  referred  to  persons  who  were  willing 
to  give  it,  and  did  give  it  when  applied  for.  I  am  of 
opinion  that  the  bill  must  be  dismissed. 
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SOAR  t?.  DALBY. 

TN  this  case  the  Defendant,  a  mortgagee,  took  pos- 
session   of   part   of   the  mortgaged  property,  and 
received  the  rents,  and  the  daughter  of  the  mortgagor 
was  allowed  to  receive  the  rest. 

It  was  sought,  by  subsequent  incumbrancers,  to  charge 
him  constructively,  as  mortgagee  in  possession  of  the 
whole  property. 

Mr.  Hardy,  for  the  Plaintiff. 

Mr.  Daniel  and  Mr.  Shee,  for  the  Defendant. 

The  Master  of  the  Rolls  was  of  opinion,  that  he  was 
only  to  be  charged  in  respect  of  that  part  of  which  he 
had  taken  possession. 


CALVERT  c.  SEBRIGHT. 

^THHE  Battenhall  estate,  being  vested  in  fee  simple  in 
the  father  of  the  testator.  Sir  John  Sebright y  was,  on 
the  8th  of  June  1793,  conveyed  to  such  uses  as  the  tes- 
tator and  his  father  should  jointly  appoint,  and,  in  de- 
fault, to  the  father  in  fee.  On  the  6th  of  August  179S, 
upon  the  marriage  of  Sir  John  Sebright,  the  joint  power 

was 

iy  a  prior  appointee  of  A.  B.  and  C  2>.  is  a  breach  of  the  covenant, 
lat  the  case  was  not  altered  by  the  grant  to  the  lessee  being  "  as 
ix)wcr  lay,  or  he  lawfully  might  or  could.'* 
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was  executed  by  him  and  his  father,  whereby  the  estate 
was  appointed  to  trustees  on  trust,  to  convey,  to  the 
father  for  life,  with  remainder  to  Sir  John  for  life,  with 
remainder  to  the  testator's  first  and  other  sons  in  tail, 
with  power  of  leasing  for  twenty-one  years.  The  estate 
was  accordingly  so  conveyed. 

By  indenture  dated  in  1834,  the  testator.  Sir  John 
Sebright y  ''  as  far  as  in  his  power  lay,  or  he  lawfully 
might  or  could,"  demised  part  of  the  hereditaments  to 
Lucy  Darby  for  three  lives ;  and  he  covenanted  with 
her  for  quiet  enjoyment  during  the  three  lives,  "  without 
any  let,  suit,  denial,  interruption,  or  disturbance  of  or 
by  the  said  Sir  John  Sebright^  his  heirs,  or  assigns,  or 
any  other  person  or  persons  claiming  by,  from,  or  under 
him  or  them."  The  lease  also  contained  a  covenant  for 
renewal. 

In  18S7,  by  indenture  made  between  Sir  John 
Sebright  J  his  eldest  son  ThonKis  Sebright ^  and  others,  the 
hereditaments  were  conveyed  to  such  uses  as  they  should 
jointly  appoint,  and  in  default,  to  Sir  John  Sebright 
for  life,  with  remainder  to  Thomas  Sebright  in  fee. 

Sir  John  Sebright  died  in  1846 ;  whereupon  his  eldest 
son,  Thomas  Sebright y  brought  an  ejectment,  and  evicted 
Lucy  Darby  from  the  premises  comprised  in  her  lease. 

The  Master,  to  whom  this  matter  had  been  referred, 
found,  that  the  testator  and  his  estate  were  not  subject 
to  any  liability,  by  reason  of  the  covenants  in  Lu^ 
Darby^s  lease. 

To  this  finding  Lucy  Darby  took  an  exception,  in- 
sisting that  the  Master  ought  to  have  found,  that  the 
testator  and  his  estate  were  liable  to  Lucy  Darby,  in 
respect  of  the  covenants  for  quiet  enjoyment  and 
renewal. 

Mr. 
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Mr.  R.  Palmer  and  Mr.  Bigg,  for  Lttcy  Darby,  argued, 
that  Sir  Thomas  Sebright  claimed  "by,  from,  and  under" 
Sir  John,  the  covenantor  for,  except  by  the  execution  of 
the  power  of  appointment  by  his  father,  Sir  Thomas 
would  not  have  had  any  right  to  eject  her ;  that  there 
had  been  a  breach  of  the  covenant  for  quiet  enjoyment, 
and  that  therefore  the  estate  of  Sir  John  was  liable 
in  damages.  They  said  that  this  case  was  governed 
by  Hurd  v.  Fletcher  (a),  where  a  fine  was  levied  of  a 
feme  coverfs  estate,  and  the  husband  and  wife  having  a 
joint  power  to  declare  the  uses  of  the  fine,  appointed 
the  estate  in  remainder  to  A,  The  husband  made  a 
lease,  and  covenanted  for  quiet  possession  against  any 
persons  claiming  imder  him,  and  afterwards  A,  evicted 
the  tenant.  It  was  held,  that  an  action  would  lie  against 
the  husband's  executors,  upon  the  covenant  for  quiet 
enjoyment.  They  also  cited  Butler  v.  Lady  Stoinnerton 
(b) ;  and  Lady  Cavan  v.  Ptdteney  (c). 

Mr.  Lloyd  and  Mr.  Erskine,  contrd,  argued  that  Sir 
Thomas  Sebright  did  not  claim  under  Sir  John,  but  under 
the  creator  of  the  power,  viz.,  the  father  of  Sir  John. 
Secondly,  that  the  operation  of  the  covenant  was  re- 
stricted to  the  enjoyment  of  the  limited  estate,  granted 
by  the  lease  which  was  only  such  estate  "  as  far  as  in  the 
lessor's  power  lay,  or  he  lawfully  might  or  could  "  grant 
it.  That  a  covenant  should  be  expounded  with  regard 
to  the  context  and  intent  of  a  deed  (d) ;  thus  a  covenant 
to  make  such  assurance  as  should  be  reasonably  devised 
must  be  of  such  assurance  as  differs  not  with  the  grant : 
The  Earl  of  Clanrickard  v.  Viscount  Lisle  (e).  That  here 
the  very  terms  of  the  grant  showed  the  existing  doubt 
as  to  the  ability  of  the  grantor  to  demise  for  lives ;  and 

the 


(a)  1  DouglaSy  43. 
{b)  Cro.  Jac.  656. 
\c)  2  Ves,  Jun.  544. 


{d)  3  Comyn's  Dig.  274,  Cove- 
nant D.  1. 

{e)  Hobart,  273. 
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the  intention  of  the  parties  was,  on   the   one  hand,        1852. 
merely  to  grant,  and,  on  the  other,  to  accept  such  title  as    ^^  "^  ^ 

the  grantor  could  lawfully  give.  v. 

.  Sebright. 

Mr.  Roupell,  the  executor,  took  no  part  m  the  dis- 
cussion. 

The  Master  of  the  Rolls. 

In  this  case  I  am  of  opinion,  that  the  Master's  finding 
cannot  be  supported.  I  should  be  inflicting  considerable 
injustice  if  I  were  to  give  a  construction  to  the  cove- 
nant for  quiet  enjoyment,  which  would  narrow  the  rights 
of  the  lessee  in  the  mode  proposed. 

It  is  said  that  the  lessee  is  not  entitled  to  any  com- 
pensation for  her  eviction,  and  that  for  two  reasons :  first, 
because  it  is  clear  on  the  face  of  the  deed  itself,  that  the 
testator  did  not  mean  to  assert  that  he  was  entitled  to 
grant  such  an  interest  as  he  purported  to  give.  This  made 
me  inquire  whether  there  was  any  evidence  of  the  lessee's 
having  notice  that  the  lessor  had  no  title  to  grant  this 
lease.  If  she  had,  a  different  consideration  would  arise ; 
and  it  might  then  be  properly  said,  that  she  could  only 
take  such  title  as  she  knew  could  be  granted  to  her. 
On  the  one  hand,  we  know  that,  in  practice,  a  lessee 
is  never  allowed  to  look  into  the  lessor's  title;  and, 
on  the  other  hand,  a  person  granting  a  term  must  be 
taken  to  know  his  own  title,  and  to  assert  that  he  has 
power  to  grant  that  which  he  purports  to  giant.  The 
words  "  as  far  as  he  lawfully  can,"  are  implied  without 
their  being  used.  A  man  can  only  be  taken  to  grant  that 
which  he  lawfully  can ;  and  by  such  words  as  these,  he 
cannot  mean  to  assert  that  he  is  not  entitled  lawfully  to 
grant  such  a  lease.  To  induce  me  to  construe  these  words 
to  be  an  intimation  to  the  lessee  that  the  lessor  is  not 
entitled  to  do  what  he  professes  to  do,  I  should  require 
either  some  express  authority,  or  some  expression  of 

doubt 
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1852.        doubt  upon  the  face  of  the  lease  that  there  was  a  defect 

^^X"^^'^"^^    as  to  the  title.     In  the  absence  of  any  such  authority 
Calvert  .       ^  ^      .   .       ,         /    ^  ^ 

f),  or  expression,  1  am  of  opinion  that  the  defect  was  not 

Sebright,     disclosed  by  these  words. 

The  other  question  is,  whether  Thomm  Sebright  is 
a  person  '*  claiming  by,  from,  or  under  "  his  father  within 
the  terms  of  the  covenant.  I  concur  in  the  rule  of  con- 
struction of  covenants  as  stated  in  Comyn  ;  and  that  is 
the  very  principle  on  which  I  am  bound  to  decide  this 
case.  This  covenant  is  to  be  considered  according  to 
the  true  intention  of  the  parties  to  the  deed.  Was  it 
not  the  intention  that  the  estate  should  be  continued  to 
the  lessee  during  the  whole  term  for  which  it  was 
granted?  and  does  not  the  covenant  affirm,  that  the 
grantor  had  neither  done  nor  would  do  anything  to  preju- 
dice the  title  of  the  lessee  to  that  term  ?  If  I  held  that 
the  covenant  only  affected  such  estate  as  the  lessor  had, 
or  was  confined  to  the  persons  claiming  under  him  any 
interest  he  might  then  have  in  the  land,  I  should  be 
giving  a  qualification  to  an  unrestricted  covenant.  In 
many  cases  such  a  covenant  is  a  great  security  for  the 
title ;  and  I  am  of  opinion,  that  these  words  ought  to  be 
construed  in  their  largest  possible  terms,  and  that  when 
a  person  having  a  power  to  appoint  executes  that  power, 
the  appointee  does,  in  fact,  obtain  the  estate  '^  by, 
from,  or  under"  the  appointor,  and,  consequently,  that 
any  eviction  by  the  appointee  comes  within  the  terms 
of  a  covenant  for  quiet  enjoyment  as  against  all  persons 
claiming  '*  by,  from,  or  imder  "  the  grantor.  • 

There  has  therefore  been  a  breach  of  covenant  in  this 
case ;  and  the  estate  of  Sir  John  Sebright  is  liable  to  the 
lessee,  for  the  amount  of  the  loss  sustained  by  her  by 
being  turned  out  of  the  property  by  Thomas  Sebright. 

Note. — See  Evam  v.  Vaughan,  4  Bam,  ^J-  O.  261. 
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The  SUTTON  HARBOUR  Improvement  Feb,  9,  13. 

Company  t?.  KITCHENS. 

/^N  the  18th  of  January  1851,  an  injunction  had  been  Where  a  suit 

^^    granted  in  this  case  by  Lord  Langdalcy  on  the  jjato^^v  ^ 

authority  of  the  decision  of  Lord  Cottenham  in  The  matters  sub- 

Ijmdon  and  NoHh  Western  Railway  Company  v.  Smith  ^^^\  *^® 

(a) ;  which  decision  being  subsequently  reversed  in  other  motion,  has 

cases — ^The  East  and  West  India  Docks,  &c.  Railway  jurisdictaon 

Company  v.  GaUke{b) ;  The  London  and  North  Western  ^thout  costs. 

Railway   Company  v.    Bradley  (c) ;    and   The    South      A  suit  hav- 

Staffordshire    Railway    Company    v.     Hall  (rf)— the  ^^^t^""^!^' 

injunction  in  the  present  case  was  also  dissolved  by  the  authority 

the  Lords  Justices  (e),  «^  ^  reported 

case,  which 

The  whole  object  of  the  present  suit  having  thus  ^^t^  ^^ 

failed,  the  Plaintiffs  discontinued  proceeding  in  it.    The  versed,  the 

Defendant  now  moved  to  dismiss  the  bill  for  want  of  p®V^»  ^^ 

^    1      -ni  '     '/«.  •  looking  sim- 

prosecution,  and  the  Plaintiffs  gave  a  cross  motion  to  pw  into  the 

dismiss  their  bill  toithout  costs,  record,  dis- 

missed it 

Mr.  E.  Palmer,  in  support  of  the  motion  to  dismiss  ^^J^^(^* 

without  costs. — ^Where  a  bill  is  filed  on  the  authority  of  a  cannot  go 

reported  case  which  is  afterwards  reversed,  the  Plaintiff  i^*^  ^®  ^®- 

is  entitled,  on  motion,  to  have  his  bill  dismissed  without  ^^^  ^o  dis- 

coets,  Robinson  v.  Rosher(f),    The  Court  has  authority  miss,  nor  can 

to  dispose  of  the  costs  on  motion  where  the  prosecution  \J^    f*. 

of  the  suit  would  be  nugatory,  Knox  v.  Broton  (g) ;  and  pay  the  costs 

it  would  have  been  very  improper  for  the  Plaintiffs  to  of  a  Plaintiff 

^      ,         ^  ^  .  wherethebill 

have  gone  through   the   slow   and  expensive  process  jg  dismissed. 

of 

(o)  1  Mac.  4-  G.  216.  {e)  1  Be  Gex,  M,  ^  G,  161. 

(6)  3  Mac.  4-  Got.  155.  (/)  1  F.  ($•  C.  (C.  C.)  7. 

(c)  lb.  336.      •  (g)  1  Cnx,  359. 

(d)  1  Sim.  N.  8.  373. 

VOL.    XV.  M 
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of  bringing  the  cause  to  a  hearing  merely  for  the  pur- 
pose of  disposing  of  the  costs,  Sivell  v.  Abraham  (a). 

Mr.  Roupetty  contrd, 

A  Plaintiff  may,  if  he  pleases,  abandon  his  suit  upon 
payment  of  costs,  but  he  cannot,  before  hearing,  move 
to  dismiss  without  costs.  The  statute  of  4  Anney  c.  16, 
s.  32,  forbids  it ;  for  it  enacts,  that  for  better  preventing 
vexatious  suits, "  upon  the  Plaintiff^s  dismissing  his  own 
bill,"  the  Plaintiff  "  shall  pay  to  the  Defendant  or 
Defendants  his  or  their  full  costs,"  to  be  taxed,  &c.  In 
the  Anonymous  case  (A),  and  IHxon  v.  Parks  (c),  it  was 
decided,  that  in  no  case  can  a  Plaintiff  'dismiss  his  bill 
without  costs.  Knox  v.  Brown  (d)  does  not  apply,  for 
there  the  suit  had  been  rendered  useless  by  the  Defen- 
dants surrendering  the  lease  which  was  the  subject  of 
the  suit.  In  Robinson  v.  Rosher  (e)  there  was  no  such 
decision,  for  the  cause  was  at  the  hearing.  The  Court 
cannot  travel  out  of  the  record  imtil  the  merits  have  been 
gone  into  upon  legitimate  evidence. 

But  on  the  merits,  the  Defendant  has  always  been  in 
the  right.  The  object  of  the  act  was  to  relieve  persons 
injured  from  expensive  contests  with  opulent  companies ; 
and  the  Plainti£&  have  ineffectually  attempted  to  deprive 
the  Defendant  of  the  benefit  of  this  act.  There  is  no 
reason  why  the  Defendant,  who  has  been  right  in  his 
contention  from  first  to  last,  should  have  to  pay  the 
costs  of  the  litigation.  This  case  is  also,  in  its  circum- 
stances, distinguishable  from  Gattke*s  case. 


The  Master  of  the  Rolls. 

I  will  state  the  view  I  take  of  this  case. 


(a)  8  Beav.  598. 

(b)  1  Ves,  Jun.  140. 

(c)  1  Ves.  Jun.  401. 


I  consider 
it 


(d)  1  Cox,  359. 

(e)  I  Y.^  C.  (C.  C.)  7. 
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it  to  be  the  settled  practice  of  the  Court,  that  it  cannot 
go  into  the  merits  of  a  case  upon  a  motion  to  dismiss 
for  want  of  prosecution.  That  was  decided  by  the  Vice- 
Chancellor  Wigraniy  in  Stagg  v.  Khowles  (a). 

At  the  same  time,  there  is  abundant  authority  to 
show,  that  where  the  subject  matter  of  the  suit  has,  in 
effect,  been  disposed  of,  the  Court  may  stop  the  suit  by 
dismissing  without  costs.  It  was  done  in  Knox  v^ 
Brown  (b),  where  the  suit  was  rendered  nugatory  by 
the  act  of  the  Defendant ;  so  in  the  case  of  Broughton  v. 
Lashmer  (c),  where  a  bill  was  filed  by  an  administrator, 
and  a  wiU  was  afterwards  found.  Lord  Cottenham  dis- 
missed the  bill  without  costs.  The  same  was  stated  to 
be  the  practice  in  Rohinson  v.  Rosher  (rf),  and  in  Sivel} 
V.  Abraham  (e). 
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I  consider  that  in  all  cases  where  the  suit  is  rendered 
absolutely  nugatory,  as  where,  by  the  act  of  the  Defen- 
dant, the  discovery  of  a  will,  the  passing  of  a  statute,  and 
other  similar  cases,  it  appears  impossible  that  the  Plain- 
tiff can  make  his  suit  available,  the  Court  will  consider 
that  there  is  sufficient  ground  for  its  interference.  The 
case  o{  Robinson  v.  Rosher  shows,  not  only  that  a  change 
in  the  law,  by  a  subsequent  decision  reversing  a  former 
reported  case,  would  be  a  reason  for  excusing  the  Plain- 
tiff from  paying  the  costs  of  the  suit,  but  also  that  the 
Court  considered  that  an  interlocutory  apphcation  might 
be  made  to  dismiss  without  costs.  I  am  therefore  of 
opinion,  that  on  any  of  these  grounds  the  Court  would 

stay 


(a)  3  Hare,  243 ;  and  see 
Hie  Lanctuhire  and  Yorkshire 
Railway  Company  v.  EvanSt 
14  Beav.  629. 

(h)  1  Gkc,  359;  2  Bro. 
(C.  C.)  186. 


(c)  Cited  1    Younge  ^  Col. 
{C.  C.)  11. 

{d)iY^  a (C. a) 7. 

\e)  8  Beav.  598. 
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stay  further  proceedings  in  a  suit^  and  dismiss  the  bill 
without  costs.  However,  it  appears,  in  all  these  cases, 
either  that  the  Defendant  has  admitted  that  the  fiirther 
prosecution  of  the  suit  would  be  fiitile,  or  that  there  was 
no  contest  whether  the  subject  matter  was  gone.  My 
difficulty  in  this  case  is,  that  there  is  no  such  admission; 
on  the  contrary,  it  is  said,  that  this  differs  from  Gattke^s 
case.  The  Court  cannot  go  into  the  merits  upon  motion  to 
dismiss  one  of  this  nature ;  but  it  seems  so  monstrous  an 
injustice  to  compel  a  Plaintiff  to  go  through  the  whole 
of  his  case  and  produce  evidence,  where  it  clearly  appears 
that  he  can  have  no  relief  at  the  hearing,  the  subject 
matter  of  the  suit  having  been  taken  away  after  the 
bin  was  filed,  that  I  think  it  proper  for  the  Court  itself 
to  look  into  the  pleadings  and  judge  whether  any  relief 
can  ultimately  be  had.  I  state  the  groimd  of  my  deci- 
sion, in  order  that  it  may  receive  the  correction  of  a 
higher  tribunal,  which  is,  that  admitting  that  on  a 
motion  to  dismiss,  the  Court  has  no  power  to  go 
into  the  merits,  yet  if  it  manifestly  appears  on  the 
pleadings  that  the  subject  of  the  suit  is  gone,  and  that 
its  fiirther  prosecution  can  be  of  n6  benefit  to  any 
one,  the  Court  will  not  allow  a  Defendant  to  force  the 
Plaintiff  to  go  through  all  the  proceedings,  in  order  to 
determine  a  mere  question  of  costs,  which  might  be 
done  at  an  earlier  stage  of  the  proceedings. 


Assuming  'that  the  case  of  The  London  and  North 
Western  Railway  Company  v.  Smith  is  overruled 
by  The  Edst  and  West  India  Docks,  &c.  Railway 
Company  v.  Gattke,  and  that  the  ground  on  which 
the  present  Plaintiffs  could  have  relief  has  been  taken 
away,  the  present  being  a  similar  case,  I  think  that 
there  is  sufficient  to  show,  that  if  this  case  were  brought 
to  a  hearing,  the  Court  would  not  give  costs  to  either 
side. 

I 
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I  have  been  considering  whether,  if  the  suit  were 
allowed  to  proceed,  the  Court  had  the  means  of  making 
the  Defendant  responsible  for  the  future  costs  of  the 
suit  upon  the  cause  coming  to  a  hearing.  If  I  saw 
the  means  of  making  the  Defendant  liable  for  the 
future  costs  of  the  Plaintiffs,  it  would  be  a  ground  for 
allowing  the  case  to  proceed ;  but  I  am  not  aware  of  any 
case  in  which  the  Court  has  made  a  Defendant  pay  the 
costs  of  a  Plaintiff  whose  bill  is  dismissed ;  I  could  not 
do  it  without  consent.  If,  therefore,  the  Defendant 
will  consent  to  pay  such  costs  as  the  Court  may  order, 
I  will  only  make  the  usual  order  for  speeding  the  cause ; 
but  if  he  declines,  I  will  then  simply  look  into  the 
merits  upon  the  record. 


165 

1852. 

The 

Sutton 

Harboub 

Improvement 

Company 

V. 
HiTCHENS. 


The  Master  of  the  Rolls. 

I  have  looked  into  the  pleadings,  and  am  of  opinion 
that  this  is,  in  substance,  the  same  case  as  The  London 
and  North  Western  Railway  Company  v.  Smith,  I 
must,  therefore,  dismiss  the  bill  without  costs. 


Feb.  13. 


Note. — ^Upon  appeal,  a  variation  was  made  in  the  order,  by 
giving  the  Defendant  the  costs  of  the  motion  to  dismiss. — See 
1  De  Gex,  M.  ^  (?.  161. 
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Feb.  16.  PEARD  V.  KEKEWICH. 

Pevise  in        HpHIS  was  a  special  case  under  the  following  circum- 
trust  for  ^.       -*-    stances : — 
for  life,  with 

remainder  to        _,  «»    •» «         »^        *    i      i  •        .-11    -i       ^    1 

any  of  his  ^^^  testator  Shtudham  Peardy  by  his  will  dated  the 

children,  as      15th  ot  June  1829,  devised  his  real  estates  to  trustees 

point^^AtSe  ^^  ^^*  "^  ^'^^^  ^^^  ^^  ^^^  Georqe  Peard  for  life,  with 
date  of  the      remainder  for  all  and  every  or  any  one  or  more,  to  the 

i^i'j   V  X  exclusion  of  the  others  or  other  of  them  of  the  children 
no  child,  but 

at  the  death    of  Oeorge  Peard,  as  George  Peard  should  by  deed  or 
ofthetestator  ^y  appoint,  and,  in  default,  upon   trust  for  all  and 
B,  three      '  every  the  children  of  George  Peard  in  tail, 
years  old.  A,, 

^i2' to"         O^ ^^^ ^^* ^^ "^^^^  1^^^>  *^®  Plaintiff  George  Shtdd- 
trustee*  and    ham  Peard,  the  eldest  son  of  George  Peard,  was  bom  ; 

^eir  heirs,  in  ^^^  ^^  testator  afterwards  made  a  codicil  to  his  will  on 
^ — "*  for  B, 

ishdrs,  the  4th  ot  June  1831,  and  he  died  in  December  1832. 

>  be  con- 

gnty_  In  1886,  George  Peard  made  his  will,  whereby  he 

,  with  a  executed  the  power  of  appointment  given  him  by  his 

sons  if  ^'^^'^^^'s  ^^  9  ^^^  '^^  thereby  appointed  the  estates  to 

3dunder  trustees  and  their  heirs,  "  in  trust  for  his  son  George 

by-one ;    gJufldham  Peard,  his  heirs,  executors,  administrators, 

le  ax- 

i  the       and   assigns  ;   and  to  be    respectively  conveyed,   as- 

^  ^       signed,  and  assured  to  him,  when  and  as  he  should 
aulated  ^,   . 

B.,  or  at^^ 

other  sons,  should  attain  twenty-three,  and  then  to  pay  them  over.    Held, 
the  gift  was  not  too  remote,  and  tiliat  the  direction  to  accumulate  was  valid. 


29,  June  15.  Will  of  S,  P. 

29,  June  29.  Plaintiff,  O.  8.  P.,  bom 

31.  Codicil  of /».  P. 


DATES. 

1832.  Deatii  of  8.  P. 

1836.  Will  of  G.  P. 

1837.  Death  of  G.  P. 
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attam  the  age  of  twenty-three  years ;  and  in  case  his  1852. 
son  George  Shuldham  Peard  should  die  before  he  vv,kkd 
should  have  attained  the  age  of  twenty-one  years,  to  r. 

the  use  of  the  second,  third,  fourth,  and  all  and  every  ^^j^kewich. 
the  other  son  and  sons  of  his  the  said  testator's  body," 
in  succession  in  tail,  and  to  be  conveyed  to  them 
as  they  shoiild  attain  twenty-three.  He  directed  the 
trustees  to  pay  50/.  a-year  for  the  n^intenance  and 
education  of  the  Plaintiff  until  the  age  of  seventeen, 
and  250/.  a-year  afterwards;  but  did  not  state  when 
that  allowance  was  to  cease. 

"  And  subject  as  aforesaid,  he  thereby  directed  the 
trustees  or  trustee,  from  time  to  time,  to  invest  all  the 
clear  residue  of  the  rents  and  profits  which  should  re- 
main after  satisfying  and  discharging  the  yearly  sums 
of  50/.  and  250/.,  and  all  necessary  outgoings  in  respect 
of  the  said  real  estates  thereinbefore  appointed  in 
government  or  public  securities  to  accumulate j  and  also 
to  accimiulate  the  accumulations  in  like  manner,  until 
his  son  George  Shuldham  Peard,  or  such  other  sons,  as 
aforesaid,  should  first  attain  the  age  of  twenty-three 
years ;  and  on  his  or  their  first  attaining  that  age,  then 
upon  trust  to  pay,  assign,  and  make  over  all  such  secu- 
rities and  accimiulations  unto  George  Shuldham  Peard, 
or  to  such  other  sons,  as  aforesaid,  who  should  live 
first  to  attain  that  age,  his  executors,  administrators, 
and  assigns,  for  his  and  their  own  absolute  use  and 
benefit." 

George  Peard  died  in  1837,  and  the  Plaintiff  attained 
twenty-one  on  the  29th  of  June  1850.  This  was  a  case 
for  the  opinion  of  the  Court  on  different  questions 
arising  imder  the  two  wills. 

Mr.  Walpole  and  Mr.  Amphlett,  for  the  Plaintiff. 

The 
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1852.  The  second  will  appoints  the  estates  to  trustees  in 

trust  for  the  Plaintiff  and  his  heirs,  and  to  be  conveyed 
when  he  shall  attain  twenty-three.  Then  follows  the 
gift  over  if  he  shall  die  under  twenty-one.  The  direction 
to  convey  does  not  postpone  the  vesting;  and  this,  there- 
fore, is  an  absolute  vested  gift,  with  a  postponement 
of  the  conveyance  until  he  shaH  attain  twenty-three,  and 
a  gift  over  on  \|is  dying  under  that  age. 

Secondly.  The  direction  in  the  second  will  to  accu- 
mulate until  the  Plaintiff  attained  twenty-three  is  per- 
fectly valid.  The  test  of  its  validity  is  introducing  the 
direction  into  the  first  will,  instead  of  the  power  itself, 
1  Sugden  on  Powers  (a) ;  and  "  in  considering  the  vali- 
dity of  the  limitations  in  this  will,  with  reference  to  the 
state  of  the  testator's  family,  the  state  of  the  family  must 
be  looked  at  as  it  existed  at  the  time  of  the  death  of  the 
testator,  and  not  as  it  existed  at  the  date  of  the  will,'* 
Williams  v.  Teale  (5),  at  which  time  the  Plaintiff  was 
two  years  old.  The  gift,  therefore,  was  in  favour  of  a 
person  in  esse  at  twenty-three,  and  is  therefore  perfectly 
valid.  Even  if  the  will  were  for  this  purpose,  to  speak  at 
its  date,  the  Plaintiff  was  then  in  ventre  sa  mh-e;  besides 
which,  the  subsequent  codicil  of  1831  would,  in  such  a 
view,  bring  down  the  will  to  a  date  subsequent  to  his 
birth.  The  doubt  as  to  the  time  at  which  the  will  speaks 
has  arisen  out  of  the  conflicting  opinions  of  two  modem 
text  writers,  Mr.  Jarman  and  Mr.  Letois,  who  have, 
strangely  enough,  changed  their  original  opinions.  In 
Lord  Dungannon  v.  Smith  (c),  nearly  the  whole  of  the 
Judges  founded  their  opinions  on  this :  that  you  were, 
in  a  question  of  remoteness,  to  look  to  thfe  circum- 
stances 


(fl)  Sixth  edition,  p.  498.  (c)  12  CL  fy  Fin.  546. 

(6)  6  Hare,  251. 
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stances  existing  at  the  death  of  the  testator^  and  not        1852. 

to  those  at  the  date  of  his  will.  ^:^^^  ^ 

Peard 

t?. 
But  even  if  the  direction  to  accumulate  were  void,  the  I^ekewich. 
effect  would  only  be  to  entitle  the  Plaintiff,  for  he  has 
a  prior  absolute  vested  gift,  which  remains  unaffected 
by  the  subsequent  attempt  to  cut  it  down  by  an  invalid 
disposition  which  fails :  Ring  v.  Hardwick  (a),  Kampf 
V.  Jones  (J),  Carver  v.  Bowles  (c). 

Where  a  trust  for  accumulation  is  void  by  common 
law,  you  strike  it  out  of  the  will,  and  the  first  vested 
estate  is  accelerated.  Lord  Southampton  v.  The  Mar- 
quis of  Hertford  (e/),  which  decided,  that  if  property 
is  given  subject  to  a  trust  which  is  bad,  the  gift  of 
the  property  takes  effect  exempt  from  the  trust  (e). 
So  in  Marshall  v.  Holloway  (f),  where  there  was  a 
devise  and  bequest  to  accumulate,  and  subject  thereto, 
for  the  eldest  son  then  living  of  C.  for  life,  the  trust 
to  accumulate  being  declared  void,  it  was  held  that 
C,*s  eldest  son  was  entitled  in  possession  to  the  rents 
and  interest :  Brotone  v.  Stottghton  (g). 

The  Plaintiff  is  therefore  entitled  to  the  rents,  which 
are  payable  immediately,  without  waiting  for  his  at- 
taining twenty-three :  Saunders  v.  Vautter(h)y  and  see 
Jossdyn  v.  Josselyn(i)y  Jackson  v.  Maryoribanks  (Jc)y 
Curtis  V.  Lukin  (f),  Rocke  v.  Rocke  (m). 


Mr.  Lhyd  and  Mr.  /.  H.  Palmer y  contrd. 


The 


(a)  2  Beav.  352. 

(g)  14  Sim.  369. 

(b)  2  Keen,  756. 

(A)  Cr.  &  Ph.  240, 

(c)  2  22.  4-  Myl.  301. 

(t)  9  Sim.  63. 

{d)  2  Ves.  ^  B.  54. 

(k)  12  Sim.  93. 

(e)  See  2  Swan,  480. 

(/)  5  Beav.  155. 

(/)2  5tran.432. 

(m)  9  Beav.  66. 
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1852.  The  intention  of  the  testator  was,  that  the  Plaintiff 

^""^""""■*^    should  not  take  any  estate  until  he  attained  twenty- 
tj,  three.     The  terms  of  the  appointment  must  be  taken 

Kekewich.  altogether,  and  not  divided  into  two,  and  the  qualifica- 
tion must  override  the  whole :  HoUiday  v.  Overton  (a). 
The  gift  will  read  thus :  "  in  trust  for  the  Plaintiff  and 
his  heirs,  when  and  as  he  shall  attain  twenty-three,  and 
to  be  conveyed  to  him  when  he  attains  twenty-three." 
The  Plaintiff,  therefore,  could  only  take  in  the  event  of 
his  attaining  twenty-three,  and  he  had  no  vested  in- 
terest until  that  time. 

Secondly.  The  direction  to  accumulate  is  void,  for  it 
transgresses  the  rule  as  to  perpetuities.  The  circum- 
stances are  to  be  regarded  as  at  the  time  when  the  instru- 
ment was  made ;  and  the  Plaintiff  was  then  unborn,  and 
consequently  the  trust  might  continue  beyond  twenty- 
one  years  after  a  life  then  in  being.  Again,  the  accu- 
mulation was  to  continue,  not  only  during  the  life  of 
the  Plaintiff,  but,  if  necessary,  of  the  other  sons,  as  to 
whom  the  direction  would  necessarily  be  void ;  and  this 
invalidates  the  whole.  Porter  v.  Fox  (i),  where  the  ac- 
cumulation was  for  the  testator's  grandchildren,  and 
T,  0.,  to  be  distributed  as  they  should  become  twenty- 
five  :  and  it  was  held  void. 

If  the  gift  to  the  Plaintiff  be  not  vested,  and  the 
direction  for  accumulation  void,  the  accumulations  will 
be  unappointed  by  the  second  will,  and  be  divisible 
between  all  the  children  equally. 

Mr.  NcUdery  for  the  executors  and  trustees. 

BoTdston^s  case  (c),  Leeming  v.  Sherratt  (c?),  Leake  v. 
Robinson  (e)y  Doe  v.  CundaU{f)y  were  also  cited. 

The 

(a)  14  Bear,  467.  (rf)  2  ITare,  14. 

(6)  6  Sim,  486.  {e)  2  Mer.  363. 

{c)  3  Rep.  19  a.  (/)  9  Ea$t,  400. 
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The  Master  of  the  Rolls. 

I  have  no  doubt,  on  the  first  question,  that  the  will 
was  a  good  exercise  of  the  power  of  appointment.    Kekewich. 
With  respect  to  the  second  question,  I  also  think  that 
clear  and  distinct. 

It  IS  to  be  observed,  that  the  property  is  given  to 
trustees,  in  trust  for  the  testator's  son  George  Shuldham 
Peard,  his  heirs,  executors,  administrators,  and  as- 
signs. The  Plaintiff  contends  that  I  am  to  stop  there ; 
and  I  am  of  that  opinion,  although  the  Defendant 
insists  that  I  must  necessarily  mix  it  up  with  the  sen- 
tence which  follows  afterwards.  Now,  if  you  stop  there, 
the  absolute  gift  in  fee  simple  is  complete. 

But  it  is  argued,  that  I  cannot  separate  that  gift  from 
the  words  which  follow  afterwards,  which,  it  is  said,  are 
mixed  up  with  it.  That  appears  to  me  contrary,  not 
only  to  the  true  grammatical  construction  of  the  sentence, 
but  to  the  various  authorities  in  which  similar  and 
analogous  words  have  been  construed.  There  might 
possibly  have  been  some  question  if  it  had  gone  on  to 
say  "  in  trust  for  his  son,  his  heirs,  and  assigns,  to  be 
conveyed  and  assigned  at  the  age  of  twenty-three  years;" 
but  the  word  "  and"  makes  a  distinct  separation  and  divi- 
sion between  the  two  sentences,  giving  it  to  the  trustees 
in  trust  for  the  son,  his  heirs,  and  assigns,  and  to  be 
conveyed,  assigned,  and  assured  to  him  when  and  as  he 
attains  the  age  of  twenty-three  years.  This  does  make 
a  distinction  between  the  gift  to  him  and  the  period 
when  he  is  to  have  the  complete  and  absolute  enjoy- 
ment of  the  property  by  conveyance.  This  is  made 
clear  by  the  subsequent  direction  to  accumulate  the 
rents  until  the  age  of  twenty-three  years ;  and  it  is  made 
still  more  distinct  by  what  follows,  because  it  directs 

that 
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1853.        that  in  case  the  8on  should  die  before  he  attained  twenty- 
"^^^^^^"^^    one  years  of  age,  then  the  estate  was  to  go  over  to  the 
V,  second,  third,  fourth,  and  every  other  son, 

KEKEWICfl. 

This  observation  forces  itself  upon  the  mind  of  every 
person  reading  this  sentence,  viz. :  that  if  the  construc- 
tion contended  for  by  the  Defendant  in  this  case  be  ad- 
mitted by  the  Court  to  be  correct,  then  what  is  to  take 
place  if  George  Shtcldham  Peard  should  happen  to  die 
after  having  attained  twenty-one,  and  before  he  attained 
twenty-three?  According  to  the  argument,  he  would 
not  have  obtained  a  vested  interest,  and  the  gift  over 
would  not  take  effect ;  and,  consequently,  although  the 
testator  had  evidently  endeavoured  to  provide  for  every 
event,  here  would  be  a  case  manifestly  unprovided  for  by 
the  will.  But  that  is  made  perfectly  distinct  and  intel- 
ligible if  the  gift  be  to  the  son  in  fee  simple,  but  to  be 
conveyed  to  him  so  that  he  is  to  have  the  fiill  benefit  of 
the  gift  at  the  age  of  twenty-three,  with  accimiulations 
in  the  meantime,  but  a  gift  over  if  he  should  not  attain 
the  age  of  twenty-one. 

Similar  cases  constantly  occur  in  legacies.  Porter 
V.  Fox{d)  is  no  authority  for  holding  the  contrary, 
because,  in  that  case,  there  was  an  interest  given  to 
trustees  in  trust  to  accumulate  the  rents  for  the  benefit 
of  certain  persons. 

The  moment  you  direct  the  rents  to  accimiulate  for 
certain  persons,  it  shows  that  they  are  not  to  have  a 
vested  interest  in  it  on  the  death  of  the  testator,  because, 
if  that  were  so,  there  could  be  no  accumulation ;  and 
then  the  testator  himself  must  fix  the  period  of  the 
accumulation,  and  in  that  case,  he  had  fixed  it  at  the  age 

of 
(a)  6  Sim.  485.. 
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of  twenty-five ;  the  consequence  of  which  was,  that  there        185S. 
was  no  gift  to  them  until  they  attained  that  age.  Leake    ^""^"'""**^ 
V.  Robinson  (a)  is  also  perfectly  clear ;  in  that  case,  the  t?. 

estates  were  given  to  trustees  to  receive  the  rents,  and  Kekewich. 
to  apply  such  portion  thereof  as  might  be  thought  proper 
for  the  maintenance  of  certain  persons.  That  is  no  gift 
to  those  persons,  it  is  a  mere  trust  to  apply  the  rents 
for  the  benefit  of  certain  children.  When  is  that 
trust  to  cease  ?  The  trust  is  to  cease  when  they  attain 
the  age  of  twenty-five ;  and  then,  and  not  till  then,  the 
trustees  were  to  pay  over  to  them  certain  shares.  Sir 
William  Grant  held,  no  doubt  in  accordance  with  all 
former  and  subsequent  decisions,  that  there  was  no  gift 
to  them  imtil  they  attained  the  age  of  twenty-five,  the 
only  gift  being  contained  in  the  words  directing  the 
payment. 

Here  there  appears  to  me  to  be  a  distinct  gift,  inde- 
pendent of  any  words  of  payment.  There  is  no  direc- 
tion here  that  the  estates  shall  not  be  vested  in  George 
Shuldham  Peard  until  twenty-three,  but  merely  that 
they  shall  be  conveyed  to  him  when  he  attains  that  age. 

I  am  therefore  of  opinion,  that  George  Shuldham 
Peard  took  an  estate  in  fee  simple  upon  the  death  of 
the  testator,  liable  to  be  divested  in  case  of  his  death 
under  the  age  of  twenty-one  years  (which  event  has  not 
occurred),  and  with  a  direction  that  the  estates  should  be 
regularly  conveyed  and  assured  to  him  upon  attaining 
the  age  of  twenty-three. 

With  respect  to  the  trust  for  accumulation,  I  am  also 
of  opinion  that  it  is  governed  by  the  principle  and  au- 
thority of  Williams  v.  Teale  (i).  This  is  the  case  of  a 
power  of  appointment  amongst  a  certain  class,  and  the 

donee 
(fl)  2  Mer.  363.  (b)  6  ffarc,  239. 
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1852. 


Peard 

V. 

Kekewich. 
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donee  of  the  power  cannot  appoint  to  any  person  whom 
the  original  creator  of  the  power  could  not  himself  have 
given  it.  The  testator  gives  a  power  to  the  donee  of  the 
power  to  divide  the  estate  betwen  one  or  more  children, 
exclusive  of  the  others,  in  such  shares  and  proportions 
as  he  shall  think  fit  by  will.  At  the  time  when  that 
power  came  into  effect  there  was  one  son  alive.  Why 
could  not  the  original  testator  have  given  a  limited 
estate  to  that  son,  if  he  had  thought  fit,  or  directed 
there  should  be  an  accimiulation  imtil  that  son  attained 
the  age  of  twenty-three  years,  he  being  at  that  time  of 
the  age  of  three  years  and  upwards  ?  Being  of  opinion 
that  the  first  testator  had  the  power  of  doing  so,  I  am 
also  of  opinion  that  the  second  testator  had  the  power  of 
directing  that  accumulation  in  favour  of  the  eldest  son. 


With  respect  to  the  other  sons,  no  point  arises,  and 
T  shall  therefore  express  no  opinion. 

Declare,  that  he  took  a  vested  interest  liable  to  be 
divested  on  his  death  imder  twenty-one,  and  that  the 
direction  to  accumulate  until  he  attains  twenty-three 
is  valid. 
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HILES  f).  MOORE.  Feb.  17. 

'TTHIS  was  a  redemptioii  suit  instituted  by  a  mort-  Receiver 

-■■    gagor ;  and  the  contest  on  the  present  occasion  ^^^^^  *    . 

^  ^  *^  mortgagee  in 

was  between  two  Co-defendants,  Mr.  Moore  and  Mrs.  possession 

WiJUamSy  who  were  mortgagees.  granted  after 

decree,  on  the 
application 
The  first  mortgage  for  a  sum  of  1,700/.,  secured  on  of  another 

the  corpus  of  the  estate,  was  vested  in  Gleadow ;  the  °^^^^* 

next,  which  was  on  the  life-estate,  appeared  to  be  a  dant 

mortgage  dated  in  February  1825,  for  200/.,  vested  in      -^  ^-^  ^^ 

Mrs.  Williams  ;  the  next,  on  the  life-estate,  was  dated  gagee,  took 

in  February  1827,   and  for  100/.  was  vested  in  Mr.  possession, 

Moore.     Mr.    Moore  claimed  2,800/.,   Mrs.  Williams  bonffhtnpthe 

other  mortgages  on  the  life-estate,  but  the  priorities  first  mort- 

of  the  charges  had  not  as  yet  been  determined.     In  ?^^'  ^^\ 
.     ^  .  .  ing  retained 

March  1836,  Moore  entered  mto  possession  as  mortgagee  possession 

of  the  life-estate,  and  subsequently,  in  1837,  he  pur-  ^^^7  J^> 
chased  Gleadow^s  mortgage  of  1,700/.  charged  on  the  fee.  ^  consider- 
able sum,  a 
The  bill  was  filed  by  the  mortgagor  in  1841,  for  a  f^^^""*^ 
redemption,  and  the  decree,  made  in  June  1848,  after  against  him, 

certain    declarations,    referred   it   to    the   Master,    to  on  theappli- 

,  1^1  cation  of  the 

ascertam  the  amount  due  on  the  several  mortgage  se-  second  mort- 

curities,  and  what  had  been  expended  by  the  mortgagees  gagee,  the 

*'for  substantial  repairs  and  lasting  improvements;'*  ^  j^  ^^^ 

and  he  was  to  ascertain  the  amount  due  to  the  several  satisfactorily 

inciunbrancers,  and  the  priorities  of  the  several  mort-  ^ho^g  that 
^  .  .  anything  re- 

gagees,  and  to  charge  Moore  with  an  occupation  rent.      mained  due 

on  the  first 
Ghreat  delay  having  occurred  in  the  prosecution  of      "»^^* 
the  reference,  &c.,  the  Master  made  a  separate  report 
in  June  1860,  as  to  part  only  of  the  matters  referred  to 

him; 
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him ;  namely,  the  occupation  rents  and  the  mortgages 
of  Mrs.  Williams,  He  found  the  several  securities 
of  Mrs.  Williams,  and  that  4,623/.  was  due  to  her; 
and  he  charged  the  Defendant  Moore  with  5,800/.  for 
occupation  rent  of  the  premises,  being  at  the  rate  of 
300/.  a  year,  from  1836  to  1842,  and  350/.  a  year  subse- 
quently ;  but  his  report  went  no  further. 

Moore  took  exceptions  to  this  report,  which,  after 
argument,  were  now  overruled,  and  a  petition,  which  had 
been  presented  by  Mrs.  Williams,  came  on.  It  stated  the 
decree  and  report,  and  after  alleging  that  the  mortgage 
for  1,700/.  was  the  only  one  prior  to  her  own,  and  that 
all  monies  thereon  had  been  paid,  and  showing  great 
delay  on  the  part  of  Moore  and  the  Plaintiff  in  the 
prosecution  of  the  inquiries,  and  that  she  had  in  vain 
endeavoured  to  urge  forward  the  proceedings,  prayed 
the  confirmation  of  the  report  and  the  appointment  of 
a  Receiver. 

Moore,  in  his  affidavit  in  opposition,  stated  as  follows : 
"  And  I  further  say,  that  I  firmly  believe,  that  on  taking 
my  said  accoimts  in  the  Master's  Office,  it  will  be  found 
that,  not  only  the  said  principal  simi  of  1,700/.,  but 
also  the  several  other  principal  sums  of  money  due  to 
me  on  my  said  mortgage  securities  in  the  pleadings 
mentioned  have  not,  nor  hath  any  or  either  of  them, 
been  paid  off;  but  that  the  whole  of  the  said  sum  of 
1,700/.,  and  the  greater  part  of  the  other  sums  of  money, 
still  remain  due  on  the  said  several  securities." 

The  interest  on  1,700/.  and  2,300/.,  and  the  premiums 
on  two  policies,  together  with  land-tax,  property-tax, 
and  insurance,  amounted,  as  he  said,  to  299/.  a-year. 

Mr.  Elmsley  and  Mr.  G.  L.  Russell,  in  support  of  the 
petition. — The  -Defendant   Moore   took   possession  by 

\'irtue 
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virtue  of  his  secJDnd  mortgage  on  the  life  estate,  and  then        1852. 
got  the  legal  estate  by  buying  up  the  charge  for  1,700/.;    "  ^^^^ 
but,  as  against  Mrs.  Wttttante,  he  has  no  right  to  retain  r. 

that  possession  after  payment  of  the  1,700/.  and  interest.  Moore. 
The  Court  will  not,  it  is  true,  appoint  a  Receiver  against  a 
prior  mortgagee  in  possession,  if  he  will  distinctly  swear 
that  something  definite  is  due  to  him,  and  he  is  bound 
to  proper  accounts  for  that  purpose.  In  Codrington 
V.  Parker  (a) f  Lord  Eldan  acted  on  that  principle. 
He  says,  "  the  subsequent  incumbrancer  and  the  mort- 
gagor are  entitled  to  know  what  is  the  state  of  the 
account;"  and  he  permitted  the  motion  to  stand  over, 
"  in  order  that  an  affidavit  should  be  made  as  to  the  sum  ♦ 
due  to  the  Defendant,  declaring  that,  if  that  information 
should  not  be  given,  the  order  for  a  Receiver  should  be 
made."  This  case  is  brought  within  the  principle  of 
that  authority.  There  is  nothing  from  which  the  state 
of  the  accounts  can  be  ascertained ;  and  the  affidavit 
states  no  definite  stun  due,  and  is  too  vague  to  act  upon. 
It  may  be  true  that  a  large  sum  is  due  to  Mr.  Moore  ; 
but  he  is  bound  to  show  that  something  is  due  to  him 
on  a  mortgage  prior  to  that  of  Mrs.  Williams,  for  he  can- 
not avail  himself  of  his  possession  to  pay  ofi"  his  own 
incumbrances,  which  are  subsequent  to  Mrs.  Williams^  : 
Bemey  v.  Setcell  (J).  It  is  evident  that  the  first  chai^ 
of  1,700/.  has  been  paid  off,  for  he  has  received  out  of 
the  estate  5,300/. 

His  supineness  alid  negligence  in  the  Master's  Office, 
in  order  to  retain  possession,  is  another  ground  for 
appointing  a  responsible  person,  to  protect  the  interest 
of  all  parties,  until  the  hearing  of  the  cause  on  further 
directions. 


Mr. 


(fl)  16  Ven,  469.  (6)  I  Jac  8f  W,  650. 
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1862.  Mr.   Stuart,  for  the  ^Plaintiff,  supported  the  appli- 

cation. 


MOOBE. 


Mr.  Campbell  and  Mr.  Fisher^  for  Moore. — ^This 
application  for  a  Receiver,  by  one  Defendant  against 
her  Co-defendant^  after  decree  and  pending  the  taking 
of  the  accounts  and  inquiries  in  the  Master's  Office,  is 
quite  irregular.  All  matters  were  settled  up  to  the 
hearing,  and  fiirther  directions  were  then  reserved ;  no 
new  facts  have  arisen  entitling  a  Co-defendant  to  inter- 
vene and  obtain  an  order  which  anticipates  the  decree  on 
further  directions,  and  that  without  the  necessary  mate- 
rials to  adjudicate  on.  The  question  of  priorities  cannot 
now  be  discussed,  for  it  is  the  very  matter  which,  at  the 
hearing,  was  referred  to  the  Master.  Moore  is  con- 
fessedly the  first  mortgagee  in  possession,  and  swears 
that  a  considerable  sum  is  due  to  him ;  this  is  all  that 
Lord  Eldon  required  to  be  done  in  both  the  cases  cit^d. 


But  if  the  accounts  are  to  be  entered  into,  it  appears 
that  the  rent  of  300/.  was  barely  sufficient  ^to  keep  down 
the  annual  payment.  The  interest  on  the  two  mort- 
gages of  1,700/.  and  2,300/.,  the  premiums  on  two 
life-policies,  and  the  taxes^  &c.  amount  altogether  to 
299/.,  besides  which,  Mr.  Moore  claims  641/.  for  lasting 
improvements.  There  remained,  therefore,  no  surplus 
to  pay  ofi"  capital. 


The  delay  which  has  occurred  is  no  more  imputable 
to  Moore  than  to  the  Plaintiff  or  Williams.  The  Master, 
if  application  had  been  made,  might  have  given  the 
conduct  of  the  cause  to  any  of  the  parties ;  he  might 
have  proceeded  ex  parte  and  de  die  in  diem  (a) ;   he 

might 

{a)  General  Orders,  1828,  Ord.  Can. 
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might  make  his  warrants  peremptory,  and  have  reported 
undue  delay.  The  other  parties  had,  therefore,  fiill 
power  to  bring  the  matter  to  a  speedy  conclusion. 

The  Master  of  the  Rolls. 

Though  I  have  had  considerable  difficulty  in  this  case, 
I  think  that  the  proper  mode  of  applying  the  rule 
of  the  Court  is  to  grant  a  Receiver.  The  reason  is 
this :  in  the  first  place  it  is  ,  to  be  observed,  that  in 
cases  of  this  description,  and  to  avoid  complication,  the 
Court,  where  the  priorities  are  not  admitted,  sends  a 
reference  to  the  Master,  to  ascertain  the  priorities, 
in  order  that  it  may  make  a  decree,  enabling  the 
mortgagees,  according  to  their  priorities,  to  redeem  and 
foreclose  each  other  in  succession.  That,  therefore,  is 
an  answer  to  the  observation,  "  that  though  a  Receiver 
was  asked,  it  was  refused  at  the  hearing."  •  If  refused, 
it  was  no  doubt  because  it  could  not  be  asked  for 
by  the  Plaintiff,  for  there  could  be  no  pretence  for 
granting  him  a  Receiver  against  his  mortgagee  in 
possession,  and  one  Co-defendant  could  not  ask  it 
against  another. 

A  reference  was  sent  to  the  Master  to  inquire  into 
the  priorities.  The  Master  has  made  a  separate  report 
on  two  matters  only ;  namely,  the  amount  due  to  the 
Defendant  Mrs.  WiUiamSy  and  the  amount  with  which 
the  Defendant  Moore  is  to  be  charged  in  respect  of  his 
occupation  of  the  premises.  The  case  is  then  brought 
on,  upon  exceptions  to  this  report,  and  the  Court  having 
disposed  of  those  exceptions,  the  amount  due  to  Mrs. 
Williams  J  and  the  amount  with  which  the  Defendant, 
ilr.  Moore,  is  to  be  charged  in  respect  of  his  occupation 
of  the  premises,  has  been  definitively  ascertained. 

N  2  The 
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1852.  The  rule  of  the  Court  is,  that  it  will  not  grant  a  Re- 

"  ^ '  ^^  "    ceiver  against  a  mortgagee  in  possession  when  anything 
r.  is  due  to  him ;  hut  this  means  against  a  prior  and  not  a 

Moore.  subsequent  mortgagee  in  possession;  that  is,  a  prior 
mortgagee  having  anything  due  to  him  is  entitled  to 
retain  that  possession  imtil  he  is  fully  paid.  But  Lord 
EldoHy  in  the  case  of  Codrington  v.  Parker  (a),  stated,  that 
the  Court  will  not  allow  that  rule  to  prevail  in  eases 
where  the  conduct  of  the  mortgagee  himself  has  rendered 
it  impossible  for  any  person  to  ascertain  whether 
anything  is  due  to  him  or  not.  I  understand  Lord 
BldorCs  observation  to  apply,  not  to  a  case  which  has 
been  before  the  Master,  but  to  one  previous  to  any 
such  reference.  Lord  Eldon  makes  this  observation: 
"  I  have  very  little  doubt,  except  whether  I  should 
appoint  a  Receiver  at  present,  or  give  time  to  answer 
that  question ;"  that  is,  whether  he  should  allow  farther 
time  to  enable  the  mortgagee  to  explain  by  affidavit 
what  was  due  to  him.  Ultimately,  he  gave  leave  to  the 
mortgagee  to  make  an  affidavit  as  to  the  sum  due  to 
him,  declaring,  however,  that  if  that  information  should 
not  be  given,  the  order  for  a  Receiver  shoidd  be  made. 
The  case  was  not,  I  believe,  mentioned  again ;  but  the 
concluding  observations  of  Lord  Eldon  are  very  distinct 
with  regard  to  the  rule  which  the  Court  applies  to 
cases  of  this  description. 

I  forbear  going  into  the  consideration  of  the  conduct 
of  the  parties  in  the  Master's  Office ;  it  is  very  difficult 
to  deal  with  such  matters.  But  this  is  obvious,  that,  in 
the  Master's  Office,  a  mortgagee  in  possession  has  a  very 
great  facility  in  retaining  it,  for  when  the  Master  finds 
one  point  in  the  account  against  him,  he  may  ask  the 
Master  to  make  a  separate  report,  and  then  except  to  it, 

whereby 
(a)  16  T'V*.  470. 
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whereby  tibe  proceedings  are  necessarily  paralysed  until        1852. 
the  exceptions  have  been  disposed  of.     The  mortgagee    ^^"^^'^'"^ 
in  possession   has   therefore   very  great  facilities  for  t?. 

delaying  the  Master  in  making  his  report  with  respect  Moore. 
to  the  amoimt  which  is  due  against  him.  The  Defendant 
in  this  case  has  not  taken  the  course  which  Lord  Eldon 
allowed  in  the  case  of  Codrington  v.  Parker  (a) ;  he 
has  made  an  affidavit  with  respect  to  what  he  claims  to 
be  due  to  him^  but  his  assertions  are  so  vague^  that  it  is 
impossible  for  tihe  Court  to  act  upon  them.  He  says, 
generally,  he  believes  tihat  when  the  accounts  are  taken, 
it  will  be  found  that  the  1,700/.  and  the  greater  part  of 
the  other  sums  still  remain  due :  there  is  no  fixed  sum 
mentioned,  and  there  is  no  account  given  from  which  it 
could  be  ascertained.^ 

What  I  look  at  in  this  case  is,  the  question  of  the 
real  priorities  of  incumbrancers  upon  the  property.  I 
apprehend  that  it  is  not  the  rule  of  tihe  Court  that  a 
third  mortgagee,  who  advanced  his  money  with  notice  of 
the  second  mortgage,  and  who  has  taken  possession,  and 
has  then  bought  up  the  first  incumbrance,  can  retain  it  as 
against  the  second,  after  the  first  has  been  paid  off.  It 
was  for  that  reason  that  I  asked,  whether  Mr.  Moore 
could  tack  his  mortgages  together ;  and  I  now  under- 
stand that  there  is  no  question  as  to  the  priorities  of 
these  mortgages,  except  as  to  the  times  when  the  monies 
were  advanced.  They  must  therefore  be  paid  off  ac- 
cording to  their  dates. 

The  first  mortgage,  after  GleadoiD*8y  as  appears  by 

the  Master's  report,  is  a  mortgage  upon  the  life-estate 

to  Mrs.  Williams,  dated  in  February  1825,  and  for  200/. 

The  next  mortgage  is  to  Mr.  Moore,  dated  February 

1827,  for  the  sum  of  100/.     Then,  in  1829,  there  are 

two 
(fl)  16  Ves.  469. 
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1852.        two  sums  of  1,100/.  advanced  by  Mrs.  Williams;  so  that 

"^^^  '    before  the  month  of  August  1832,  when  Moore  advanced 

V.  the  first  sum  of  556/.,  there  was  1,800/.  due  to  Mrs. 

MooRE.       WiUiams.     If  the  first  incimibrance  has  been  paid 

off,  I  think  it  by  no  means  clear,  that  Mr.   Moore 

is  entitled  to  apply  the  rents  in  paying  himself  all 

the  monies  he  subsequently  advanced,  notwithstanding 

there  were  other  mortgages  prior  to  his  at  the  time  he 

advanced  the  money,  and  of  which  he  had  notice. 

That  would  be  giving  an  advantage  to  a  mortgagee  in 

possession  which  I  have  never  yet  heard  of;  but  I  do 

not  intend  to  decide  that  question. 

In  the  course  of  the  suit,  he  has  paid  off  Mr. 
Gleadow^s  mortgage,  which  is  a  prior  charge,  and  tihe 
interest  of  which  is  85/.  a-year,  and  which  for  fifteen 
years  amoimts  to  1,275/.;  but,  on  the  other  hand,  he 
stands  charged  with  5,800/.  received  from  the  estate ; 
the  consequence  would  be,  that  his  first  charge  has  been 
paid,  and  by  his  affidavit  he  gives  me  no  means  of 
seeing  whether  those  sums  which  he  advanced  prior  to 
Mrs.  WiUiams^  mortgage  have  or  not  been  paid.  I  am 
not  going  to  put  a  later  mortgagee  into  possession,  but 
I  cannot,  in  this  state  of  things,  allow  this  gentleman 
to  go  on  receiving  the  rents  of  this  estate,  amoimting  to 
850/.  a-year,  when  the  possible  effect  of  it  may  be,  that 
if  the  tenant  for  life  should  die,  the  whole  interest  of 
those  who  have  advanced  money  upon  the  life-estate 
may  be  destroyed,  by  reason  that  it  may  not  be  pos- 
sible to  make  Mr.  Moore  refund,  should  the  Court  ulti- 
mately order  him  so  to  do.  In  that  state  of  affidrs,  and 
it  appearing  that  the  mortgagee  does  not  show  me  that 
anything  is  due  to  him  upon  the  mortgage  prior  to 
that  of  Mrs.  Williams — on  the  contrary,  a  balance  ap- 
pearing primd  facie  due  from  him — I  am  of  opinion, 
that  this   Court  ought  to  grant  a  Receiver  for  the 

purpose 
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purpose  of  protecting  the  rents  of  the  estate^  so  that  1853. 

they  may  be  duly  apportioned  among  the  parties  who  hiles 

the  Court  may  ultimately  find  entitled  to  them.  v. 


Moo&£. 


Receiver  granted. 


WILKINSON  V.  HARTLEY.  Feb.  17. 


TN  1802,  Thomas  Wilkinson  devised  some  property  to  On  a  sale  by 

-■-  the  Plaintiff  David  WUkinson,  in  trust,  to  sell  and  gtjjj^^'' 

divide  the  produce  between  himself  and  his  six  brothers  that  his  re- 

and  sisters,  and  the  issues  of  their  respective  bodies.         f^^P*  should 

^  be  deemed  an 

*  effectual  and 

The  Plaintiff,  in  July  1845,  contracted  to  sell  the  conclusive 

discharg^O) 
property  to  the  Defendant,  and  one  of  the  conditions  of  ^nd  that  the 

sale  was  as  follows :  "  that  the  vendor,  who  is  trustee  purchaser 

for  sale,  shall,  at  his  own  expense,  deliver  an  abstract  req^iirg  the 

of  his  title  to  the  purchaser,  and  deduce  a  good  title  to  concurrence 

the  premises  sold  according  to  these  conditions.  ,,    ®^  ^^ 

^  ^  cestui  que 

trust,    A  de- 
"That  the  purchaser  shall  accept  a  title  from  the  creewasmade 
trustee  for  sale  imder  the  will  of  Thomas  Wilkinson^  performance 

whose  receipt  shaU.he  deemed  aneffecttud  and  conclu-  and  reference 

as  to  title. 
stve  The  Master 
found  in  fioivour  of  the  trustee ;  and  upon  exceptions,  the  purchaser  contended,  that 
the  rule  as  to  the  concurrence  of  the  cestuis  que  trust  being  one  for  their  pro- 
tection, it  was  a  breach  of  trust  to  stipulate  tiiat  they  should  not  concur :  but 
the  Court  held  the  point  concluded  by  the  decree. 

The  rule,  that  the  costs  of  a  suit  for  specific  performance  depend  upon  when 
the  title  was  first  shown,  is  to  be  strictly  adhered  to. 


1844.  7  &  8  Vict.  c.  76. 

1845,  July.  Contract 

1845,  Auff.  Stat  8  &  9  Vict.  c.  106. 

1846,  May.  Abstract. 


DATES. 

1847.  Bill  filed. 

1848.  Decree. 
1850,  Nov.  Additional  abstracts. 
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V. 
HAaXLEY. 


1852.       five  discharge  for  the  purchcue-money;  and  the  purchaser 
Wilkinson    ®^*^  ^^*  ^  entided  to  require  the  concurrence  of  the 
heir-at-law  of  Thomas  Wilkinson^  or  of  any  of  the  cestuis 
qtie  trust  under  his  will. " 

The  abstract  was  delivered  in  May  1846,  on  which 
two  objections  arose :  first,  whether  the  heir-at-law  of 
the  testator  was  a  necessary  party  to  the  conveyance ; 
and,  secondly,  whether  the  parties  beneficiaUy  entitled 
to  the  purchase-money  ought  to  concur.  This  gave  rise 
to  disputes ;  and  in  Jtdy  1847,  this  bill  was  filed  by  the 
vendor  for  the  specific  performance  of  the  contract. 

By  the  decree  made  in  November  1848,  it  was  de- 
clared, that  the  agreement  ought  to  be  specifically  per- 
formed, provided  a  good  title  could  be  shown ;  and  it 
was  referred  to  the  Master  to  inquire  whether  the 
Plaintiff  could  make  a  good  title,  and  when  it  was  first 
shown. 

Fresh  abstracts  were  carried  in  before  the  Master  on 
the  12th  of  November  1860,  who  reported  that  a  good 
title  could  be  made,  and  was  shown*  on  the  12th  of 
November  1860,  when  the  additional  abstracts  had 
been  left  in  his  office. 

The  Defendant  excepted  to  this  report,  on  the  ground 
that  he  ought  to  have  foimd  that  a  good  title  could  not 
be  shown* 

Mr.  Daniel  and  Mr.  Hedge,  in  support  of  the  ex- 
ceptions. 

First.  The  concurrence  of  the  cestuis  que  trust  is 
necessary ;  the  want  of  it  is  an  objection  to  the  title 
and  not  to  the  conveyance  (a),  and  the  decree  only 

directs 

(a)  See  Forbes  v.  Peacock,  12  Sim,  528;  Berks  v.  Lord 
Rokeby,  2  Mad,  227. 
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directs  a  specific  performance  provided  a  good  title  is        1^5^.. 
8l^own.  Wilkinson 

V, 

Secondly.  Such  a  special  condition  on  the  part  of  Haetley. 
a  vendor  who  knows  his  own  title,  is  to  be  construed 
favourably  in  regard  to  a  purchaser  who  is  totally  igno- 
rant of  its  defects ;  and  the  proper  construction  of  this 
condition  is  not  that  the  purchaser  shall  be  bound  to 
take  a  bad  title,  but  that  he  must  put  up  with  a  tech- 
nically-imperfect conveyance. 

Thirdly.  The  rule  of  equity  that  a  purchaser  shall  see 
to  the  due  application  of  the  purchase-money,  was  in- 
troduced for  the  protection  of  the  cestui  que  trusty  and 
not  for  the  benefit  of  a  purchaser.  If,  therefore,  a 
trustee,  who  has  no  power  to  give  valid  receipts,  stipu-  * 
lates  that  his  own  receipt  shall  be  sufficient,  it  is  a  fraud 
on  the  authority  to  sell ;  and  it  is  settled  that  this  Court 
will  never  decree  an  act  to  be  done  which  would  be  in 
the  nature  of  a  breach  of  trust  (a). 

Fourthly.  The  contract  is  to  be  regarded  with  refer- 
ence to  the  law  existing  at  the  time  it  was  made  (July 
1845)  and  to  the  subsequent  changes.  At  that  time  the 

7  &  8  Vict.  c.  76  (which  passed  6th  of  August  1844,  and 
took  effect  the  31st  December  1844)  was  in  force,  which 
enabled  trustees  to  give  valid  receipts  for  purchase-         • 
money.     This  was  repealed  after  the  contract  by  the 

8  &  9  Vict.  c.  106  (passed  4th  of  August  1845),  and 
operated  as  to  this  matter  from  the  1st  of  October  1845. 
This  Act  altered  the  law,  and  made  the  concurrence  of 
the  cestuis  que  trust  necessary  to  all  subsequent  con- 
veyances. 

Mr. 

(a)  See  Mortlock  v.  BulleVy  10  Vea,  292 ;  Ord  v.  Noel,  5  Mad. 
438;  Woody. Richardson^  4  Beat>.  174;  and  Thompson  y. Black- 
iUme,  6  Bear.  470. 
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1852.  Mr.  Lhyd  and  Mr.  ToUeVy  centred,  were  not  called  on. 

Wilkinson 

V.  The  Master  of  the  Rolls. 

Hartley. 

This  case  has  been  argued  on  a  p<Hnt  which^  I  thinks 
it  is  not  now  open  to  me  to  consider.  It  is  said,  that 
this  is  an  illegal  contract,  and  that  this  Court  will  not 
enforce  a  contract  which  involves  a  breach  of  trust. 
Without  entering  into  the  question  whether  the  proposi- 
tion has  or  has  not  been  too  broadly  stated,  it  is  merely 
necessary  to  observe,  that  the  Court  has  already  declared 
that  the  contract  ought  to  be  specifically  performed,  and 
therefore  I  am  not  now  at  liberty  to  consider  the  validity 
of  the  contract.  There  has  been  no  application  to 
rehear  the  cause,  or  to  set  aside  the  decree;  and  it 
is  therefore  impossible  to  enter  into  the  consideration 
whether  the  contract  is  of  the  description  stated.  The 
same  observation  applies  to  the  statute  referred  to,  for 
if  it  has  any  application,  it  only  shows  that  the  decree 
which  was  made  ought  never  to  have  been  pronounced. 
I  am,  in  fact,  boimd  by  the  decree  which  orders  the  con- 
tract to  be  specifically  performed  with  a  reference  as 
to  title ;  and  if  it  be  good,  then  the  contract  is  to  be 
carried  into  execution. 

What  is  the  contract  ?  Every  condition  of  sale  is 
part  of  the  contract,  and  one  of  them  provides,  that 
the  purchaser  shall  accept  a  title  firom  the  trustee  for 
sale,  under  the  will  of  Wilkinson,  and  that  his  receipt 
"  shall  be  deemed  an  effectual  and  conclusive  discharge 
for  the  purchase-money,  and  that  the  purchaser  shall 
not  be  entitled  to  require  the  concurrence  of  the  heir- 
at-law,  or  the  cestuis  que  trmt,  under  the  will."  That, 
then,  is  the  contract  between  the  parties  which  the  Court 
has  decreed  to  be  specifically  performed,  one  term  of  which 
is,  that  the  purchaser  shall  not  require  or  receive  fi*om 

the 
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the  vendor  any  proof  that  his  receipt  is  a  good  and 
sufficient  discharge^  but  shall  take  it  as  efiectual  and 
conclusive.  I  do  not  know  in  what  terms  a  contract 
can  be  made  more  clear  and  distinct  than  this  is.  It  is 
saying  this :  that  if  the  trustee's  receipt  be  not  good,  it 
shall  be  treated  as  good  as  between  us.  I  cannot 
acquiesce  in  the  argument  of  Mr.  Daniel ^  that  this  is  a 
matter  which  the  parties  cannot  contract  for,  because 
it  is  a  matter  for  which  the  Court  has  determined  that 
they  can  contract,  inasmuch  as  it  has  ordered  this  very 
contract  to  be  carried  into  effect. 


187 
1852. 
Wilkinson 

V, 

Haktley. 


I  am  therefore  of  opinion,  that  the  Master  is  right, 
and  these  exceptions  must  be  overruled.  I  express  no 
opinion  as  to  the  construction  of  the  will  itself. 


The  next  question  was  as  to  the  costs  of  suit,  the 
Master  having  found  that  a  good  title  was  first  shown 
when  the  matter  was  in  his  Office. 

Mr.  Lloyd  and  Mr.  ToUer, — The  Plaintiff  having  suc- 
ceeded, ought  to  have  jfll  the  costs  of  the  suit.  Previous 
to  the  filing  of  the  bill,  there  were  only  two  objections  to 
the  title,  and  the  substantial  questions  which  gave  rise 
to  the  litigation  have  been  decided  against  the  Defen- 
dant. The  decree  ought  therefore  to  be  made  with 
costs.  In  Long  v.  Collier  (a),  it  was  held,  that  in  a  suit 
for  specific  performance  by  a  vendor,  the  costs  will  be 
thrown  upon  the  purchaser,  though  the  Master  reports, 
that  a  good  title  was  net  shown  tUl  after  the  filing  of 
the  bill ;  if  that  finding  proceeded  on  the  ground  that 
certain  evidence  had  not  been  previously  furnished, 

which 

(a)  4  Ru88.  269. 


Digiti 


zed  by  Google 


188 

1852. 

Wilkinson 

r. 
Hartley. 


CASES  IN  CHANCERY. 

which  the  vendor  had  offered  to  produce,  but  which 
had  not  been  actually  produced  before  the  institution 
of  the  suit,  in  consequence  of  the  purchaser  insisting 
upon  other  and  unsubstantial  objections.  So  it  was 
held  by  Lord  Langdale  in  Scoones  v.  MorreU(a),  that 
the  fact  of  a  title  having  been  perfected  in  the  Master's 
Office  does  not  determine  the  question  of  the  costs  of 
a  suit  for  specific  performance,  which  depends  upon 
whether  the  defects  which  have  been  removed  there 
were  the  occasion  of  the  suit. 


The  purchase-money  in  this  case  is  only  250/.,  and 
it  has  been  spent  over  and  over  again  m  this  useless 
litigation. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  costs,  in  the  present  case, 
must  follow  the  usual  course  (J).  I  should  be  laying 
down  a  very  injurious  rule  if  I  were  to  say,  that  where 
the  purchaser  of  an  estate  takes  an  objection  to  the 
title,  the  vendor  is  warranted  in  considering  that  it  is 
imnecessary  for  him  to  make  out  any  further  title,  but 
wait  and  see  how  that  objection  is  disposed  of.  This 
would  be  the  result,  if  I  were  to  hold  that  the  usual 
rule  is  to  be  departed  from  in  this  case. 

I  think  that  it  is  very  desirable  that  the  general  rule 
should  be  kept  as  strict  as  posiible,  and  that  there  should 
be  as  few  exceptions  to  it  as  possible.  I  am  of  opinion 
that  this  is  an  ordinary  case :  the  Master  has  reported  that 


(a)  1  Beav.  251. 

(b)  When  the  seller  does  not 
make  out  his  title  until  after 
the  bill  is  filed,  he  is  liable  to 
pay  the  costs  of  the  suit  up  to 
the  time  that  he  showed  a  good 


title:  3  SugderCs  Vendors  and 
Purchasers,  143,  tenth  edition  ; 
SugderCs  Concise  View,  &c.,  508 ; 
Darfs  Vendors  and  Purchasers, 
616. 
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a  good  title  was  first  shown  in  Niwemher  1860,  and  there 
appears  to  have  been  no  offer  to  give  further  evidence 
of  title  before,  although  it  must  have  been  necessary. 

In  Long  v.  Colliery  the  vendor  had  tendered  the 
evidence  required,  and  the  other  party  declined  to 
receive  it. 

I  am  of  opinion  that  this  case  must  follow  the  usual 
rule,  that  the  costs  depend  on  the  time  at  which  the 
title  was  first  shown. 


1852. 

Wilkinson 

V, 

Hartley. 


ROSE  V.  GOULD. 


Feb.  18. 


T^HE  testator  gave  the  residue  of  his  estate  amongst 
•^  his  six  children  equally,  subject  to  the  following 
"  provisoes,  limitations,  and  conditions :  Provided 
always,  nevertheless,  and  my  will  is,  and  I  direct  that, 
in  order  to  equalise  my  said  residuary  estate  between 
and  amongst  my  said  six  children,  in  case  it  shall  appear 
by  my  private  ledger ,  or  any  other  of  my  books,  that  any 
or  either  of  them  my  said  children,  &c.  &c.  are  indebted 
to  me  at  ray  decease,  in  any  sum  or  sums  of  money,"  &c., 
then  such  debt  "  shall  be  considered  as  forming  a  part 
of  my  residuary  estate,  for  the  purpose  of  equalising  the 
same  between  and  amongst  my  children ;"  and  in  such 
case,  the  shares  of  my  children  aforesaid  ^^  shall,  in 
the  first  place,  be  subject  and  Kable  to  pay  and  discharge 
such  debt  or  debts  to  my  estate ;  and  if  the  same  shall 
not  be  sufficient  for  that  purpose,  then  the  deficiency 
shall  be  paid  and  made  good  to  my  estate  by  the  party 
or  parties  by  whom  such  debt  or  debts  shall  be  owing." 

He 


A  testator 
bequeathed 
his  property 
to  his  chil- 
dren equally, 
but  subject  to 
the  condition, 
that  if  it  ax>- 
peared  by  his 
ledger  that 
any  of  his 
children  were 
indebted  to 
him,  the 
amount 
should  be  de- 
ducted from 
his  share. 
Held,  that  a 
debt  appear- 
ing in  the 
ledger, 
though 
barred  by  the 
statute,  ought 
to  be  de- 
ducted. 
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He  directed  his  son  RichartTs  share  to  be  invested  in 
trust  for  Richard  for  life,  with  remainder  for  his  wife 
for  life,  with  remainder  to  his  children. 

At  the  death  of  the  testator,  it  appeared  upon  his 
ledger  that  debts  were  owing  to  him  by  his  son  Richard ^ 
some  of  which  were  barred  by  the  Statute  of  Limitations. 

Mr.  Sttuirt  and  Mr.  BateSy  for  the  Plaintiffs,  the 
children  of  Richard^  argued  that  the  debts,  though 
barred  by  the  statute,  ought  to  be  set  off,  for,  by  the 
operation  of  the  statute,  the  debts  were  not  discharged, 
but  the  remedy  only  lost.  That  the  ledger  was  the' 
only  proof  of  the  debts  required  by  the  testator  of  the 
existence  of  the  debts. 

Mr.  R.  Palmer  and  Mr.  Batten,  for  Richard  and  wife, 
contended  that  a  debt  barred  by  the  statute  ought  not 
to  be  brought  into  the  accoimt,  for  the  testator  merely 
contemplated  such  adebt  as  could  be  recovered  by  legal 
proceedings. 

Mr.  RoupeUy  Mr.  T,  B.  Saunders,  Mr.  Lloyd,  and 
Mr.  Sheffield,  for  other  parties. 

Courtenay  v.  Williams  (a),  Philips  v.  Philips  (b), 
Williamson  v.  Naylor(c),  were  cited. 

The  Master  of  the  Rolls  said  he  had  no  serious 
doubt  that  the  debts  which  appeared  in  the  testator's 
ledger  to  be  owing  from  Richard  must  be  brought  into 
hotchpot,  whether  they  were  barred  by  the  statute  or 
not. 

(a)  3  Hare,  539.  (c)  3  F.  «J-  CoU.  {Ex,)  208. 

\h)  3  Hare,  281. 
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WHITE  V.  JACKSON.  Feb.  18. 

N  executor  proved  the  will  in  1839,  and  this  suit  The  mere 

was  instituted  in  1845  for  the  administration  of  the  ^^  ^  .     ^ 

executor 

estate.     Application  had  been  made  to  the  executor  for  neglected  to 

accounts  prior  to  the  institution  of  the  suit,  but  none  ^^^^^^  ^ 

counts  when 

had  been  rendered.  asked,  is  not 

ofiteelfsuffi-' 

Mr.  Elmsley  and  Mr.  Humphreys  now  argued,  that  y^^  liable  to^ 

as  the  suit  had  been  rendered  necessary  by  the  conduct  the  costs  of  a 

of  the  executor,  he  ousht  to  be  made  to  pay  some  part  ^^^.^^  ^' 
^^  ,  mmistenng 

of  the  costs.    In  The  Attomey-Getieraly,  Gibbs  (a),  the  the  estate. 

Defendant  had  been  refused  his  costs,  though  a  balance 

had  been  foimd  in  his  favour. 


Mr.  jB.  Palmer y  contrct,  was  not  heard. 

The  Master  of  the  Rolls. 

The  case  cited  does  not  apply,  for  there  the  Defendant 
to  the  very  last  had  refused  to  render  any  accounts  at 
all,  and  had  been  told  before  the  institution  of  the  suit, 
that  the  fact  would  be  stated*  in  the  bill  to  charge  him 
with  costs. 

In  cases  of  pertinacious  refusal,  the  Court  might  give 
the  costs  up  to  the  hearing,  but  an  executor  has  a  right 
to  have  his  accounts  taken  in  Court.  He  must  have 
his  costs. 

(a)  I  De  Gex^  Sfn,  156. 
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Feb.  24.  In  re  HINTON. 


An  order  of  f\^  the  8rd  of  Jammry  1862,  an  order  of  course  was 

course  wm  \J  obtained  for  the  taxation  of  two  bills  which  had 

obtained  for 

the  taxation  been  delivered  on  the  23rd  of  January  previous.     It 

of  two  bills  turned  out  that  one  of  them  had  been  paid,  but  no 

had  been  mention  was  made  of  the  fact  upon  the  application  for 

paid,  and  the  the  order  of  course. 

fact  had  been 

suppressed. 

The  Court  Mr.  Bagshawe  moved  to  discharge  the  order  alto- 

(Uscharged  gather. 

the  order 

altogether. 

Mr.  Bichner,  contrd. 

In  re  Bignold{a)  was  cited. 


The  Master  of  the  Rolls. 

The  client,  on  the  Srd  of  January  1852,  obtained  an 
order  to  tax  two  bills  of  costs  delivered  on  the  23rd  of 
January  previous.  As  to  the  one  of  these  bills  it  has 
been  paid,  and  therefore  as  to  that  the  order  of  course  is 
wrong.  I  have  always  held,  that  where  there  is  an  im- 
portant fact  relating  to  the  payment  or  the  time  of  pay- 
ment of  a  bill  of  costs,  it  is  the  duty  of  the  person 
applying  to  mention  it  to  the  Officer  of  the  Court,  to 
enable  him  to  consider  whether  there  ought  to  be  an 
order  of  course  or  a  special  order.  Lord  Langdale 
laid  down  that  the  same  rule  applies  to  orders  of  course 

as 

(a)  9  Bear,  269. 
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as  to  ea;  parte  appKcations  for  injunctions,  and  that 
if  any  fact  be  suppressed  which  requires  consideration, 
that  alone  is  sufficient  to  discharge  the  order.  HiNTONr 

In  this  case  I  am  of  opinion,  that  I  must  discharge 
the  order  to  tax  altogether,  without  considering  whether, 
upon  a  special  application,  such  an  order  may  or  may 
not  be  obtained.  All  I  decide  is,  that  the  order  ought 
to  have  been  obtained,  if  at  all,  on  special  application. 


THORNTON  r.  ELLIS.  Feb,  25. 

nnHE  testator  by  his  will,  after  giving  some  legacies,  Railway 

bequeathed  as  follows : — *^  The  residue  of  my  pro-  shares, 

perty  of  every  description  it  may  be  at  my  death,  I  be-  ^  periliable 

queath  the  interest  and  proceeds  thereof  to  my  dear  property, 

sisters, -B/tsaJe^A,  and  >S!xraAC%ar/o^e,diiring  their  joint  ™^Lj  •  T^' 

lives,  and  to  the  survivor  for  life ;  and  after  the  death  of  consols,  as 

the  survivor^I  bequeath  the  interest  and  proceeds  of  between  the 

n     -I./.  1     i.        tenant  for 

the  said  residue  to  Mrs.  Eltza  Easey  for  life ;  and  after  iif©  and  re- 

her  death,  I  bequeath  the  interest  and  proceeds  of  the  said  maindennan. 

residue  to  her  daughter,  Emma  Charlotte  Easey y  for  ^^^  eivine  * 

life,  provided  she  does  not  marry ;  but  if  she  marries,  I  some  lega- 

bequeath  the  interest  and  proceeds  of  the  said  residue  ^^^'^'[^^a^i, 

and  proceeds  to  herself  and  her  brothers   Thomas  and  residue  of  my 

William  Easey;  and  on  the  death  of  one,  his  or  her  property,  of 

everv  de~ 
share  to  the  survivors  for  life ;  and  on  the  death  of  two,  gcription 

the  whole  to  the  survivor  for  life ;  and  after  the  death  it  may  be  at 

of  the  survivor,  I  bequeath  the  said  residue  as  follows —  ^^   ^,  ' 

,  ,  .  .  bequeath  the 

one  moiety  to  the  British  and  Foreign  Bible  Society,  interest  and 

and  proceeds 
thereof  to" 
A^  for  life.    He  then  gave  the  "  interest  and  proceeds"  to  others  for  life,  and 
after  their  deaths  he  bequeathed  "  the  said  residue"  to  another.    Held,  that  A, 
was  not  entitled  to  the  specific  enjoyment,  and  that  the  whole  of  the  property, 
after  paying  some  legacies,  must  be  converted  into  consols. 
VOL.  XV.  O 
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and  the  other  moiety  to  the  Home  Missionary  Society 
for  the  benefit  of  the  said  Society,  and  for  carrying  out 
the  designs  of  the  said  institutions." 

The  testator's  property  consisted  of  money  in  the 
fimds^  furniture,  &c.,  cash,  and  shares  in  the  Chreat 
Western  and  Great  Northern  Railway  Companies. 

This  bill  was  filed  by  the  Bible  Society  ;  and  by  the 
decree  the  Master  was  directed  to  "distinguish  such 
parts  (if  any)  of  the  testator's  personal  estate  as,  at  the 
time  of  his  decease,  consisted  of  chattels  real,  or  other- 
wise arising  firom  or  connected  with  land."  The  Master 
by  his  report  stated  the  acts  constituting  the  companies ; 
and  he  foimd,  that  no  part  of  his  personal  estate  "  con- 
sisted of  chattels  real,  or  otherwise  arose  firom  or  was 
connected  with  land,  save  the  aforesaid  shares  in  the 
two  railways,  which  were  connected  with  land  in  the 
manner  thereinbefore  mentioned." 

The  cause  now  came  on  for  further  directions. 

Mr.  R,  Palmer  and  Mr.  Bayyallay,  for  the  Plaintifl*, 
argued,  that  the  railway  shares  ought  to  be  sold  and  con- 
verted into  consols :  Howe  v.  The  Earl  of  Dartmouth  (a) ; 
Morgan  v.  Morgan  (b).  Secondly,  that  railway  shares 
were  not  within  the  Mortmain  Act,  and  could  be  validly 
given  to  a  charity :  Tomlinson  v.  Tomlinson  (c) ;  Myers 
V.  Perigal(d);  Ashton  v.  Lord  Langdale(e). 


Mr.  Roupell  and  Mr.  Beavan,  contrd.     The  rule  a3  to 
conversion  into  consols  does  not  apply  to  a  railway  share, 

it 

(a)  1  Ves.  137  a.  (d)  16  Sim,  533. 

(b)  14  Beav.  72.  (e)  20  L.  J.  Rep.  N.  S.  (Ch.) 

(c)  9  Beav,  459.  234. 
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it  not  being  a  perishable  species  of  property.  It  is  a 
permanent  or  fixed  interest  in  property  of  unlimited 
duration,  and  there  is  no  law  requiring  that  such  species 
of  property  should  be  converted  into  consok.  It  is  ex- 
pressly laid  down,  in  Howe  v.  The  Earl  of  Dartmouth  (a), 
that  ^*  the  court  would  not  permit  a  real  security  to  be 
called  in,  without  an  inquiry  whether  it  would  be  for 
the  benefit  of  every  person."  "In  some  instances" 
(says  Lord  Eldon),  "  there  is  little  doubt  it  may  be  not 
only  for  the  benefit  of  the  tenant  for  life,  but  for  the 
substantiftl  interest  of  the  remainderman,  that  the  pro- 
perty should  not  be  shifted  from  a  good  real  security." 
This  shows  that  such  a  permanent  security  is  not  to 
be  converted  without  some  special  reason.  Before  the 
public  funds  existed  all  investments  were  in  real  securi- 
ties, and  no  law  has  ever  since  passed  making  it  im- 
perative on  a  tenant  for  life  to  submit  to  a  change  of  a 
security  previously  held  proper. 


195 
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Secondly.  Upon  the  construction  of  this  will,  there 
is  not  an  ordinary  residuary  gift  for  life,  but  the  case 
of  a  bequest,  which  authorises  the  specific  enjoyment  of 
the  testator's  property  "  of  every  description  it  might 
be  at  his  death."  The  word  "residue"  has  reference 
to  the  prior  legacies,  which  are,  in  the  first  instance, 
payable  out  of  the  testator's  property ;  and  the  gift  of 
the  "interest  and  proceeds"  to  parties  in  succession 
shows,  that  they  were  not  only  to  enjoy  the  "  interest " 
of  the  ftmds,  but  the  "  proceeds  "  of  all  other  species  of 
property,  as  it  might  be  at  the  testator's  death.  In 
Cottina  v.  Collins  (b)  there  was  a  bequest  to  the  testator's 
wife  of  all  his  property,  ^^  in  every  shape,  and  without 
any  reserve,  and  in  whatever  manner  it  was  situated." 

It 


(a)  7  Ves,  150. 


(6)  2  Myl.  4-  K.  703. 
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It  was  held,  that  she  was  entitled  to  th^  specific  en- 
joyment of  his  leaseholds.  So  in  Bethune  v.  Kennedy  (o), 
a  testatrix  gave  the  residue  of  her  property,  all  she  pos- 
sessed in  the  funds,  copy  or  leasehold  estates,  to  her 
sisters  for  life ;  and  it  was  held,  that  her  long  annuities 
ought  not  to  be  converted.  In  modem  cases,  "the 
Court,  in  applying  the  rule,  has  leant  against  con- 
version as  strongly  as  is  consistent  with  the  suppo- 
sition that  the  rule  itself  is  well  founded,"  Hinves  v. 
Hinves  (J),  and  they  "  allow  small  indication  of  in- 
tention to  prevent  the  application  of  the  rule,'/  Morgan 
V.  Morgan  (c). 


Thirdly.  The  railway  shares  being  connected  with 
land,  are  within  the  Statute  of  Mortmain :  Tomlinson 
V.  Tomlinson  {d) ;  Ashton  v.  Lord  Langdale  is  under 
appeal,  and  Myers  v.  Perigal  has  been  sent  by  the 
Lord  Chancellor  for  the  opinion  of  a  Court  of  Common 
Law.  The  PlaintiflF  therefore  has  no  interest  in  them ; 
but  at  all  events  the  proper  time  for  determining  that 
question  will  be  on  the  death  of  the  tenants  for  life. 

Walker  v.  Milne  (e),  Sparling  v.  Parker  (/),  were 
also  cited  on  the  question  of  Mortmain. 


Mr.  A,  J.  Lewis y  for  one  of  the  next  of  kin,  argued, 
that  the  question  of  Mortmain  had  been  settled  by  the 
Master's  finding,  to  which  no  exceptions  had  been  taken. 
He  relied  on  the  cases  deciding  that  turnpike  tolls  were 
within  the  act,  and  on  The  King  v.  The  Dock  Company 
of  Hull  (g),  as  showing  that  such  shares  were  personal 
estate  only  as  between  the  heir  and  next  of  kin. 

The 


{a)  1  MyL  ^  Cfr,  114. 

(b)  3  Hare,  p.  611. 

(c)  14  Beav.  72. 
{d)  9  Beav.  459. 


(e)  11  Beav.  501. 

{f)  9  Beav,  450. 

(g)  1  Term  Rep.  221. 
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There  is  nothing  to  be  found  in  this  will  to  entitle 


Thornton 

the  first  tenant  for  life  to  enjoy  these  shares  in  specie ;       Ellis. 
they  must  therefore  be  sold  and  converted  into  consols. 

With  respect  to  the  observation  that  these  shares  are 
an  investment  of  a  permanent  nature,  and  that  the  rule 
for  converting  into  consols  could  not  have  existed  prior 
to  the  existence  of  that  stock,  it  is  to  be  observed,  that 
it  has  been  settled  by  subsequent  decisions  to  be  the  in- 
variable course  of  the  Court,  where  any  one  interested  in 
the  property  requires  it,  to  order  the  property  to  be  got 
in  and  invested  in  3^.  per  cent,  consols.  The  Court  held 
such  to  be  the  right  of  the  parties  entitled,  even  prior  to 
the  determination  of  the  case  o(  Prendergast  v.  Lush- 
ington{a).  There  the  trustees  had  the  absolute  dis- 
cretion to  leave  the  property  in  its  present  state  of 
investment ;  and  the  trustees  having  refused  to  exercise 
the  discretion,  the  Court  required  the  property  to  be  got 
in  and  invested.  I  do  not  intend  to  decide  anything 
further  than  that  these  shares  must  be  sold  and  the 
produce  invested  in  consols,  as  proposed  by  the  Plaintiff. 

I  do  not  determine  any  question  as  to  the  Mortmain 
Act,  and  I  do  not  think  that  the  Master's  report  concludes 
the  question,  or  that  exceptions  were  unnecessary. 
There  is  considerable  difiiculty  arising  in  the  conflict 
of  decision,  and  I  am  not  desirous  of  expressing  any 
opinion  on  that  point,  but  I  should  probably  feel  bo\md 
to  follow  the  last  decision. 

I  feel  the  hardship  of  the  case  on   the   testator's 
sisters,  but  the  difficulty  has  been  created  by  the  will 
of  the  testatoi:,  and  his  estate  must  therefore  bear  the    • 
costs. 

(a)  5  Haret  171}  and  3  House  of  Lords'  Cases. 
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Feb.  26.  CATTLEY  r.  VINCENT. 

Bequest  of  SjiARAH  VINCENT,  by  her  wiU  dated  the  28th 

equally  be-  •'^^  1810,  after  giving  several  annuities,  proceeded 

tween  -4.  <J-  in  the  following  terms : — 

B,  (the  wife 

M  C7.) ;  aad  u  j  ^^^  ^^  residue  of  my  property  in  the  fimds  or 

B.,  for  him  elsewhere,  to  be  equally  divided,  between  my  nephew 

for  life,  and  Hobert  Vincent y  and  my  niece  Marian  Sandon,  wife  of 

their  four  '^'  ^'  Sandon,  Esq.,  and  also  the  reversion  of  the  above 

children.  annuities,  as  they  drop,  to   be   divided  between  my 

the  hildre  ^^ephew  Robert  Vincent  and  his  sister,  my  niece  Marian 

took  only  in  Sandon  ;  and  if  Mr.  Sandon  survives  my  niece,  for  him 

me  event  of    f^j.  jjf^  ^j^^j  afterwards  to  be  equally  divided  between 

C.  survivingr 

B.  their  four  children,  which  I  leave  in  trust  to  my  nephew 

Mr.  Vincent ;  and  I  also  appoint  him  my  executor  and 
residuary  legatee.*' 

Mr.  Sandon  survived  the  testatrix,  but  died  in  the 
life  of  his  wife. 

This  bill  was  filed  by  a  purchaser  of  the  alleged 
share  of  one  of  the  four  children  of  Mr.  and  Mrs. 
Sandon,  insisting  that  Marian  Sandon  took  the  moiety 
of  the  residue  for  her  life  only.  On  the  other  hand,  it 
was  insisted,  that  in  the  events  which  had  happened, 
she  took  an  absolute  interest  in  a  moiety. 

Mr.  Roupell  and  Mr.  Beales,  for  the  Plaintiff. — 
Marian  Sandon  took  a  life-estate,  Avith  remainder  to  her 
husband  for  life,  with  remainder  to  their  four  children. 

Mr.  R,  Palmer,  for  the  trustee. 

Mr. 
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Mr.  Lhyd  and  Mr.  BrotoTie,  for  the  principal  Defen- 
dant^ were  not  called  on  by  the  Court. 

The  Master  of  the  Rolls. 

I  think  that,  in  the  event  which  has  happened,  the 
children  take  no  interest  in  the  fund.  The  obvious 
meaning  of  this  will  is,  that  they  are  only  to  take  if 
Mr.  Sandon  survived  his  wife.  The  clause  is,  "  if  Mr. 
Sandon  survives  my  niece,  for  him  for  life,  and  after- 
wards to  be  equally  divided  between  their  four  children." 
Mr.  Sandon^  therefore,  was  not  to  take  unless  he  survived 
his  wife ;  and  in  that  case  only  the  property  was  to  be 
divided  between  the  children. 

This  remark  obviously  occurs:  if  the  testatrix  in- 
tended to  give  her  niece  a  life-estate,  why  did  she  not 
say  so?  For  when  she  intended  to  give  a  life-interest 
to  her  husband,  she  expresses  it  in  the  gift.  Again, 
under  the  gift  between  Mr.  Vincent  and  Mrs.  Sandon^ 
it  is  not  disputed  that  Vincent  took  an  absolute  in- 
terest ;  and  if  so,  the  niece  must  take  the  same,  unless 
there  be  something  in  the  subsequent  part  of  the  will 
to  control  it. 

The  effect  is  to  give  an  absolute  interest  to  Mrs. 
Sandon ;  but  if  her  husband  survived  her,  then,  and 
then  only,  he  was  to  take  for  life,  and  the  children 
afterwards. 

The  Plaintiff  has  no  interest,  and  I  must  therefore 
dismiss  the  bill,  but  without  costs. 


199 


1^52. 

Cattley 


Vincent. 


Note. — See  Feame,  235 ;  Nbpper  t.  Sanders,  Feame,  21 ; 
Leihieidlier  v.  Tracy,  3  Atk.  774,  and  1  Amb.  204 ;  Bradford  v. 
Foley,  1  Dong.  63  ;  Horton  v.  Whittaker,  1  Term  Rep.  346 ;  Hay- 
ward  V.  StiUingfleet,  1  Atk.  422 ;  PearsaU  v.   Simpson,  15  Ves. 

29; 


Digiti 


zed  by  Google 


200  CASES  IN  CHANCERY. 

1852.  29 ;  Woodcock  v.  The  Duke  of  Dorset,  3  B.  C.  C.  569 ;  Doutfy  v. 
Laver,  V.  C.  K.  B.  July  19,  1849 ;  Clapton  v.  Bultner,  10  Sim. 
426 ;  Datns  t.  Norton^  2  Peere  Wms.  390 ;  Doe  v.   Skipphard, 

1  Doug.  75  J  Doc  V.  Wilkinson^  2  T.  R.  209 ;  Moody  t.  TTaft^s, 
16  Ves.  283 ;  Wingrave  v.  Paigrave,  1  P.  Wms.  401  j  J^eckie  v. 
Hoghen,  1  Beav.  502. 

As  to  cutting  down  absolute  interest : —  Wincktoorth  v.  WincJc-- 
toorthy  8  Beav.  576 ;  Whipple  v.  MaHyn,  14  Jur.  361 ;  -5e//  v. 
Jackson,  1  Sim.  N.  S.  547.  And  on  the  question  whether  the 
limitation  applies  only  to  the  last  clause,  or  to  the  whole : — 

2  Jarman  on  Wills,  745 ;  Doe  v.  Westley,  4  Barn.  &  Cr.  667  ; 
Fenny  t.  Eioestace,  4  M.  &  S.  58. 


Feb.  12,  26.  GLEADOW  r.  The  HULL  Glass  Company. 

A  decree  was  rpHE  Hvll  Glass  Company  was  established  in  1846, 

'     ^^  ^"  and,  by  the  deed  of  settlement,  the  three  Plaintiflfe 

incorporated    and  two  other  persons  were  appointed  Directors.     By  a 

company         clause  in  the  deed,  the  Directors  were  to  have   the 

were  boimd 

to  indemnify  management  of  the  affairs  of  the  Company,  and  to  be 

its  retired Di-  indemnified  by  the  Company  out  of  the  assets,  against 

reference  was  ^  liabilities  incurred  in  the  execution  of  their  office. 

made  to  the    The  Company  was   afterwards   completely  registered 

^  r  .         under  the  act,  and  became  incorporated. 

made  to  wind  ^^  1847,  the  Directors  purchased  of  Isaac  H,  Bedford 
up  the  com-  a  Ucense  to  use  a  patent  for  a  sum  of  500/.,  and  au 
offidalmana-  ^^^^^^Y  ^^  ^^^l*  during  the  continuance  of  the  letters 
ger  was  sub-  patent.  The  license  was  accordingly  granted  them  in 
stituted  in  ^^.^g^.  f^^  ^^^q  Company,  and  the  Plaintiffs  and  the  other 
the  smt.    On  ''      \  ,^    ,/.     t  i 

further  direc-  two  Directors  executed  a  covenant  to  pay  to  Bedford  the 

tions,an  order  annuity  of  150/.  during  the  continuance  of  the  letters 

for  payment 

and  indem-      Patent. 

nity  was 

1  the        I^   the  following  year  the  Plaintiffs   ceased  to   be 

^^^«^^-  Directors,  and  new  ones  were  appointed  in  their  place. 

was^    .  Bedford 

I  to  make  proper  calls  on  the  contrihutories  for  that  purpose. 

L  of  order  in  such  a  case  where  the  Plaintiffs  were  themselyes  con- 

ite. 
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Bedford  having  brought  an  action  against  the  PlaintiflFs 
for  the  recovery  of  the  arrears  of  the  annuity,  they 
filed  this  bill  against  the  Company  to  obtain  an 
indemnity. 

By  the  decree  of  the  Vice-Chancellor  of  England^ 
made  on  the  17th  of  November  1849,  it  was  declared, 
that  the  Company  were  liable  to  indemnify  the  PlaintiflFs 
firom  the  payment  of  the  annuity  of  150^.,  and  from 
all  damages  incurred  or  to  be  incurred ;  the  Company 
were  decreed  to  execute  a  proper  deed  of  indemnity  for 
that  purpose ;  and  it  was  referred  to  the  Master  to 
ascertain  the  amount  of  damages  sustained,  which  the 
Company  were  ordered  to  pay,  together  with  the  costs. 


201 
1852. 
Gleadow 

V. 

The  Hull 

Glass 
Company. 


On  the  9th  of  May  1850,  an  order  was  made  for 
winding-up  the  Company;  and  by  an  order  made  on  the 
22nd  of  May  1850,  the  official  managers  were  substi- 
tuted as  the  Defendants  in  the  suit,  in  the  place  of 
the  Company. 

In  November  1850,  the  Master  made  his  report,  finding 
the  amount  of  damages,  and  stating,  that  in  consequence 
of  the  dissolution  of,  and  order  for  winding-up  the 
Company,  the  part  of  the  decree  relating  to  the  deed  of 
indemnity  had  not  been  prosecuted. 

The  cause  now  came  on  for  further  directions,  when 
the  question  arose  as  to  the  form  of  the  order  now  to  be 
made. 

Mr.  R.  Palmer  and  Mr.  W.  J.  BoviH,  for  the 
Plaintiflfs. 

No  deed  of  indemnity  can  now  be  executed,  but  by 
the  56th  section  of  the  Joint  Stock  Companies'  Winding- 
up 
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up  Act,  1848  (a) ;  decrees  against  the  official  managers 
are  to  have  the  same  operation  as  if  made  against  the 
Company,  and  as  if  every  contributory  were  a  party;  and 
the  Court  is  authorised  to  direct  such  decree  to  be  en- 
forced against  every  contributory.  We  therefore  ask 
an  immediate  order  for  payment  by  the  official  manager 
out  of  the  assets,  and  for  the  payment  by  him  of  the 
annuity  for  the  future ;  and  if  he  should  not  have  suffi- 
cient assets  in  his  hands,  then  that  he  may  be  ordered 
to  make  the  necessary  calls. 

Mr.  Anstet/y  for  a  Defendant. 

Mr.  Lhydy  for  the  official  manager. — The  Plain- 
tiffs are  mere  creditors,  and  must  go  in  under  the 
winding-up  order,  and  obtain  payment  like  the  other 
creditors  of  the  Company.  The  proper  order  now 
to  be  made  is,  to  declare  the  Plaintiffs'  right,  and 
to  direct  the  Plaintiffs  to  go  in  under  the  winding-up 
order  and  prove  their  claim  established  in  this  suit. 
The  Plaintiffs  are  contributories,  and  the  amount  of  their 
calls  must  be  deducted,  or  the  payment  of  them  pro- 
vided for. 

Mr.  R,  Palmer y  in  reply,  did  not  object  to  the  set-off. 

The  Master  of  the  Rolls.   • 

I  cannot  keep  the  Plaintiffs  out  of  their  money.  The 
scheme  of  the  act  is,  to  settle  all  the  equities  between 
the  contributories,  but  that  cannot  be  done  in  this  suit. 
I  could  give  the  official  manager  liberty  to  apply ;  but 
I  feel  so  much  difficulty  in  this  case,  that  I  think  it 
had  better  stand  over,  with  liberty  to  bring  forward  the 
facts  upon  affidavit. 

The 

(«)  11  &  12  VicL  c.  45. 
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208 


The  case  was  again  mentioned. 

Mr.  R.  Palmer  and  Mr.  W.  J.  BoviU,  for  the  Plain- 
tiffe,  cited  11  &  12  Vict.  c.  45,  w.  56, 58,  &  61,  and  now 
asked  for  an  order  for  payment  by  the  official  manager, 
with  interest  from  the  time  of  payment,  and  that  he 
might  make  the  necessary  calls  for  that  purpose.  They 
referred  to  Parbury  v.  Chadtoick  (a). 


1852. 

Gleadow 
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Mr.  Lloyd y  for  the  official  manager,  resisted  the  pay- 
ment of  interest,  except  from  the  Master's  report ;  and  as 
to  the  form  of  the  order  now  to  be  made,  he  observed, 
that  it  was  an  attempt  to  combine  in  one  order  the 
jurisdiction  in  the  suit  and  in  the  matter  of  the  Winding- 
up  Act,  which  could  not  be  effectually  done.  He  argued, 
that  the  proper  form  of  decree,  which  would  avoid  all 
complication  and  inconvenience,  would  be,  either  to 
direct  the  official  manager  to  pay  the  amoimt  due  or 
to  become  due  out  of  the  assets,  and  which  he  would 
obey ;  or  to  make  a  declaration  that  the  Plaintiffs  were 
entitled  to  payment  of  the  debt  due  and  to  become  due, 
and  direct  them  to  go  in  under  the  Winding-up  Act. 
This,  he  said,  was  similar  to  the  coiu-se  of  proceeding 
under  the  Bankrupt  Act. 

[The  Master  of  the  Rolls. 

How  can  you  get  over  the  57th  section,  which  says, 
that  the  order  for  winding-up  shall  not  prejudice  or 
diminish  the  remedy  of  creditors  of  the  Company  ?] 

The  proposed  order  enlarges  the  remedy.  If  no  order 
had  been  made  to  wind  up  the  Company,  the  simple 
decree  would  have  been  to  pay,  and  the  Plaintiffs  would 
be  left  to  the  usual  mode  by  scire  facias  against  the 

contributories, 
(fl)  12  Beav,  614. 
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contributories,  to  compel  payment.     Here  it  is  asked 
that  the  specific  assets  should  be  charged. 

Mr.  jR.  Palmer. — ^The  Plaintiffs  could  not  have 
proceeded  against  the  shareholders  until  all  remedies 
against  the  assets  had  been  exhausted :  Thompson  v.  The 
Universal  Saltage  Company  (a). 

Mr.  Hally  Mr.  Anstet/y  and  Mr.  Giffard^  appeared  for 
other  Defendants. 

The  Master  of  the  Rolls. 

I  think  the  decree  must  be  very  much  in  the  form 
suggested  by  the  Plaintiffs.  I  am  of  opinion,  that  under 
these  clauses  in  the  act,  I  have  no  option.  The  Plain- 
tiffs are  contributories  of  the  Company,  and  creditors  on 
a  separate  and  independent  account.  You  must  therefore 
provide  for  payment  of  the  calls  now  due  and  hereafter  to 
become  due  from  them,  and  there  will  be  no  practical 
difiiculty  in  working  the  matter  out.  I  cannot  make 
any  order  in  the  matter  of  the  winding-up;  but  the  56th 
section  of  the  act  authorises  me  to  make  a  decree  in  the 
same  manner  as  if  all  the  members  were  present;  I 
will  therefore  refer  it  to  the  Master,  if  the  money  be  not 
paid,  to  make  such  calls  and  against  such  contributories 
as  he  shall  think  fit.  I  express  no  opinion  as  to  whether 
it  is  necessary  to  give  seven  days'  notice  under  the  66th 
section ;  with  this  modification,  the  form  of  the  decree 
proposed  appears  the  proper  one. 

Interest  must  be  paid  on  the  amount  found  due  firom 
the  date  of  the  Master's  report,  and  upon  any  fixture 
payments  fi:om  the  time  of  payment. 

Abstract 
(fl)  1  Exchequer  Reports^  694. 
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Abstract  of  Order. 

Order — That  out  of  any  monies  of  the  Hull  Glass  Company, 
now  in  the  hands  of  the  official  managers  of  such  Company,  not 
specifically  appropriated  hy  an  order  of  the  Court,  or  out  of  the  first 
monies  of  such  Company  which  shall  come  into  the  hands  of  the 
said  official  managers,  which  shall  not  he  specifically  appro- 
priated by  any  order  of  this  Court,  the  said  official  managers  do, 
on  or  before  the  1st  day  of  May  next,  pay  to  the  Plaintiff  the 
amount  found  due. 


1852. 

Gleadow 

r. 
The  Hull 

Gla^ 
Company. 


Order — That  if  the  said  official  managers  shall  not  have  any 
monies,  or  shall  not  have  sufficient  monies  in  their  hands  to  pay 
the  said  sum,  the  deficiency  be  paid  by  the  contributories  found 
liable  to  contribute  thereto ;  and  for  that  purpose,  order  the  Master, 
to  whom  the  matter  of  the  winding-up  of  the  said  Hull  Glass 
Company  stands  referred,  as  soon  as  practicable,  to  make  a  call 
upon  the  contributories  of  the  class  he  shall  find  liable  to 
contribute  under  the  powers  and  provisions  of  the  Joint  Stock 
Companies'  Winding-up  Acts,  1848  and  1849,  for  such  amount  as 
may  be  necessary;  and  upon  payment  of  the  calls  let  the  official 
manager  pay  the  Plaintiff,  after  deducting  the  amount  due  from 
the  Plaintiff  for  unpaid  calls. 

Order — Subsequent  accounts,  and  refer  it  to  the  said  Master  to 
ascertain  what  will  be  a  proper  and  sufficient  sum  of  3/.  per  cent, 
consolidated  bank  annuities  to  be  set  apart  and  appropriated  to 
answer  the  future  payments  of  the  said  annuity  of  150/.,  and  to 
indemnify  the  Plaintiffs  against  the  payment  thereof,  and  all 
dunages,  costs,  charges,  and  expenses  in  respect  thereof,  and 
declare  the  Plaintiffs  entitled  to  have  such  sum  set  apart 
accordingly. 

Order — ^Investment  of  such  sum  of  consols  by  official  managers, 
and  declare  the  right  of  the  Plaintifife  to  indemnity  out  of  the 
fund  so  set  apart. 
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HARES  f?.  STRINGER. 


Bequest  in 
trust  to  in- 
vest and  pay 
the  interest 
of  a  moiety 
to  A,t  and 
afterwards  to 
her  children, 
and  the  other 
moiety  to  B,, 
and  after- 
wards to  her 
children. 
The  interest 
on  a  moiety 
of  1,000/.  in- 
vested on 
mort^ag^ 
was  paid  to 

A.  for  thii'ty 
years.    On 
her  death,  the 
mortgage 
was  got  in. 
Held,  that 
A^8  children 
could  main- 
tain a  suit 
for  their 
moiety,  with- 
out making 

B.  and  her 
children 
parties. 


^I^HE  testator,  who  died  in  1819,  gave  his  ready 
money  and  securities  for  money  to  his  executors, 
upon  trust,  to  invest  and  pay  the  interest  "of  one  moiety 
of  the  said  trust  monies,  stocks,  funds,  and  securities,  to 
Ann  Hares  for  life,  and  afterwards  to  pay  one  moiety 
of  the  capital  of  the  trust  fund  to  her  children ;  and  he 
directed  them  to  pay  the  interest  of  the  other  moiety  to 
Mary  Moss  for  life,  and  after  her  decease,  he  directed 
the  remaining  moiety  of  the  trust  monies,  &c.  to  he 
paid  to  her  children." 

Ann  Hares  died  in  December  1850 ;  and  this  was  a 
claim  filed  hy  her  children  against  Stringer,  the  sur- 
viving executor,  for  payment  to  them  of  a  moiety  of 
1^000/.  alleged  to  he  the  whole  trust  fund  which  had 
been  got  in  and  invested  shortly  after  the  testator's 
death.  The  persons  entitled  to  the  other  moiety  were 
not  made  parties  to  the  claim. 

It  was  sworn  and  not  contradicted,  that  the  Defendant 
had,  through  the  hands  of  his  nephew,  for  twelve  years 
previous  to  her  death,  paid  to  Mrs.  Hares  221.  10«., 
yearly,  as  and  for  the  interest  of  500^.;  and  that  in 
1842,  the  Defendant  Stringer  had  invested  1,000/. 
belonging  to  the  testator's  estate  on  mortgage,  and 
which  he  had  called  in  and  received  in  December  1861. 

Mr. 


1819.  Death  of  testator. 


DATES. 

I       1850.  Death  of  Mrs.  Harejt. 
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Mr.  R.  Palmer  and  Mr.  Steere,  in  support  of  the 
claim. 

Mr.  Elmsley,  for  the  Trustee. — All  parties  interested 
ought  to  be  before  the  Court,  in  order  that  the  trust 
may  be  fiilly  performed,  otherwise  a  trustee  might  be 
made  liable  to  as  many  suits  as  there  were  shares.  The 
decision  in  Perry  v.  Knott  (a)  was  disapproved  of  by  Lord 
Cottenkam,  in  Lenaghan  v.  Smith  (b).  He  also  referred 
to  Smith  V.  Snow  (c),  and  Williams  v.  Powell  {d). 


207 
1862. 
Hares 

V. 

Stringer. 


Mr.  MorriSy  for  Thomas  Ellis, 

The  Master  of  the  Rolls. 

I  cannot  distinguish  this  case  from  Smith  v.  Snow. 
It  appears  from  the  affidavits,  that  in  the  year  1819, 
now  more  than  thirty  years  ago,  the  testator  died,  having 
directed  his  ready  money  and  securities  to  be  divided 
into  two  portions,  one  of  which  he  gave  to  Mrs.  Hares 
for  life,  and  afterwards  to  her  children,  and  the  other 
moiety  in  the  same  way,  to  Mrs.  Moss  and  her  children. 
The  fund  seems  to  have  been  ascertained  and  invested, 
and  interest  on  the  half  has  been  paid  to  the  tenant  for 
life;  and  she  having  died  fourteen  months  ago,  her 
children  now  come  to  obtain  payment  of  their  moiety. 


The  executor  does  not  assert  that  there  is  any  debt 
or  claim  outstanding  against  the  estate.  He  has  dealt 
with  this  fund  as  ascertained  for  a  long  period  of  years ; 
and  there  is  no  suggestion  of  any  breach  of  trust  or 
loss  of  the  money,  so  that  one  cestui  que  trust  could 
sweep  away  the  fiind  to  the  prejudice  of  those  absent. 

I 


(a)  5  Bear.  293. 

(b)  2  PhiUips,  301. 


(c)  3  Mad,  10. 
(rf)  2  PhiUips,  329. 
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1852.        I  cannot,  in  this  state  of  things,  compel  the  PlaintiflTs  to 
^  ^  "^  "    make  the  tenant  for  life  of  the  other  moiety,  or  her 

xlARES  ^  1  •        t    • 

,r.  children,  parties  to  this  claim. 

Stringer. 

If  the  Court  has  said  it  would  not  go  heyond  the  case 
of  Smith  V.  Snow^  it  has  never  been  overruled,  and  it 
has  been  followed  on  subsequent  occasions.  If  it 
be  law,  I  think  it  applies  to  this  case,  and  that  the 
Plaintiffs  are  entitled  to  payment,  on  the  class  of 
children  being  properly  ascertained. 

I  am  however  of  opinion,  that  some  of  such  children 
could  not  obtain  payment  of  their  shares  in  the  absence 
of  the  rest. 
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PEERS  V.  CEELEY.  Feb.  28. 

TN  March  ISSS,  some  copyhold  property  at  Blackwall  A  mortgagee 
-■■  was  mortgaged  to  the  Plaintiff  for  8,400/.,  with  a  ^^^^^^ 
power  of  sale ;  and  it  was  agreed,  that  the  Plaintiff,  out  of  retaining 
of  the  proceeds  and  the  rents  and  profits,  should,  in  the  ^  ^^^^^^ 
first  place,  retain  all  costs,  charges,  and  expenses  to  be  ^^q^.  He 
incurred  and  defrayed  in  or  about  the  execution  of  any  sold ;  but  the 

of  the  powers  and  trusts  thereby  created,  or  in  ^.ywise  P^SZ"- 
relating  thereto,  and,  in  the  next  place,  the  mortgage  completion, 

money  and  interest.  onthe  ground 

of  misde- 
scription. 
The  mortgagor  became  insolvent,  and,  in  April  1842,  Being  ad- 

the  Plaintiff  attempted  to  sell  the  property,  describing  "^^^^  ^7 

^  ^^  the  objection 

was  untenable,  he  filed  a  bill  for  specific  performance,  which  was  dismissed 
with  costs.  Held,  upon  a  redemption,  that  he  could  not  charge  the  costs  of 
tile  suit. 

VOL.  XV.  p 
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it  as  a  very  valuable  copyhold  property,  known  as 
AshtorCs  Wharf,  consisting  of  superior  waterside  pre- 
mises, first-rate  wharf  toith  jetty y  &c. ;  and  a  printed 
plan  was  referred  to,  upon  which  was  delineated  a  jetty 
projecting  from  the  front  of  the  wharf  into  the  Thames. 

The  purchaser  reftised  to  complete,  on  the  ground 
that  the  jetty  was  liable,  at  any  time,  to  be  removed  by 
the  Corporation  of  London.  The  Plaintiff  thereupon 
instituted  a  suit  for  specific  performance,  Peers  v. 
Lambert,  which  was  dismissed  with  costs  (a). 

The  Plaintiff  filed  the  present  claim  for  a  foreclosure ; 
and  he  now  asked,  that  in  taking  the  accounts,  he  might 
be  allowed  the  costs  of  the  attempted  sale  and  of  the 
former  suit.  In  support  of  this  claim,  an  afiidavit  was 
filed,  which  stated  as  follows : — 

That  after  the  purchaser  had  made  the  objection  to 
the  title  to  the  jetty,  the  facts  were  laid  before  Mr. 
Lewis  Duval  and  Mr.  John  Baily  for  their  opinions ; 
and  that  Mr.  Duval  v^bb  of  opinion,  that  the  purchaser 
was  not  entitled  to  rescind  the  contract  for  purchase,  on 
the  ground  here  suggested.  He  thought  that  it  would 
be  considered,  that  the  purchaser  did  know,  or  should 
have  known,  what  was  the  usual  interest  in  a  jetty  on 
the  banks  of  the  river.  Mr.  John  Baily  gave  the  fol- 
lowing opinion:  "  I  strongly  incline  to  the  opinion,  that 
the  purchaser's  objection  is  not  such  as  to  enable  him, 
on  the  ground  stated,  to  rescind  his  contract ;  as  if  a  jetty 
means,  as  I  presimie  it  does,  a  structure  raised  on  piles 
driven  into  the  bed  of  the  river,  I  think  the  purchaser 
could  not  be  led  to  believe  that  such  structure  was  of 
copyhold  tenure,  especially  having  regard  to  th^manner 

in 
(a)  7  Beat).  546. 
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in  which  the  word  *  jetty*  is  introduced  into  the  parti- 
culars of  sale.  I  think  also,  that  the  purchaser  is  not 
entitled  to  any  compensation  in  respect  to  the  tenure 
of  the  jetty,  which,  however,  I  should  conceive  was  not 
leasehold,  as  the  jetty  appears  to  remain  merely  by 
sufferance." 

Mr.  lAoyd  and  Mr.  Cankrien,  for  the  Plaintiff. 

The  general  rule  is,  that  where  reasonable  proceed- 
ings are  bond  fide  taken  by  a  mortgagee  to  make  a 
security  available,  he  is  entitled  to  the  costs,  Ellison  v. 
Wright  (a) ;  but  here  the  case  is  stronger,  for  the  deed 
contains  an  express  stipulation  as  to  such  costs,  charges, 
and  expenses.  The  Plaintiff,  if  he  had  waived  the 
contract,  would  have  got  into  a  contest  with  the  mort- 
gagor ;  he  acted  on  the  best  advice,  and  it  would  have 
been  a  breach  of  trust,  if,  after  receiving  that  advice,  he 
had  not  then  filed  the  bill.  The  difficulty  arose  from  the 
negligent  description  of  the  mortgagor  himself. 

Mr.  Pigott  and  Mr.  EUis  were  not  heard. 

Hie  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  not  entitled  to  the  costs  of  the 
suit  instituted  against  Lambert,  which  was  dismissed 
with  costs.  The  Court  can  never  sanction  the  proposi- 
tion, that  a  party,  having  acted  in  a  manner  which  the 
Court  has  decided  to  be  improper,  can  protect  himself 
by  showing  that  he  had  received  bad  advice,  h6wever 
eminent  the  person  may  be  who  gave  it.  That  point, 
if  it  can  have  any  weight,  ought  to  have  been  urged 
at  the  hearing  of  the  cause.  Nor  can  it  be  safely 
or  properly  urged,  that  the  suit  was  for  the  benefit  of 
the  mortgagor ;  if  so,  he  ought  to  have  been  asked  to 

sanction 
{a)  3  Rubs.  458. 
p  2 
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sanction  it.  There  is  no  evidence  that  he,  in  any  way, 
did  so,  or  that  it  was  instituted  at  his  suggestion.  It 
turns  out,  that  the  suit  was  one  which  the  Court  de- 
cided to  be  improper,  and  that  it  directed  the  present 
Plaintiff  to  pay  the  costs. 

Mlison  V.  Wright  is  distinguishable;  there  it  was 
proper  to  bring  the  action  against  the  surety,  but  it  was 
rendered  unavailable  by  the  insolvency  of  the  Defen- 
dant, who  was  not  able  to  pay  that  which  the  Plaintiff 
was  entitled  to.  The  Plaintiff  was  right  in  instituting 
the  proceeding,  though  unable  to  make  it  available. 

I  cannot  hold  that  the  mortgagor  must  pay  the  costs 
of  a  suit  which  the  Court  has  decided  to  have  been  im- 
properly instituted,  and  which  he  did  not  sanction. 


Mar.  4. 


BOOTHBY  V.  BOOTHBY. 


A  reversion^ 
expectant  on 
the  decease  of 
a  person  aged 
56  without 
issuQ,  was 
sold  for  20/. 
On  a  refer- 
ence, the 
Masterfound, 
that  it  was 
worth  350/. 
The  sale  was 
set  aside,  but 
the  purchaser 
had  his  costs 
of  suit,  except 
those  of  the 
inquiry 
before  the 
Master  to  as- 
certain the 
value. 


TN  1843,  William  Boothby,  being  entitled  to  some 
property  expectant  on  the  decease  of  Christopher 
Boathby  without  issue,  sold  and  conveyed  it  to  Christo- 
pher  Boothhy  in  consideration  of  20/. 

At  the  time  of  the  purchase,  Christopher  Boothhy  was 
fifty-six  years  of  age,  and  his  wife  fifty-three.  They 
had  no  children,  and  had  only  had  one  child,  still-bom, 
eleven  years  previously.  Christopher  Boothhy  died  the 
next  year,  in  1844. 

This  bill  was  filed  to  set  aside  the  transaction,  on  the 
ground  of  gross  fraud,  and  of  the  inadequacy  of  con- 
sideration given  for  a  reversionarj'  interest.  At  the 
hearing,  on  the  16th  of  January  1849,  Sir  L.  ShadtoeU 

dismissed 
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dismisaed  the  biU  with  costs  (a).  The  Plaintiff  appealed^ 
and  Lord  Cottenham  reversed  the  decision  {b)y  dis- 
missed with  costs  so  much  of  the  Plaintiff's  bill  as 
sought  to  set  the  deed  aside  for  frauds  and  referred 
it  to  the  Master  to  ascertain  ''what  was  the  fair 
market  value,  on  the  7th  of  June  1843,  of  the  re- 
versionary interest  of  WiUiam  Boothby,  expectant  on 
the  decease  of  Christopher  Boothhy  vnihoMt  issue:"  the 
Court  reserved  all  further  directions  and  the  rest  of  the 
costs  until  the  Master  had  made  his  report. 

The  Master  having  reported  that  the  market  value 
was  350/.,  the  cause  came  on  for  further  directions. 

Mr.  Lloyd  and  Mr.  Nalder,  for  the  Plaintiff,  asked 
that  the  transaction  might  be  set  aside.  They  argued, 
that  as  the  price  given  was  only  one-seventeenth  of  the 
value  of  the  reversionary  interest,  "  this  was  a  trans- 
action which,  if  the  whole  had  been  property  in 
possession,  would  have  come  within  that  degree  of 
inadequacy  of  consideration  which  has  been  considered 
as  evidence  of  fraud,"  Dames  v.  Cooper  (c) ;  and  that 
therefore  the  Defendant  ought  to  pay  the  general  costs 
of  the  suit,  including  those  of  the  inquiry. 

Mr.  Elmsley,  contrd,  argued  that  the  ordinary  rule 
was  applicable  to  this  case,  which  was,  that  upon  setting 
aiside  a  sale  of  a  reversionary  interest,  the  purchaser 

stands 

(a)  BoMby  ▼.  Boathby,  V.  C.  E.,  16th  January  1849. — Sir  Z. 
ShadweU,  in  giving  judgment,  said :  "  There  is  no  evidence  to 
show  what  was  the  md  value  of  the  reversion ;  in  fact,  it  would 
have  been  difficult  to  have  given  any  fixed  value  of  such  a  rever- 
sion,  which  depended  on  the  &ct,  not  only  of  the  tenant  for  life 
not  having  children  by  his  present  wife,  but  upon  the  fact  of  his 
not  having  children  by  any  ftiture  wife  he  might  marry  after  the 
death  of  his  present  wife.  It  is  true  that  he  died  in  the  lifetime 
of  the  wife,  but  he  might  have  survived  her,"  &c.  &c.,  MS. 

(6)  2  HaU  ^  Ticelh,  214,  and  1  Mac,  <$•  G,  604. 

(e)  6  3fyL  ^  Or.  277. 
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stands  in  the  situation  of  a  mortgagee,  for  his  principal, 
interest,  and  costs;  that  the  decision  of  Sir  John 
Leach,  in  Baker  v.  Bent  (a),  was  a  sufficient  justification 
for  the  Defendant's  resistance  to  the  Plaintiff's  claim: 
the  tenant  for  life  might  possibly  have  married  again 
and  have  issue,  in  which  case  the  purchase-money  would 
have  been  lost. 


The  Master  of  the  Rolls. 

This  is  a  case  in  which  it  must  be  admitted  that  there 
was  no  fraud,  for  the  Court  has  dismissed  so  much  of 
,  the  bill  as  sought  to  set  aside  the  purchase  for  fraud. 
Though  g];pss  inadequacy  is,  in  some  cases,  considered 
evidence  of  fraud,  still,  in  this  case,  it  would  be  incon- 
sistent with  Lord  Cottenham^a  decree  to  consider  that 
there  was  any  fraud  whatever. 

The  Defendant  is  entitled  to  the  general  costs  of 
Quit,  but  cannot  have  the  costs  of  the  inquiry,  for  after 
Lord  Chttenham^h  decision  in  respect  of  Sir  John  Leaches 
doctrine,  in  Baker  v.  Benty  the  Defendant  was  bound 
to  know,  that  the  reference  could  only  result  in  one 
way. 

The  transaction  must  be  set  aside,  but  the  Defendant 
will  have  his  costs  of  suit,  except  those  of  the  reference. 

(a)  1  Rtm,  ^  M.  224. 
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ALDIS  t?.  FRASER.  Mar.  4. 

^TTEIIS   case  came  on  upon  demurrer^  for  want  of  The  Plaintiff 
eauitv  demised  a 

^      ^'  number  of 

small  lease- 

According  to  the  statements  of  the  hill,  the  Plaintife  ^<^^^  ^"^^^ 
°  to  the  Defen- 

were  seized  in  fee  of  part  of  the  property,  and  were  ^[^1^^,  who, 

lessees  of  other  part,  under  a  lease  which  contained  a  having  corn- 
proviso  for  re-entry  and  forfeiture  on  breach  of  a  cove-  fgjf^-g  fu^ 

nant  to  keep  repaired.  Plaintiff  re- 

entered and 
determined 
In  1849,  the  Plaintiffs  demised  the  whole  property,  the  lease. 

which  consisted  of  about  forty-four  small  houses,  to  the  Th®  Defen- 

Defendant  for  twenty-one  years.     The  Defendant  cove-  ^p^^  ^^  " 

nanted  to  repair;  and  the  lease  contained  a  proviso  ti-ainedondie 

for  re-entry  and  forfeiture  on  breach  of  covenant  to  *®^^^*®»  ^^^ 
^  prevented 

repair.  the  Plain- 

tiff taking 

The  bill  stated,  that  the  Defendant  having  committed  P^^f^ssion 

^    ,     .         .      and  repair- 
a  breach  of  the  covenant  to  repair,  the  Plaintifis,  in  ing,  and  the 

November  1851,  re-entered  on  one  of  the  messuages  in  Plaintiff  ap- 

the  name  of  the  whole,  for  the  purpose  of  putting  an  end  forfeiture. 

to  the  term,  and  the  Plaintiffs  insisted  that  they  thereby  The  Defen- 

put  an  end  thereto.  They  served  notices  on  the  tenants  ,  .   l^^* 

that  the  estate   of  the   Defendant  had  ceased;   but,  Tent,received 

nevertheless,  the  Defendant,  insisting  that  the  lease  the  rents; 

and)  in  con- 
was  still   subsisting,  distrained   upon  several  of  the  geqnence  of 

weekly  tenants  for  their  rents,  and  threatened  to  dis-  ^^  conduct, 

.  the  property 
^^  had  Lime 
greatly  depreciated,  and  some  of  the  houses  had  been  abandoned  by  the  tenants. 
The  bill  prayed  an  account  of  the  rents,  an  ii^junction  to  restrain  the  De- 
fendant from  receiving  the  rents  and  distraining,  and  that  the  ri^t  might 
be  determined  under  the  Court.    A  general  demurrer  was  allowed. 
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train  on  the  others ;  and^  in  particular^  he  had  dis- 
trained on  one  for  10^.^  upon  which  the  Plaintiffs  re- 
plevied^ and  the  action  had  been  determined  in  the 
County  Court  in  favour  of  the  tenant. 


That  afterwards,  for  the  purpose  of  vexatiously  ha- 
rassing the  Plaintiffs,  and  to  prevent  any  persons  occur 
pying  the  houses  as  tenants  to  the  Plaintiffs,  and  thereby 
to  injure  and  destroy  the  value  of  the  property,  and 
to  prevent  the  Plaintiffs  from  performing  the  cove- 
nants, the  Defendant  distrained  upon  several  weekly 
tenants,  and  threatened  to  sell  the  goods  taken.  That 
the  tenants,  by  reason  of  poverty,  were  unable  to  re- 
plevy their  goods,  and  in  consequence  of  the  Plaintiffs 
having  incurred  an  expense  of  15t.  for  the  costs  of  the 
former  action,  the  Plaintiffs  did  not  replevy. 

That  the  Defendant  reftised  to  aUow  the  Plaintifb  to 
take  possession : — that  the  Plaintiffs  were  thereby  un- 
able to  repair,  and  were  apprehensive  that  the  owners  of 
the  leasehold  premises  would  re-enter  and  determine  the 
Plaintiffs'  interest  therein. 

That  the  Defendant  had,  since  the  determination  of 
his  estate,  received  the  rents ;  that  he  was  in  insolvent 
circumstances,  and  had  absconded  to  avoid  service  of 
process  to  recover  the  arrears  of  the  rent  payable  by 
him. 

That  by  the  conduct  of  the  Defendant,  under  colour 
of  an  alleged  title,  the  premises  had  been  greatly  depre- 
ciated, and  some  of  the  houses  had  been  abandoned  by 
the  tenants,  and  the  Plaintiffs  were  unable  to  prevent 
the  same  being  irreparably  injured,  without  the  assist- 
ance of  this  Court.  That  by  the  conduct  of  the  De- 
fendant, the  Plaintiffs  were  put  in  great  danger  and 

jeopardy, 
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jeopardy^  lest  the  owner  of  the  said  leasehold  premises 
should  enter  upon  the  same^  and  determine  the  Plain- 
tiffs' interest  therein. 

The  bill  prayed  an  account  and  payment  of  the  rents 
received  by  the  Defendant  subsequent  to  the  re-entry, 
and  for  an  injunction  to  restrain  him  from  receiving 
the  rents  and  distraining  for  the  friture ;  and  if  the 
Court  should  be  of  opinion  that  any  proceedings  at 
law  ought  to  be  taken,  for  the  purpose  of  ascertaining 
whether  the  said  demise  had  been  avoided,  then  that 
such  proceedings  might  be  taken  accordingly,  under  the 
direction  of  the  Court ;  and  that  in  the  meantime,  the 
Defendant,  his  agents,  and  servants,  might  be  restrained, 
by  the  order  and  injunction  of  the  Court,  from  inter- 
meddling, or  interfering,  with  the  tenants,  and  for  a 
Receiver. 

To  this  bill  the  Defendant  demurred  for  want  of 
equity. 

Mr.  B.  Palmer  and  Mr.  W.  W,  Cooper y  for  the 
demurrer. 

The  Master  of  the  Rolls  called  on  the  other  side 
to  support  the  bill. 

Mr.  Elmsley  and  Mr.  Woodroffe,  in  support  of  the 
bill. 

This  is  not  an  ejectment  bill,  but  one  which  may 
be  supported  on  several  distinct  grounds  of  equity. 

First.   The   Court  interferes,  "by   restraining  the 

assertion  of  doubtfrd  rights  in  a  manner  productive  of 

irreparable  damage  :'*  Lord  Redesdale's  Treatise  (a). 

Secondly, 
(a)  Page  6. 


817 


I85g. 
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Secondly.  The  Court  will  not  permit  a  trespass 
under  colour  of  title,  if  productive  of  irreparable  injury. 
Here  the  Defendant,  who  is  insolvent,  by  his  wrongful 
interference  with  the  property,  under  a  pretended  title, 
prevents  the  Plaintiflfe  performing  the  covenants  to 
repair,  and  renders  them  liable  to  a  forfeiture  of  the 
leasehold  part  of  the  property.  He  also  destroys  the 
value  of  the  property,  by  molesting  the  tenants  and 
driving  them  from  their  houses. 


Sir  James  Wtgram  said,  "  It  is  now  clearly  settled 
that  in  the  case  of  trespass  under  colour  of  title, 
when  the  mischief  apprehended  is  irreparable,  the  ju- 
risdiction of  the  Court  exists  to  grant  an  injimction ; 
and  whether  the  mischief  be  irreparable  or  not,  it  ought, 
by  decree  at  least,  if  not  by  motion,  to  extend  and 
apply  the  jurisdiction  of  preventive  justice  to  all  cases 
of  trespass,  in  which  damages  would  be  an  inadequate 
and  uncertain  remedy,  and  the  protection  of  the  right 
in  specie  the  only  mode  of  doing  complete  justice 
between  the  parties :"  The  North  Union  Railway  Com- 
pany t?.  The  Bolton  and  Preston  Railway  Company  (a). 
The  present  case  comes  within  this  definition  of  the  law, 
and  the  Court  will  therefore  lend  its  aid  to  prevent  the 
destruction  of  the  property  pending  the  litigation. 


Thirdly.  The  Court  interferes  by  putting  a  bound  to 
vexatious  and  oppressive  litigation,  and  prevents  unne- 
cessary multiplicity  of  suits :  Redesdale  (J).  Here,  by 
constantly  distraining  on  forty-two  tenants,  a  multi- 
plicity of  replevy  actions  will  arise,  the  costs  of  which 
the  Defendant  is  unable  to  pay.  These  proceedings 
ought  to  be  stayed,  and  the  right  determined  once  for  all. 

Fourthly. 


(a)  3  Railtcay  Cases,  345. 


(6)  Page  5. 
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Fourthly.  The  Defendant  is  in  receipt  of  the  rents  1852. 
belonging  to  the  PlaintifBs^  and  the  account  asked  is  ^  ^  ^^ 
therefore  a  sufficient  equity  to  support  this  bill.  t?. 

Fbasek. 

The  Master  of  the  Rolls. 

I  think  that  this  bill  proceeds  altogether  on  a  misap- 
prehension. The  state  of  the  case  is  this:  ThePlaintifis 
are  the  owners  of  an  estate^  part  of  it  in  fee  simple,  and 
part  as  lessees,  for  a  long  term  of  years.  This  was  let 
to  the  Defendant,  who  has  under-let  it  to  a  considerable 
number  of  tenants.  The  Defendant  having  committed 
a  breach  of  covenant,  the  Plaintiffs,  as  they  say,  put  an 
end  to  the  Defendant's  under-lease,  and  gave  notice 
to  the  tenants  to  pay  them  their  rents.  The  Defendant, 
insisting  that  the  under-lease  is  still  subsisting,  dis- 
trains ;  whereupon  the  Plaintiffs  replevy,  and  various 
other  legal  proceedings  have  taken  place,  which  may 
have  been  injurious  to  the  tenants.  The  Plaintifis  come 
here  against  the  Defendant,  their  lessee,  not  one  of  the 
occupying  tenants  being  parties  to  the  suit,  and  ask 
an  account  of  the  rents  received  by  the  Defendant, 
for  an  injunction  against  distraining,  and  that  legal 
proceedings  may  be  taken,  under  this  Court,  to  as- 
certain the  rights  of  the  parties. 

The  groimds  on  which  Mr.  Elmsley  has  put  the 
case  are  four :  First,  he  says,  that  the  Court  will  re- 
strain the  assertion  of  doubtful  rights  in  a  manner  pro- 
ductive of  irreparable  injury.  Nothing  is  more  easy 
than  to  take  a  general  proposition  from  the  books,  and 
then  say,  "  this  is  a  case  within  the  rule."  The  pro- 
positions in  Lord  Redesdale^s  book  are  necessarily  stated 
with  great  generality,  and  you  must  have  regard  to  the 
particular  cases  on  which  the  general  rule  is  founded. 
What  is  meant  is  a  case  of  this  description :  where  there 

is 
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is  a  dispute  in  the  Ecclesiastical  Court  as  to  right  to 
administration^  the  Court  interposes^  and  by  taking  pos- 
session of  the  property^  prevents  either  party  wasting 
the  assets  until  the  title  has  been  determined.  This  is 
an  illustration  of  what  is  stated.  The  present  is  not 
a  case  of  a  doubtful  right,  because  the  statements  in  the 
bill  leave  no  question  that  the  Plaintifis  have  the  legal 
right,  and  that  the  Defendant  has  no  right  at  all ;  and 
it  is  further  stated  in  the  bill  that  the  Plaintiffs  are  in 
possession  of  the  property. 


Secondly.  It  is  said,  that  the  Court  will  not  allow  a 
trespass,  under  colour  of  title,  when  the  mischief  is  irre- 
parable :  and  the  case  of  The  North  Union  Railway,  which 
is  perfectly  good  law,  is  cited ;  but  it  has  no  application 
to  the  present  case.  The  Court  will  not  allow  such  a 
trespass  as  this : — ^If  one  person  is  in  possession,  it  will 
not  allow  another,  under  colour  of  title,  to  enter 
and  cut  down  the  timber,  until  he  has  established, 
at  law,  his  right  to  the  estate.  Here  the  Defendant 
is  committing  trespass,  not  on  the  Plaintiffs,  but  on 
the  tenants,  who  are  not  parties  to  the  suit.  The  case 
is,  that  the  Defendant  is  injuring  the  tenants  of  the 
Plaintiffs,  who  do  not  complain;  the  Plaintiffs  say, 
they  are  very,  poor,  and,  by  this  course  of  proceeding, 
they  will  not  be  able  to  get  their  rent  either  from  them, 
or  ftoai  the  Defendant,  because  he  is  insolvent  (a). 

Thirdly.  It  is  said,  that  this  Court  will  prevent  a 
multiplicity  of  suits;  but  replevin  is  the  action  of 
the  tenants,  and  not  of  the  landlord,  and  therefore  this 
bill  seeks  to  stay  actions  between  the  tenants  and  a 
third  party. 

The 

(a)  The  insolvency  of  the  Defendant  can  give  no  equity. — 
Itawson  V.  Samuel,  Or.  ^  Ph.  175. 
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The  fourth  pointy  as  to  the  account^  is  equally  unten- 
able. To  maintain  a  suit  for  an  account^  there  must  be 
cross  accounts  or  mutual  dealings ;  and^  when  all  the 
payments  are  on  one  side,  it  is  never  allowed,  unless 
there  is  something  like  a  fiduciary  relation  between 
the  parties,  as  in  the  case  of  an  agent  or  steward.  To 
say  that  you  are  entitled  to  an  account  because  your 
tenant  has  wrongfully  received  the  rents,  after  his 
tenancy  has  expired,  would  be  asserting  that  which  is 
altogether  contrary  to  the  practice  and  principles  of  this 
Court.  Here  there  is  nothing  more  than  a  succession 
of  legal  rights,  which  must  be  determined  in  a  Court  of 
law ;  and  if  the  Court  were  to  make  a  decree  in  this 
case,  there  is  no  instance  of  disputed  legal  rights  in 
which  it  might  not  equally  interfere. 


1862. 

Aldis 

V. 

Fkaser. 


I  am  of  opinion  that  this  demurrer  must  be  aUowed. 


Note. — See  Jones  v.  Janes^  3  Mer,  161  ;  Davenport  v.  Daven^ 
port,  7  Hare,  217;  Webster  v.  The  South  Eastern  Baikoay 
Company,  1  Sim.  {N.  8.)  272. 


DROSIER  t?.  BRERETON. 


1851. 
Dee,  2. 


TN  January  1827,  Thomas  Drosier,  a  farmer,  became  Tmstees  lent 

-*•  bankrupt,  whereupon  two  friends,   Brereton  and  *ro«t  monies 
'^  '  ^  on  a  second 

Bucky  in  order  to  assist  his  family,  purchased  the  stock  mortgage  of 

and   crops  from   his   assignees,    and  dtherewith   con-  ^^^^^  pro- 

,  perty  greatly 
tmued  out  of  repair, 
and  the  principal  part  was  lost.  Held,  that  they  were  liable  as  for  a  breach  of 
tmst,  notwithstanding  a  tmstee  indemnity  clanse  declaring  they  should  not  be 
liable  for  the  insufficiency  or  deficiency  in  value  of  any  securities,  except 
through  their  wilful  defieiult 

In  charging  trostees  for  breaches  of  trust  And  the  costs  of  suit,  it  is  imma- 
terial how  the  trust  was  created,  and  whether  for  yahiable  consideration,  or  by 
the  voluntary  gift  of  the  trustees  themselves. 
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tinued  to  carry  on  the  business,  at  their  own  risk  and 
expense,  till  Michaelmas  1827.  They  then  sold  off  the 
stock,  and,  in  consequence  of  a  fortunate  harvest,  they 
realised  a  profit  of  about  1,400/.,  which  they  invested  in 
several  mortgages  at  five  per  cent. 


In  September  1829,  a  deed  poll  was  executed  by 
Brereton^  Buck,  and  Stokes  (who  was  then  introduced 
into  the  matter),  whereby  they  agreed  and  admitted 
that  they  would  stand  possessed  of  a  sum  of  1,000/. 
upon  trust,  to  be  invested  in  the  funds  or  "  on  real 
securities,"  and  receive  the  dividends  and  pay  the  same 
to  Drosier  and  wife  for  life,  and  afterwards  to  pay  the 
capital  to  their  children. 

The  deed  contained  a  proviso,  whereby  "it  was 
declared  and  agreed,"  that  the  trustees  should  be 
chargeable  only  for  such  monies  as  they  should  actually 
receive,  notwithstanding  their  signing  any  receipt  for 
the,  sake  of  conformity;  and  that  any  one  should  not  be 
answerable  for  the  other  of  them,  or  for  the  acts, 
receipts,  payments,  neglects,  or  defaults  of  the  others  of 
them,  but  each  for  his  own  acts,  &c.,  respectively ;  and 
that  they  respectively  should  not  be  answerable  for  any 
banker,  &c.,  "  nor  for  the  rise  or  fidl  in  the  prices  or 
value  of  stocks,  or  the  insujfficiency  or  deficiency  in  the 
title  or  value  of  any  security  or  securities,  stocks,  or 
funds,  in  or  upon  which  the  said  trust  monies,  or  any 
part  thereof,  should  be  placed  out  or  invested ;  nor  for 
any  other  misfortune,  loss,  or  damage  which  might 
happen  in  the  execution  of  the  trusts,  or  in  relation 
thereto,  except  the  same  should  happen  by  or  through 
their  own  wilful  de&ult  respectively." 

The  income  of  the  whole  fund  was  paid  to  Mr. 
Drosier  for  life,  and  after  his  death  to  his  widow. 

In 
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In  1839,  one  of  the  mortgages  for  600/.  having  been        1851. 
paid  off,  the  money  was  re-invested  in  the  name  of  the    ^_^  ~^  " 
three  trustees,  on  a  mortgage  from  one  Ooggs.  t?. 

Brereton. 

Goggs  not  having  paid  the  interest,  the  trustees,  in 
1848,  instituted  an  inquiry  as  to  the  value  of  the  pro- 
perty on  which  the  500/.  had  been  invested,  and  the 
circtmlstances  of  Mr.  Ooggs;  and  it  was  then  discovered, 
that  the  property  consisted  principally  of  buildings, 
which  had  become  greatly  out  of  repair,  and  was  also 
subject  to  a  prior  mortgage  for  250/.  The  answer  stated, 
that  from  the  circimistances  of  Ooggs,  it  appeared  highly 
probable  that  he  could  not  pay  the  sum  of  500/.,  but  he 
offered  to  pay  130/.  if  the  trustees  would  release  the 
estate  from  the  mortgage.  The  trustees,  having  con- 
sulted persons  as  to  the  state  of  the  property  and  the 
circumstances  of  Ooggs,  were  advised,  that  it  would  be 
prudent  in  them  to  accept  that  offer,  and  to  release  the 
estate  from  the  security  on  payment  of  130/.,  which 
they  accordingly  did. 


By  this  arrangement  the  stmi  of  370/.  was  lost. 

The  bill  was  instituted  by  Mrs.  Droster,  to  make  the 
trustees  and  their  representatives  responsible  for  the 
loss  which  had  occurred. 

The  Defendants  insisted  that  the  1,000/.  was  a  free 
gift,  and  that  there  was  no  declaration  of  trust  beyond 
that  sum,  and  they  relied  on  the  trustee  indemnity 
clause. 

Mr.  Sdfjoyn  and  Mr.  Alderson,  for  the  Plaintiff,  con- 
tended, that  it  had  been  made  out  that  the  whole  frmd 
had  been  devoted  to  the  trust,  and  that  the  money  not 
being  forthcoming,  and  no  sufficient  excuse  being  offered 

for 
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for  its  loss,  the  trustees  were  responsible.     They  asked 
for  the  costs  of  suit. 

Mr.  Elmsley  and  Mr.  Ferrers,  for  Brereton,  argued, 
that  the  monies,  in  the  first  instance,  clearly  belonged 
to  Buck  and  Brereton,  and  that  the  declaration  of  trust 
extended  no  further  than  the  1,000/.  which  the  Defend- 
ants had  voluntarily  devoted  to  the  family,  but  that 
they  had  contracted  no  obligation  to  hold  the  remain- 
ing 400/.  in  trust  for  the  Plaintiff. 

Secondly,  that  the  loss  had  occurred  by  inevitable 
accident,  and  that  the  trustees  were  relieved  by  the 
trustee  indemnity  clause,  for  the  benefit  of  which  they 
had  expressly  stipulated ;  and  that  in  a  case  where  the 
Plaintiff  could  only  claim  through  the  free  gift  of  the 
Defendants,  this  Court  ought  not  to  act,  either  as  to  the 
capital  or  costs,  with  the  same  degree  of  strictness  as  in 
the  case  of  parties  who  were  purchasers  of  the  trust 
fund  for  valuable  consideration :  Bayley  v.  BoulcoU  (a). 

Mr.  Olasae  and  Mr.  Toiler,  for  the  representatives  of 
Buck, 

The  Master  of  the  Rolls. 

This  is  a  very  painful  case ;  but  all  the  Court  has  to 
do,  is  to  see  whether  the  relation  of  trustee  and  cestui 
que  trust  has  been  created,  and  then  whether  any  breach 
of  trust  has  been  committed.  The  Defendants,  acting 
purely  for  the  sake  of  the  bankrupt's  family,  and  in 
order  to  preserve  something  for  their  benefit,  bought  the 
stock,  carried  on  the  farming  business,  and  made  a  con- 
siderable sum  of  money.     This  they  applied  to  the 

benefit 
(a)  4  Rus9,  345. 
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Drosier 


benefit  of  the  family^  though  they  mighty  if  they  pleased,        1851. 
have  bought  it  for  their  own  use,  and  have  applied  the 
profits  for  their  own  benefit.  t^. 

Brereton. 
As  to  the  first  question,  whether  the  relation  of 
trustee  and  cestui  que  trust  was  created,  I  must  say 
I  have  no  doubt  that  it  was.  The  deed  and  the  admis- 
sion read  firom  the  answer  of  Brereton,  that  the  whole 
fund  was  derived  from  that  source,  and  was  to  be  applied 
for  the  benefit  of  the  family,  shows  that  the  relation  of 
trustee  and  cestui  que  tncst  was  created,  and  that  the 
profit  produced  by  carrying  on  the  farm  was  to  be 
appUed  for  the  benefit  of  Drosier  and  his  family. 

When  the  relation  of  trustee  and  cestui  que  trust  is 
once  created,  it  is  immaterial  what  may  have  been  the 
consideration  for  it.  There  appears  to  have  been  no 
l^al  consideration  in  this  case,  for  these  two  gen- 
tlemen acted  merely  from  motives  of  kindness  and  libe- 
rality; but  if  a  fund  subject  to  a  trust  is  afterwards 
dissipated,  the  trustees  are  as  much  responsible  when 
the  trust  has  been  volimtarily  created  by  them,  as  when 
created  for  valuable  consideration. 

The  case  of  Bayley  v.  Boulcott  does  not  apply.  In 
that  case,  a  legatee  expressed  by  parol  an  intention  of 
creating  a  voluntary  trust  in  favour  of  her  daughter, 
and  she  directed  a  deed  to  be  prepared  for  that  purpose ; 
but  when  it  was  brought  to  her,  she  said  she  had 
changed  her  mind,  and  refused  to  execute  it.  The 
question  there  was,  whether  the  instructions  for  the 
deed  constituted  the  relation  of  trustee  and  cestui  que 
trust ;  and  it  was  held  that  it  did  not,  the  intention 
being  incomplete. 

The  relation  of  trustee  and  cestui  que  trust  having 

been  created,  the  next  question  to  consider  is,  what  was 
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the  subject  matter  of  the  trust.  Mr.  Elmsley  contends 
it  was  only  1,000/.,  and  he  refers  to  the  deed  poU, 
which  recites  that  the  parties  had  in  their  hands  a  sum 
of  1,000/.  This  states  that  they  were  trustees  for  1,000/., 
but  does  not  negative  the  fact  that  they  were  trustees 
for  a  larger  sum.  This  might  have  been  a  portion  only 
of  the  trust  fund.  I  find  that  the  three  trustees  have 
invested  money  in  their  joint  names  to  the  amount 
of  1,400/.,  of  which  the  1,000/.  is  part;  and  I  cannot 
therefore  doubt  that  the  subject  matter  consisted  of 
this  1,400/.  The  Plaintiff  might  have  had  an  inquiry  as 
to  what  the  trust  fund  consisted,  for  the  purpose  of  after- 
wards fixing  the  Defendants ;  but  I  do  not  direct  any 
such  inquiry,  because  she  does  not  ask  it. 

Next,  in  determining  whether  a  breach  of  trust  has 
been  committed,  the  conduct  of  the  trustees  must  be 
regarded  in  the  same  way,  whether  the  trust  was 
created  for  valuable  consideration  or  from  motives  of 
benevolence.  It  appears  that  part  of  the  money  was 
invested  on  a  second  mortgage  of  house  property,  and 
the  500/.  only  produced  180/.  I  have  no  doubt  that 
it  was  a  breach  of  trust  to  lend  this  money  on  a 
second  mortgage  of  house  property,  and  I  must  declare 
both  Brereton  and  the  estate  of  Btcck  liable. 

As  to  the  costs,  I  feel  great  pain  in  making  the 
Defendants  pay  them,  because  the  fund  was  volimtarily 
provided  by  them  for  the  benefit  of  this  family.  At 
the  same  time,  the  rule  of  the  Court  is  inflexible,  that 
in  cases  of  breaches  of  trust,  the  trustees  must  pay  the 
costs  of  a  suit,  to  repair  a  breach  of  trust.  I  cannot  make 
any  distinction  between  trustees  created  voluntarily 
and  those  created  for  valuable  consideration ;  and  this 
suit  having  been  rendered  necessary  by  their  resistance 
to  the  rightful  demands  which  have  been  established 
in  this  suit,  the  Defendants  must  pay  the  costs. 
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CAVE  V.  CAVE. 

HTEIIS  case  was  argued  by, 
Mr.  Lloydy  for  the  PlamtifT  Mrs.  Cave. 
Mr.  iJ.  Palmer y  for  Mr.  Ckive. 
Mr.  RaupeU  and  Mr.  PiggoUy  for  trustees. 
Mr.  FoUetty  for  the  children. 
The  Master  of  the  Rolls  reserved  his  judgment. 


The  Masteb  of  the  Rolls. 


Feb.  25. 
March  30. 

In  1839,^.^. 
married  a 
ward  of 
Court  with- 
out its  sanc- 
tion.   Held, 
in  1852,  that 
notwith- 
standing the 
lapse  of  time, 
the  Court 
possessed  the 
same  power 
over  the  par- 
...  ,       .  .        ties  which  it 

This  IS  an  amicable  suit,  instituted  by  a  married  would  have 

woman,  by  her  next  friend,  against  her  husband  and  had  on  an 

children,  and  certain  persons  named  as  trustees  in  an  gJort^  iSer 

instrument  executed  shortly  after  her  marriage  with  the  marriage, 

the  Defendant.     The  object  of  the  suit  is,  to  obtain  a  ^^  ^^^  ^^ 

**  .  possesses  in 

declaration  of  the  Court,  that  two  indentures,  of  the  every  case  of 

«2nd  of  February  1889  and  the  6th  of  April  1839,  were  the  marriage 

of  a  ward  of 
moperative  Court  with- 
out the  sanction  of  the  Court,  subject,  nevertheless,  to  the  due  protection  of  the 
rights  and  interests  of  persons  who  have  come  into  esse  since  that  period. 

A  marriage  settlement,  the  husband  being  adult  and  the  wife  a  minor,  is 
binding  on  the  former,  though  not  on  the  latter. 

In  1839,  A.  B.  married  a  ward  of  Court  without  leave  :  articles  were  exe- 
cuted both  before  and  after  the  marriage.  In  1840,  a  reference  was  made  to 
approre  of  a  settlement,  but  nothing  was  done  thereon.  In  1850,  the  parties 
executed  a  settlement  of  the  wife's  r^  estate  without  the  sanction  of  the  Court. 
In  a  suit  instituted  by  the  wife  to  annid  the  articles  and  confirm  the  settlement. 
Held,  in  1852,  that  the  power  of  the  Court  was  not  affected  by  the  lapse  of  time, 
that  the  parties  coming  to  the  Court  had  given  it  authority  to  do  what  was 
right,  and  that  a  reference  must  be  made  to  the  Master  to  report  as  to  the  pro- 
priety of  the  settlement  of  1850,  and  whether  it  ought  to  be  varied,  and  to 
approve  of  a  settlement  of  the  wife's  personal  estate. 


1829.  Plaintiff  a  ward  of  Court 
1839,  Fth.  22.  First  articles. 
1839,  Feb.  26.  Marriage. 
1839,  April  5.  Second  articles. 


DATES. 


Q  2 


1840,  Jan.  Reference  to  Master. 

1841.  Husband  bankrupt 
1841,  March.  Master's  report. 
1850,  May  27.  Settlement. 
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1862.  inoperative  and  of  no  effect  against  the  Plaintiff,  and 
that  a  settlement  entered  into  on  the  27th  of  May  1850, 
of  her  real  estate,  may  be  declared  to  be  binding  on  her, 
and  for  a  reference  to  the  Master  to  approve  of  a  proper 
settlement  of  her  personal  estate. 

The  facts  of  this  case  are  peculiar.  The  female 
Plaintiff  was  a  ward  of  Court,  having  been  made  so  by 
a  bill  filed  in  Febmary  1829.  The  marriage  took  place 
in  February  1839,  ten  years  afterwards ;  and  although 
the  husband  was  informed  that  the  Plaintiff  was  a  ward 
of  Court,  yet  he  was  assured  by  some  of  the  relations  of 
the  lady  that  this  information  was  erroneous,  and  the 
marriage  took  place  with  their  consent.  The  lady  was 
an  infant  at  the  time  of  the  marriage,  and  incapable  of 
entering  into  any  binding  contract.  On  the  22nd  of 
Febrtcary  1839,  articles  were  executed  prior  to  the 
marriage,  by  which  the  husband  covenanted  to  pay 
20,000/.  to  trustees,  and  to  settle  the  property  of  the 
lady  upon  herself,  in  such  a  manner  as  to  give  her  a 
life-estate  in  the  whole,  subject  to  which,  she  was  to 
have  a  general  power  of  appointment  by  deed  or  will, 
and  in  default,  the  husband  was  to  have  a  life-estate  in 
the  whole  property;  after  which,  a  general  power  of 
appointment  was  vested  jointly  in  the  husband  and  wife ; 
and  in  default  of  the  exercise  of  this  power,  the  property 
was  given  to  the  children  of  the  marriage,  and  in  default 
of  children,  to  the  survivor  of  the  husband  and  wife. 

The  marriage  took  place  in  Scotland,  four  days  after 
the  execution  of  the  articles.  Subsequently,  on  the 
5th  of  April  following,  fresh  articles  were  entered  into, 
by  which  the  general  power  of  appointment  to  the  wife 
was  taken  away,  or  rather  transferred  and  given  to  her, 
only  in  default  of  children  of  the  marriage,  and  the 
estate  to  the  husband  was  limited  to  him  till  death, 

bankruptcy. 
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bankruptcy,  or  insolvency ;  in  other  respects  it  remained  ^  _^  I* 
unaltered.  The  day  after  the  execution  of  the  second  Cave 
articles,  the  form  of  the  marriage  ceremony  was  gone  ^' 

through  in  England. 

In  December  1839,  an  order  of  reference  to  the 
Master  was  made,  to  inquire  whether  a  valid  marriage 
had  been  solemnized;  and  in  January  1840,  an  order  of 
reference  was  sent  to  the  Master,  having  reference  to 
the  proper  settlement  to  be  executed.  Early  in  1841, 
Mr.  Oave  became  bankrupt ;  and  in  March  1841,  the 
Master  made  his  report,  stating  that  a  valid  marriage 
had  taken  place  on  the  26th  of  February  1839,  and 
suggesting  several  variations  to  be  made  in  the  settle- 
ment.    Nothing,  however,  was  done  on  this  report. 

Afterwards,  a  considerable  sum  of  money  was  realised, 
as  the  result  of  a  compromise  in  a  suit  mstituted  in 
respect  of  the  covenant  given  by  the  husband  in  the 
marriage  settlement.  This  sum  amounted  in  the  whole 
to  13,225/. ;  and  since  then,  the  wife  has  become  en- 
titled to  considerable  real  estates. 

Mr.  and  Mrs.  Gave,  on  the  27th  of  May  1850,  exe- 
cuted a  settlement,  which  was  duly  acknowledged  by 
the  wife  under  the  statute,  according  to  the  trusts  of 
which,  during  the  joint  lives  of  the  husband  and  wife, 
half  of  the  rents  are  to  be  paid  to  the  wife  for  her 
separate  use  for  her  life,  and  the  remaining  half  to  the 
husband  for  his  life,  with  remainder  to  the  survivor  for 
life.  The  settlement  then  gives  a  joint  power  of  ap- 
pointment to  the  husband  and  wife,  in  favour  of  the 
children  of  the  marriage ;  and  in  default  of  appointment, 
the  estate  is  limited  to  go  to  the  children  as  tenants  in 
common  in  tail,  with  cross  remainders  in  tail ;  and  in 
default  of  such  children,  to  the  survivor  of  the  husband 
and  wife  in  fee,  with  a  proviso,  that  in  case  of  the 

second 
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1852.  second  marriage  of  the  wife^  the  limitation  of  half  of 
the  estate  will  be  in  favour  of  the  issue  of  the  first 
marriage.      Besides   this^   the   settlement   contains   a 

Cave.  power  to  the  trustees  to  raise  6,000Z.  by  mortgage  on 
the  estate,  for  the  purpose  of  working  a  quarry  on  it — 
a  considerable  sum  of  money,  it  is  to  be  observed,  on 
an  estate  the  rental  of  which  is  said  to  be  between 
500/.  and  600/.  per  annum,  and  to  be  employed  in  a 
very  precarious  speculation. 

The  object  of  the  suit  is  to  obtain  the  sanction  of 
the  Court  to  the  annulling  of  the  two  first  articles,  and 
to  the  confirmation  of  the  settlement  of  1850.  There 
is,  undoubtedly,  great  difficulty  in  all  cases  of  this 
description ;  when  a  lady  marries,  being  an  infant  at 
the  time,  whether  she  be  or  be  not  a  ward  of  Court, 
no  deed  executed  at  that  time  can  bind  her,  although 
the  deed,  if  executed  by  her  husband,  will  be  binding 
upon  him ;  and  accordingly,  cases  have  arisen,  where 
an  infant  ward  of  Court  has  married  with  the  sanction 
of  the  Court,  but  has  died  before  attaining  twenty-one, 
and,  consequently,  before  executing  any  deed  sanctioned 
by  the  Court,  in  which  cases,  the  rights  of  third  persons 
have  been  held  to  be  established  by  the  proceedings 
which  have  taken  place.  I  am,  however,  of  opinion, 
that  when  the  Court  has  approved  of  a  settlement,  and 
the  parties  to  it,  after  having  attained  their  ftiU  age, 
have,  under  the  sanction  and  by  the  direction  of  the 
Court,  executed  that  settlement,  this  Court  will  not  per- 
mit those  parties  afterwards  to  repudiate  that  settlement, 
but  will  compel  them  to  carry  into  execution  and  give 
effect  to  the  provisions  of  it,  as  far  as  they  are  able  to  do  so. 

This,  however,  is  not  the  present  case;  for  here, 
although  a  contempt  of  Court  was  imdoubtedly  com- 
mitted, by  the  marriage  without  the  sanction  of  this 
Court,  yet  no  settlement  has,  in  fact,  been  approved  by 

or 
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or  executed  with  the  authority  or  sanction  of  this  1852. 
Court.  In  truths  the  parties  have  been  desirous  of 
dispensing  with  such  sanction ;  nor  would  they,  it  is 
obTiouSy  have  now  sought  to  obtain  it,  had  it  not  been 
evident,  that  in  the  existing  state  of  things,  a  good 
title  could  not  have  been  made  without  the  authority 
and  assistance  of  this  Court.  It  remains  to  be  con- 
sidered, what  power  this  Court  possesses  over  the 
parties  to  the  suit,  and  in  what  manner  this  power,  if 
any,  ought  to  be  exercised.  I  am  of  opinion,  that 
notwithstanding  the  lapse  of  time  which  has  occurred, 
the  Court  possesses  the  same  power  over  these  parties, 
which  it  would  have  had  on  the  application  shortly 
after  the  marriage,  and  which  it  possesses  in  every  case 
of  the  marriage  of  a  ward  of  Court  vrithout  the  sanction 
of  the  Court,  subject,  nevertheless,  to  the  due  protection 
of  the  rights  and  interests  of  persons  who  have  come 
into  esse  since  that  period. 

Besides  this,  I  am  of  opinion  that  these  parties 
coming  here  to  obtain  the  sanction  of  the  Court,  have 
given  authority  to  the  Court  to  do  what  is  right  and 
proper  in  this  matter,  having  regard  particularly  both 
to  the  lady  herself  and  to  the  issue  of  the  marriage. 

I  am  further  of  opinion,  that  this  authority  must  be 
exercised,  in  this  case,  as  it  would  have  been  in  any 
ordinary  case,  and  that  accordingly,  I  must  have  the 
assistance  of  the  M^ter  to  consider  what  is  proper  to 
be  done  in  this  matter. 

I  must  therefore  direct,  that  it  be  referred  to  the 
Master  in  rotation  to  consider  and  report,  whether  the 
settlement  of  the  27th  of  May  1850  is  a  fit  and  proper 
settlement  of  the  real  estate  of  the  Plaintiff,  or  whether 
the  same  ought  to  be  varied  in  any  and  what  respects. 
And  that  the  Master  may  also  approve  of  a  proper 

settlement 
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1862. 


settlement  of  the  personal  estate  of  the  Plaintiff,  or  to 
which  the  Defendant  T.  S.  Gave  may  be  possessed  or 
entitled  in  her  right.  And  that  he  may  also  inquire 
and  report  what  sum  of  money  has  arisen  from  the 
covenant  of  the  Defendant  T,  S.  Cave,  contained  in  the 
articles  of  the  22nd  of  Febmary  1839,  and  whether  the 
same  is  subject  to  any  and  what  binding  limitations  in 
favour  of  any  and  what  pierson ;  and  the  Master  is  to 
approve  of  a  proper  settlement  of  the  same,  or  of  so 
much  thereof  as  are  not  to  be  settled,  with  liberty  to 
state  any  circumstances  specially. 


Note.— See  Martin  v.  Martin,  2  R.  ^  Myl  607. 


Mar,  4. 

A  testatrix 
being  en- 
titled to  an 
annuity  dur- 
ing the  life 
of  B,  effected 
an  assurance 
on  Bh  Ufe, 
and  be- 
queathed the 
annuity  to  C 
Held,  that 
the  poKcy 
did  not  pass. 


HAMILTON  V.  BALDWIN, 

TN  July  1820,  an  annuity  of  70/.  was  granted,  in 
consideration  of  600/.,  payable  during  the  life  of 
Mary  Telansiefy  and  secured  by  an  assignment  of  a  life 
interest  in  money  in  the  funds.  At  the  same  time,  a 
policy  of  assurance  for  600/.  upon  the  life  of  Mary 
Telansier  was  effected  by  the  grantee  of  the  annuity 
in  the  name  of  the  trustee. 

The  testatrix,  Anne  Eliza  Hamilton^  being  entitled 
to  the  annuity  and  policy,  bequeathed  as  follows : — 
"  I  give  likewise  to  the  said  Wilhelmina  Hamiltony 
Madame  Telansier' a  annuity  and  the  sum  of  1,000/." 

The  testatrix  died  in  1848 ;  and  Madame  Telansier 
having  died  in  September  1849,  the  simi  of  987/.  was 
received  by  the  trustee  in  respect  of  the  policy. 

The   question    on   this   special  case  was,   whether 
Wilhelmina  Hamilton,  as  legatee-ef  the  annuity,  was 
entitled  to  the  produce  of  the  policy. 

Mr. 
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Mr.  Boupell  and  Mr.  Drucey  for  the  Plaintiff,  WU- 
helmina  Hamilton. 

The  gift  of  the  annuity  will  carry  the  arrears,  for 
they  are  appurtenant  to  it,  and  constitute  part  of  the 
security  held  hy  the  testatrix.  The  amount  of  a  fire 
policy  has  been  considered  as  attached  to  and  to  go 
with  the  estate:  Rook  v.  Worth  {a) -y  Norris  v.  Har- 
rison (b) ;  Parry  v.  Ashley  (c).  It  is  like  the  bequest 
of  a  bond  which  carries  the  arrears  of  interest :  Har- 
court  V.  Morgan  (d) ;  Kent  v.  Tapley  (e). 

The  policy  must  pass  with  the  annuity  as  one  of  the 
securities,  otherwise  the  owner  would  have  no  insurable 
interest,  and  could  not  recover  the  amount :  Powles  v. 
Innes(f). 

Mr.  R.  Palmer  and  Mr.  TV.  M.  JameSy  for  the 
Defendants. 

Mr.  Dickinsony  for  the  trustees. 

The  Master  of  the  Rolls. 

I  find  nothing  which  can  make  this  policy  a 
security  for  the  annuity;  it  is  an  indemnity  for  the 
loss  which  would  occur  by  the  death  of  the  grantor 
of  the  annuity;  and  I  think  it  will  not  pass  under  the 
words,  "  I  give  to  W.  Hamilton  Madame  Telansier*s 
annuity." 

In  the  cases  cited,  the  money  formed  part  of  the 
thing  given.  In  Harcourt  v.  Morgany  the  bequest  was 
of "  the  amount  of  the  bond,"  which  of  course  meant 
the  amount  due  on  the  bond.  Here  the  policy,  securing 
a  compensation  on  the  premature  death  of  the  annui- 
tant, cannot  be  considered  as  part  of  the  annuity. 


233 
1852. 

Hamilton 

V. 

Baldwin. 


(a)  I  Ves.  Sen.  460. 

(b)  2  Mad.  268. 

(c)  3  Sim.  97. 


{d)  2  Keen,  274. 

(e)  IIL.J.N.  S.{Ch.)^. 

If)  11  Mee.  (J-  W.  10. 
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1861. 


Nov,  18,  19, 
21. 

Whenever  a 
person  ob- 
tains, by  vo- 
luntary do- 
nation, a 
benefit  from 
another,  he  is 


COOKE  V.  LAMOTTE. 


rilHE  object  of  this  siiit  was  to  set  aside  a  bond  for 
15,000/.,  given  by  Louisa  Foster  in  favour  of  the 
Defendants,  her  three  nephews. 

It  appeared,  that  Louisa,  the  wife  of  General  Foster, 
bound,  if  the  had  a  testamentary  power  of  appointment  over  a  sum 


transaction 
be  question- 
ed, to  prove 
that  the 
transaction 
was  right- 
eous, and 
that  the  do- 
nor volunta- 
rily and  de- 


of  about  24,000/.,  three  per  cents.  In  1843  her  husband 
died.  She  was  then  of  an  advanced  age  (above  seventy- 
three),  but  still  a  shrewd  woman,  and  possessed  of 
all  her  faculties.  She  had  three  nephews,  the  De- 
fendants, Johfiy  Charles  y  and  George  Lamotte,  for  whom 
she  entertained  a  great  regard.  In  November  1844, 
after  her  husband's  death,  John,  her  favourite  nephew, 

liberatelydid  ^^j^  ^p  j^jg  residence  with  her:  and  he  continued  to 

theact,know-        .  . 

ing  its  nature  reside  with  her  until  Jwte  1846,  when   upon  some 

and  effect.  quarrel  they  parted.     They  remained  estranged,  and, 

rule  is  not  ^^^  ^^®  exception,  in  1847,  they  never  saw  each  other 

confined  to  before  her  death,  in  1848. 

the  cases  of 

attorney  and 

client,  parent  During  the  residence  of  John  Lamotte  vrith  his  aunt, 

and  child,       g^e,  with  the  assistance  of  Isaac  Cooke,  her  ordinary 
&c.,  but  is  r     '       \ 

general.  professional 

A  nephew,  who  was  provided  for  by  his  aunt's  will,  obtained  a  post  obit  bond 
from  her.  It  was  set  aside,  he  not  having  proved  that  she  knew  that  the  eSect 
of  the  bond  was  to  make  her  will  irrevocable. 


DATES. 


1843,  General  F,  died. 

1844,  Nov,   John  goes  to  reside  with 

testatrix. 

—  Dec.   First  will. 

1845,  July,  Second  will. 

—  Nov.   Third  wiU. 

—  Dec,    Statement. 

1846,  Feb.l. Letter  of  John  to  George, 


1846,  P«5. 4.  Letter  of  testatrix  to  (?. 

—  Feb.  5.  First  bond. 

—  Feb.  7.  Second  bond. 

—  Feb,  7.  Memorandum  in  pocket 

book. 

—  June,    Parting. 

1847,  iS^.  18.  Last  will. 

1848,  Dec,      Death  of  testatrix. 
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professional  adviser,  made  three  several  wills,  viz., 
in  December  1844,  JtUy  1845,  and  November  1846; 
and  by  these  she  bequeathed  the  bulk  of  her  property 
to  John  Lamotte  and  his  brothers.  But  after  their  final 
separation,  she  made  a  fourth  will,  dated  the  18t'h 
of  September  1847,  and  a  subsequent  codicil  in  1848, 
giving  her  property  to  other  persons,  giving  nothing 
to  John  LamoUe,  and  annuities  only  of  lOOZ.  each  to  his 
two  brothers.  By  this,  her  last  will,  she  appointed  the 
Plaintiffs  her  executors. 

Louisa  Foster  died  on  the  14th  of  December  1848,  at 
an  advanced  age  exceeding  seventy-eight.  Immediately 
on  her  death,  her  three  nephews  made  a  claim  under  a 
bond  executed  by  her  in  their  favour  on  the  7th  of 
February  1846,  under  the  circumstances  afterwards 
stated.  By  this  bond  she  became  bound  to  them  in 
the  penal  sum  of  30,000/.  conditioned  to  be  void  either 
on  payment  to  them  of  15,000/.  within  six  calendar 
months  after  her  decease,  or  on  her  giving  them,  by  her 
will^  a  legacy  to  that  amount. 

Her  executors  resisted  this  demand,  and  instituted 
the  present  suit  against  the  three  nephews,  praying  a 
declaration  that  the  bond  had  been  fraudulently  ob- 
tained, and  asking  that  it  might  be  delivered  up  to  be 
cancelled.  The  Plaintiffs  alleged,  that  the  bond  had 
been  obtained  by  undue  influence,  and  that  the  obligor, 
on  its  execution,  was  without  proper  professional 
assistance,  and  ignorant  of  the  nature,  effects,  and  con- 
tents of  the  instnmient. 

The  Defendants  stated  but  did  not  prove,  that  long 
before  1846,  Mrs.  Foster  was  desirous  of  advancing  her 
three  nephews  in  their  respective  professions  by  pur- 
chase ;  and  that,  in  1845,  John  Lamotte  suggested  to  her, 
that  her  will  did  not  enable  them  to  borrow  the  money 

necessary 


235 
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1851.  necessary  to  obtain  such  promotion  and  preferment,  as 
it  might  easily  be  altered,  but  that  she  had  the  means 
of  enabling  them  to  do  so  by  giving  them  a  bond.  That 
the  suggestion  was  much  considered,  and  in  February 
1846,  she  desired  John  Lamotte  to  have  a  bond  made  in 
fevour  of  her  nephews ;  but  she  peremptorily  refused  to 
employ  or  consult  haac  Cooke^  her  ordinary  legal  ad- 
viser, and  she  desired  John  Lamotte  to  employ  his  own 
solicitor  in  the  business.  In  February  1846,  the  bond 
was  accordingly  prepared  and  executed  under  the  fol- 
lowing circumstances.  John  Lamotte  had  previously, 
in  December^  prepared  a  statement  unknown  to  Mrs. 
Foster y  which  was  as  follows : — 

**  Louisa  Foster  made  a  will  in  November  1845,  by 
which  she  made  her  three  nephews  residuary  legatees. 
To  prevent  the  possibility  of  her  hereafter  making  any 
alteration,  to  the  disadvantage  of  the  above  three 
nephews,  is  it  not  practicable  that  she  can  now  give  a 
bond  for  10,000/.  in  fevour  of  one  or  all  the  three 
nephews,  which  will  not  be  invalidated  by  any  future 
will  she  may  make  ?  The  amount  of  her  property  is 
24,000/.,  invested  in  the  three  per  cents,  reduced 
consols,  in  the  names  of  Henry  J.  Lamotte,  Lord 
Tenterden,  and  John  Lamotte  (one  of  the  residuary 
legatees),  as  trustees  imder  the  will  of  her  father,  John 
L.  Lamotte.  She  has  no  control  over  the  principal 
during  her  life,  but  possesses  absolute  power  of  be- 
queathing her  property.  The  estimated  amount  of  the 
residuary  estate  is  19,000/." 

On  the  1st  of  February  1846,  John  Lamotte  sent 
to  his  brother  George  the  following  letter : — 

"  Our  aunt  has  this  day  expressed  a  strong  desire  to  benefit  us 
during  her  lifetime,  and  has  asked  me  in  what  way  her  wish 
can  be  fulfilled.    I   answered,  that  in  case  of  any  of  us  pur- 
chasing promotion  or  preferment,  although  her  residuary  lega- 
tees, 
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tees,  we  could  not  raise  the  money  on  her  will,  a  fieuxt  of  which 
she  is  fnlly  aware.  I  have  suggested,  the  only  means  in  her 
power  to  benefit  us  is  to  give  us  a  bond,  conjointly  in  our  three 
names,  securing  us  the  money  bequeathed  to  us,  which  she  is 
now  most  anxious  to  effect,  and  which,  I  need  not  say,  that  I  am 
as  anxious  to  obtain,  and  thereby  guard  against  her  fdture  whifis 
and  oddities.  On  asking  me  to  name  the  sum  we  wished  to  be 
secured,  I  named  10,000/.,  as  being  half  of  the  residuary  estate 
bequeathed  to  us  in  her  last  will.  As  Mr.  Cooke,  I  regret  to 
say,  is  on  the  black  list,  for  the  absurd  reason  I  stated  to  you, 
she  will,  on  no  account,  listen  to  me  employing  him  as  bondsman 
on  this  occasion,  and  I  cannot  therefore,  with  propriety,  apply 
to  any  one  else.  With  respect  to  our  cousin  Lagier,  it  may 
cause  some  family  heart-burning  in  such  a  case,  which  I  think 
had  better  be  avoided.  You  will  do  well,  therefore,  to  apply  to 
Mr.  GoodchilcPs  friend  to  draw  up  the  bond,  taking  care  to  in- 
struct him  as  to  our  present  position  in  her  will,  and  that  our 
chief  object  is  to  secure  our  interest  in  it,  and  guard  against  the 
caprice  of  the  most  varium  et  mutabUe  of  her  kind.  I  have  been 
diffident  in  naming  a  larger  sum,  though,  perhaps,  I  shoidd  have 
acted  wisely  in  securing  the  whole  sum  bequeathed  to  us, 
although  she  tows  she  will  never  alter  her  last  wiU.  Having 
incurred  her  displeasure  once,  by  refusing  to  swear  eternal  enmity 
to  her  foes,  I  shall  feel  safer  in  possession  of  her  bond.  Lose  no 
time,  therefore,  in  getting  it  ready  for  execution,  and  forward  it. 
AU  going  on  here  as  dull  as  ever.    Love  to  my  mother. 

Yours,  &c. 

*'P.  S.  I  had  almost  forgotten  to  say,  by  express  command,  that 
this  business  is  to  be  confined  exclusively  to  ourselves,  and  neither 
you  nor  C  to  address  one  word  of  thanks  to  our  bene£Eu;tress.  I 
need  not  observe,  I  am  sure  you  will  do  what  your  feelings  will 
naturally  prompt  by  return  of  post." 


1851. 


George  Lamotte,  on  the  2nd  oi  February  1846,  showed 
this  statement  to  "Mr.  GoodchUcTs  friend,"  an  eminent 
Conveyancing  Counsel,  who  advised  him  as  to  the  pro- 
posed arrangement,  and  introduced  him  to  Messrs. 
White  and  Borrett  of  London,  solicitors,  who  prepared 
the  bond  securing  10,000/.  This  was  afterwards  set- 
tled by  the  Counsel,  and  engrossed,  and  then  sent  to 
George  Lamotte,  with  a  letter  of  instructions  stating, 
"  that  it  was  desirable  the  bond  should  be  signed  in 
the  presence  of  a  solicitor,  or  some  person  of  high  re- 
spectability as  a  witness." 

The 
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The  bond  was  forwarded  by  Oeorge  to  John,  and 
arrived  at  Clifton^  where  he  was  then  residing  with 
Mrs.  Foster y  on  the  6th  of  February  ;  but  on  the  day 
previous,  Mrs.  Foster  had  given  to  /oAn  a  letter  ad- 
dressed by  her  to  George^  with  directions  to  him  to 
forward  it.     It  was  in  the  following  terms : — 

«  Private,  4tli  F^.  1846. 

"  Mt  deab  George, — On  second  thooghts,  I  insist  on  a  bond 
for  15,000/.  to  your  dear  brothers  and  self.  Employ  your 
solicitor. 

"  Your  affectionate  aunt,  X.  Fwter. 

"  N.  B.  On  this  important  I  pray  yon  be  silent.  The  deed  must 
faithfnUy  be  promised.   Saturday.  God  bless  those  I  love  best" 

Mr.  OileSy  a  chemist  in  the  neighbourhood^  was 
called  in^  and  he  attested  the  execution  of  the  bond^  but 
it  was  not  then  read  over  or  explained  to  her.  The 
bond  was  then  returned  to  the  solicitors  in  LondoUy  by 
John  Lamotte,  accompanied  by  the  following  letter : — 

"  I  herewith  enclose  the  bond  signed  and  witnessed ;  bat  as  my 
annt,  on  consideration,  wishes  the  amonnt  of  the  bond  to  be 
raised  to  the  smn  of  15,000/.  instead  of  10,000/.,  as  at  present,  I 
mnst  trouble  yon  to  have  another  bond  (specifying  the  above 
sum)  ready  for  execution  without  delay.  At  the  same  time 
please  to  return  the  present  bond  to  me.  You  are  aware,  I  pre- 
sume, that  the  principal  object  of  myself  and  brothers  in  ob- 
taining such  a  document  is  to  prevent  any  foture  change  in  any 
will  Mrs.  Foster  may  be  prevailed  on  to  make  to  our  disad- 
vantage, my  brothers  and  self  being  bequeathed  by  her  last  wHl, 
the  residuary  property,  amounting  to  19,000/.  As  I  am  not 
versed  in  legal  matters,  you  will  excuse  me  making  the  inquiry 
if  the  present  bond  will  be  sufficient  for  our  purpose,  and  also 
expressing  a  hope  that  no  flaw  exists  in  the  wording.  The  sum 
of  20,000/.  specified  in  the  first  part  of  the  bond  does  not  corre- 
spond with  10,000/.,  the  latter  sum  named.  Is  that  oorrect? 
You  will  oblige  me  (if  not  to  your  inconyenienoe)  by  forwarding 
the  fresh  bond  to  me  by  return  of  post." 

Another  bond  was  accordingly  prepared  for  16,000/., 
and  sent  and  executed  on  the  7th  of  February,  under 
circumstances  similar  to  the  first.  The  London  Solici- 
tors and  Counsel  employed  in  the  matter  were  wholly 

unknown 
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unknown  to  Mrs.  Foster,  and  she  had  no  other  pro-        1851. 

fessional  assistance.  ^  ~^  ~^ 

Cooke 

After  John  Lamotte^s  answer  had  been  put  in,  he  Lamotte. 
discovered  a  pocket-book  of  his  aunt's,  in  which  there 
was  written  in  pencil,  and  somewhat  obliterated,  the 
following  memorandum  : — "  February  7th.  This  day 
gave  my  dear  John  a  bond,  L.  Foster^  The  genuine- 
ness of  this  was  disputed,  but  the  Court,  on  the  evidence, 
held  it  to  be  in  her  handwriting. 

The  cause  now  came  on  for  hearing. 

Mr.  Elmsley  and  Mr.  WhUbready  for  the  Plaintifi. 

Mr.  R,  Palmer y  Mr.  Wdtpole,  and  Mr.  BiMk,  for  the 
Defendants. 

Mr.  Mmsley  was  not  heard  in  reply. 

The  following  cases  were  cited:  Dent  v.  Bennett 
(a),  Bridgman  v.  Grreen  (i),  Aheame  v.  Hogan  (c), 
Huguenin  v.  Baseley  (rf),  Griffiths  v.  Robins  (e),  Pratt 
V.  Barker  (/),  Hunter  v.  Atkins  (g). 


The  Master  of  the  Roli^. 

I  have  considered  this  case  with  great  anxiety,  and 
have  carefully  looked  at  the  papers;  but  I  entertain  no 
doubt  as  to  the  decree  which  the  Court  must  make. 

I  shall  endeavour  to  explain  the  grounds  upon 
which  I  proceed.  The  rule  in  cases  of  this  descrip- 
tion is  this:   where  those  relations  exist,  by  means 

of 


(a)  7  Sim.  639,  and  4  Myl 
*0.  260. 

(6)  2  Ves.  Sen.  627,  and 
WUmoCs  Opinions  and  Judg- 
ments, 58. 


(c)  Drury,  310. 

{d)  14  Vm.  273. 

{e)  3  Mad.  191. 

(/)  1  Sim.  1,  and  4  Ruis.  507. 

{g)  3  Myl.  ^  K.  113. 
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1861.  of  which  a  person  is  able  to  exercise  a  dominion  over 
another^  the  Court  will  annul  a  transaction,  under 
which  a  person  possessing  that  power  takes  a  benefit, 
unless  he  can  show  that  the  transaction  was  a  righteous 
one.  It  is  very  difficult  to  lay  down  with  precision 
what  is  meant  by  the  expression  *^  relation  in  which 
dominion  may  be  exercised  by  one  person  over  another." 
That  relation  exists  in  the  cases  of  parent,  of  guardian, 
of  solicitor,  of  spiritual  adviser,  and  of  medical  attendant, 
and  may  be  said  to  apply  to  every  case  in  which  two 
persons  are  so  situated,  that  one  may  obtain  considerable 
influence  over  the  other.  The  rule  of  the  Court,  how- 
ever, is  not  confined  to  such  cases.  Lord  CoUenham 
considered  that  it  extended  to  every  case  in  which  a 
person  obtains,  by  donation,  a  benefit  from  another  to 
the  prejudice  of  that  other  person,  and  to  his  own 
advantage  ;*and  that  it  is  essential,  in  every  such  case, 
if  the  transaction  should  be  afterwards  questioned, 
that  he  should  prove  that  the  donor  voluntarily  and 
deliberately  performed  the  act,  knowing  its  nature  and 
effect.  It  is  not  possible  to  draw  the  rule  tighter,  or 
to  make  it  more  stringent,  and  I  believe  it  extends  to 
every  such  case  (a). 

The  fact  of  such  a  relation  existing  between  the 
parties  is  only  a  circimistance  in  the  case,  which  may, 
according  to  its  bearing  on  the  other  fSacts,  be  favourable 
or  unfavourable  to  the  person  seeking  to  sustain  the 
gift ;  but  the  existence  of  such  a  relation  is  not  necessary 
to  enable  this  Court  to  apply  the  rule  before  referred  to; 
and  that  rule  may,  I  believe,  be  thus  expressed:  that  in 
every  transaction  in  which  a  person  obtains,  by  voluntary 
donation,  a  benefit  from  another,  it  is  necessary  that  he 
should  be  able  to  establish,  that  the  person  giving  him  that 

benefit 
(a)  See  BiUage  v.  Souihee,  9  Hare,  534. 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY. 


241 


benefit  did  so  voluntarily  and  deliberately,  knowing 
what  he  was  doing :  and  if  this  be  not  done,  the  transac- 
tion cannot  stand.  It  may  be  said,  that  this  view  is 
inconsistent  with  some  of  the  observations  in  Lord 
Brougham^ $  celebrated  judgment  in  Hunter  v.  Atkins 
(a),  which  I  have  very  carefully  read  with  reference  to 
this  subject.  I  cannot  say  that  there  may  not  be  pas- 
sages in  that  case  which  are  not  quite  consistent  with 
the  view  I  am  now  stating ;  but  if  that  be  so,  it  appears 
to  me,  that  those  passages  are  equally  inconsistent 
with  a  long  series  of  authorities  in  this  Court.  Un- 
doubtedly, no  person  can  read  that  judgment  without 
being  struck  with  the  ability  displayed  in  it.  It 
was  a  very  peculiar  case;  and  admitting  its  autho- 
rity, in  that  particular  case  and  under  those  circum- 
stances, I  think  that  if  the  doctrine  there  stated  were 
carried  to  the  extent  which  is  here  contended  for,  it 
might  sap  the  foimdation  of  one  of  the  most  valuable 
principles  of  equity,  and  prevent  this  Court  from  exer- 
eising  a  jurisdiction,  by  which  it  has  not  only  established 
a  rule  of  equitable  jurisprudence,  but  has,  at  the  same 
time,  enforced  a  principle  of  high  morality. 


1861. 


In  this  case,  in  accordance  with  the  opinions  I  have 
stated,  I  propose  to  consider,  whether  it  has  been  esta- 
blished, that  this  lady,  knowing  what  she  was  doing, 
volmitarily  and  deliberately  performed  the  act :  if  the 
Court  should  be  unable  to  arrive  at  a  satisfactory  con- 
clusion upon  the  subject,  one  way  or  the  other,  the  instru- 
ment cannot  stand.  It  is  not  necessary  for  the  Plaintiffs 
to  establish  a  direct  case  of  fraud,  but  it  is  obligatory  on 
the  Defendants,  who  claim  benefits  under  the  instru- 
ment, to  prove  that  the  transaction  is  one  which  the 
Court  will  allow  to  stand.     The  words  of  Lord  Eldon, 

in 
{a)  3  Myl  ^  K.  113. 

VOL.  XV.  R 
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in  Gibson  v.  Jeyes  (a),  are,  "  It  is  necessary  to  say 
broadly,  that  those  who  meddle  with  such  transactions, 
take  upon  themselves  the  whole  proof  that  the  thing  is 
righteous."  That  observation  applies  strictly  to  this 
case;  and  the  question  therefore  is,  whether  the  evi- 
dence proves  that  this  transaction  was  a  righteous  one. 


I  now  proceed  to  make  some  observations  on  the 
facts,  so  far  as  it  is  necessary  for  the  purpose  of  my 
judgment.  From  the  year  1806,  when  Mr.  John 
Lamotte  was  bom,  down  to  the  year  18S5,  when 
Mrs.  Foster  married,  he  and  his  brothers  seem 
to  have  been  objects  of  her  great  affection  and  ten- 
derness. After  the  marriage  took  place,  there  was,  as 
might  naturally  be  expected,  less  intercourse  between 
them.  The  correspondence  between  them  has,  how- 
ever, been  carefully  preserved,  and  has  been  put 
in  evidence,  down  to  the  death  of  the  General.  In 
1839,  the  Greneral  took  offence  at  something  which 
one  of  John  Lamotte^ 8  brothers  did;  and  the  Greneral 
died  in  1843.  Very  shortly  after,  Mrs.  Foster  renewed 
her  correspondence  with  John  Lamotte,  who  appears  to 
have  been  her  favourite  nephew.  She  asked  him  to  come 
and  see  her,  and  accordingly,  in  1844,  he  went  and  re- 
sided with  her ;  and  this,  with  occasional  intervals,  con- 
tinued down  to  the  middle  of  1846.  During  that  time, 
and  in  February  1846,  this  transaction  took  place.  It 
appears  that  this  lady  had  made  several  wills,  giving 
increasing  boimties  to  John  Lamotte  and  his  two 
brothers — the  last,  prior  to  the  transaction  in  ques- 
tion, was  made  in  November  1845,  and  by  it,  a 
residue  of  22,0007.  at  least  was  given  between  the 
brothers.  In  1845,  there  was  some  conversation  with 
respect  to  a  bond,  but  it  does  not  appear  what  that 

conversation 
[a)  6  Ves.  276. 
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conversation    was.      In    December    1845^    Mr.    John       1851. 

LumoUe  prepared  this  statement  for  the  consideration 

of  Counsel.  [His  Honour  here  stated  it :  see  ante,  p.  236.] 

This  document  was  sent  to   George,  for  the  purpose 

of  heing  shown  to  Mr.  Francis  Turner,  a  gentleman  of 

very  great  eminence,  to  obtain  his  opinion;  but  it  does 

not  appear  that  it  was  communicated  to  the  testatrix, 

or  that  it  was  made  by  her  wish  or  desire. 

Nothing  further  took  place  in  this  matter  until  the 
letter  of  the  1st  of  Febniary  1846,  which  was  sent  by 
John  to  George.  This  letter  is  of  very  considerable 
importance  with  relation  to  this  particular  part  of  the 
subject.  It  has  been  very  properly  observed  by  the 
Counsel  for  the  Defendants,  that  the  real  question  at 
issue  in  this  case  is  this:  Did  this  lady  know  that 
she  was  about  to  make  irrevocable  her  will,  which  was 
at  that  time  revocable  ?  Now  that  such  was  the  ob- 
ject expressed  in  the  statement  there  is  no  question, 
for  the  letter  which  was  sent  by  John  to  George 
on  the  1st  of  February  was  in  these  terms :  "  Our 
aunt  has  this  day  expressed  a  strong  desire,"  &c.  &c. 
He  then  explains  why  Mr.  Isaac  Cooke  was  not  called 
in,  and  why  it  was  necessary  to  have  the  bond  pre- 
pared in  London. 

With  respect  to  the  not  calling  in  Mr.  Cooke, 
I  concur  with  the  observation  of  Counsel,  that,  in 
cases  of  this  description,  it  is  not  sufficient,  for  the 
purpose  of  showing  that  a  transaction  is  invalid, 
to  say,  that  there  was  no  third  party  present.  It 
is,  however,  a  very  important  ingredient  in  a  trans- 
action; it  amounts  to  this: — that  the  Court  re- 
quiring that  there  shall  be  distinct  evidence  that  the 
transaction  is  what  Lord  Eldon  calls  ^^  a  righteous 
one,"  the  intervention  of  a  third  person,  acting  solely 
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on  behalf  of  the  donor,  is  the  best  security  that  can  be 
given  that  he  accurately  understood  what  took  place ; 
but  if  the  Court  receives  that  evidence  from  other 
sources,  it  will  not  hold  that  the  non-introduction  of  a 
third  person  is  fatal  to  the  transaction.  « 

Mr.  Oeorge  Lamotte  went  to  Mr.  Francis  Turner , 
who,  very  properly,  referred  him  to  a  firm  of  soli- 
citors of  great  eminence,  from  whom  he  was  certain 
to  be  recommended  nothing  but  the  most  proper 
course.  They  prepared  the  instrument,  and  sent 
it  down  to  him;  but  did  any  person  appear  in  this 
matter  on  behalf  of  Mrs.  Foster?  Undoubtedly 
not.  It  is  certain,  that  Mr.  Borrett  did  not  consider 
himself  as  her  solicitor  in  this  transaction.  I  have  not 
the  slightest  doubt,  that  if  Mr.  Borrett  had  con- 
sidered himself  the  lady's  solicitor,  he  would  have  caxe- 
ftdly  explained  to  her  the  nature  and  effect  of  that 
bond.  The  bond  was  prepared  and  sent  down.  Did 
she  know  that  the  effect  of  that  bond  was  to  make  an 
irrevocable  gift?  It  is  stated  in  the  letter,  that  her 
view  was  to  benefit  her  nephews  in  her  lifetime,  and 
that  this  bond  had  been  suggested  as  a  mode  of  effect- 
ing that  purpose,  and  to  enable  them  to  raise  money 
upon  it.  Now  I  apprehend  that  a  security  of  this  de- 
scription would  have  been  of  little  or  no  value  for  the 
purpose  of  raising  money,  for  this  lady  had  a  mere 
power  of  appointment,  and  if  she  had  not  executed  it, 
the  bond  would  have  been  absolutely  useless.  No 
person  would  therefore  advance  money  on  such  a  bond, 
unless  under  very  remarkable  circumstances  and  at  very 
usurious  interest,  for  he  could  not  have  been  made 
secure  that  this  lady  would  ultimately  execute  her 
power  of  appointment.  I  therefore  consider,  that  this 
bond  would  have  been  of  little  or  no  value  for  the 
purpose  of  benefiting  these  gentlemen  during  her  life- 
time ; 
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time;  and  the  £Eict  that  no  money  was  attempted 
to  be  raised  upon  it  shows,  that  such  was  also  the 
impression  of  those  who  advised  the  Defendants  in 
this  matter. 

The  bond  was  sent  down  to  Clifton^  and  Mrs. 
Foster  executed  it;  and  the  question  is^  as  I  stated 
before,  did  she  consider  that  she  was  making  her  will 
irrevocable  ?  Mr.  John  Lamotte,  who  appears  to  me  to 
have  fairly  stated  everything  in  his  answer,  admits  that 
he  never  told  her  anything  to  that  effect.  He  does  add, 
in  a  passage  in  his  answer,  that  he  believes  she  \mderstood 
it,  for  he  believes  she  knew  the  transaction  was  to  bind 
herself,  and  it  has  been  argued,  that  any  person  reading 
this  bond  must  have  understood  that  such  was  the  effect 
of  it.  Now,  pausing  here  for  a  moment,  I  must  say  there 
is  no  evidence  that  she  ever  did  read  the  bond,  or  that 
it  was  ever  read  over  to  her;  but  there  is  the  distinct 
evidence  of  Mr.  John  LamoUey  that  he  never  explained 
that  such  was  the  nature  of  the  bond ;  and  Mr.  CHles 
says,  that  when  she  signed  it  in  his  presence,  it  was 
not  read  over,  and  that  no  explanation  vras  given  of  it, 
but  that  she  simply  and  voluntarily  signed  it.  Is  it 
certain,  that  an  elderly  lady,  between  seventy  and 
eighty  would,  upon  reading  that  bond,  understand  the 
effect  of  it  ?  Mr.  John  Lamotte  himself  did  not  know 
its  effect  until  he  had  taken  legal  advice.  It  appears 
that  he  took  the  opinion  of  Counsel  before  the  bond 
was  prepared ;  and  even  afterwards,  he  thought  it  neces- 
sary to  refer  to  his  solicitor  for  an  explanation  of  the 
circumstance,  that  the  penalty  of  the  bond  was  double 
the  sum  secmred  by  it,  which  was  a  matter  requiring 
the  explanation  of  a  solicitor  to  enable  him  to  \mder- 
stand  it.  It  is  evident,  therefore,  that  these  are  not 
matters  which  persons  unacquainted  with  the  profession 
of  the  law  do  clearly  understand  as  a  matter  of  course.  To 
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1851.  any  one  of  us  reading  over  a  bond  of  this  description^  the 
nature  and  effect  of  it  might  be  very  obvious ;  but  not  so 
to  a  lady :  and  it  is,  to  my  mind,  proved,  that  nobody  told 
this  lady  that  the  effect  of  the  bond  was  to  make  her  will 
irrevocable.  It  does  not  appear  to  me  to  be  clear  that 
she  could  have  understood  that  such  was  the  effect  of 
it  without  any  such  information ;  and  the  Court  cannot 
assume  that  she  did  so  \mderstand  it,  in  the  absence  of 
any  direct  information  as  to  the  real  and  true  effect  of 
the  bond,  especially  if  she  executed  it  under  the  notion 
that  she  was  doing  something  to  benefit  her  nephews 
during  her  lifetime.  I  therefore  am  of  opinion,  that  the 
nature  of  the  transaction  was  not  so  fully  explained  to 
her  as  it  ought  to  have  been,  in  order  to  make  it  such 
as  this  Court  will  allow  to  stand. 

Why  was  not  Mr.  Cooke,  who  was  the  adviser  of 
this  lady  in  all  matters  of  business,  called  in  to  assist 
her  in  this  transaction,  if  a  reconciliation  had  then  taken 
place ;  but  if  he  was  then  "  on  the  black  list,"  why  did 
not  Mr.  John  Lamotte  make  the  attempt,  which  he  after- 
wards made,  to  produce  the  reconciliation  before  this 
transaction  was  completed,  in  order  that  there  might  be 
no  question  or  doubt  as  to  its  validity  ?  There  is  no  excuse 
for  his  not  doing  so,  for  if  immediately  it  was  complete, 
he  could  write  to  Mr.  Cooke  and  ask  him  to  become 
reconciled  to  this  lady^  he  might  have  done  so  imme- 
diately before. 

Again,  Mr.  Borrett  advised,  that  a  solicitor  or  some 
person  of  high  respectability  should  witness  the  bond^ 
meaning  not  a  person  to  attest  the  signature  in  the 
common  way,  but  some  person  to  explain  the  matter  to 
her,  and  afford  a  security  that  she  knew  what  she  was 
doing.     Why  was  this  not  done  ? 
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Is  there  any  other  evidence  to  show  that  she  herself  1851. 
understood  the  transaction?  Two  documents  are  re- 
ferred to:  one  of  them  is  of  a  very  peculiar  nature^ 
and  I  am  totally  unable  to  give  any  explanation 
satisfactory  of  it  to  my  own  mind ;  I  mean  the  letter 
to  George,  of  the  4th  February  1846.  Why  did  she 
execute  the  first  bond  at  the  same  time  that  she  wrote 
the  letter  insisting  on  a  second  bond  altering  the  amount ; 
or  why  did  she  execute  a  second  bond  without  requiring 
the  cancellation  of  the  first?  I  cannot  understand 
it.  It  is  to  this  effect :  "  I  insist  on  a  bond,"  &c.  &c. 
What  sort  of  bond  ?  It  does  not  follow  that  this  was  to 
be  a  bond  which  would  make  her  will  irrevocable ;  and 
the  very  difficulty  in  this  case  is,  to  find  any  satisfac- 
tory evidence  to  show,  that  she  knew  what  was  the 
effect  of  that  bond  when  she  executed  it.  The  same 
observation  applies  to  the  other  document  which  is  in 
the  pocket-book,  which  contains  an  entry  which  I  have 
not  the  slightest  doubt  is  in  her  hand-writing,  and 
which  is  to  this  effect :  "  This  day,'*  &c. 

Let  us  now  look  at  the  other  circumstances  of  the 
case,  for  the  purpose  of  seeing  whether  this  lady  herself 
really  believed,  that  she  had  executed  a  bond  of  such  a 
nature  as  to  render  it  impossible  for  her  to  vary  her 
will.  Her  subsequent  wills,  and  the  instructions  to 
Mr.  Cooke,  without  a  hint  about  this  transaction, 
are  totaUy*inconsistent  with  her  believing  that  the  bond 
had  made  her  will  irrevocable.  What  motive  could 
she  have  had  for  afterwards  making  a  set  of  wills 
which  were  to  have  no  operation  ?  If  there  had  been  a 
doubt,  would  she  not  have  consulted  Mr.  Cooke,  and 
taken  his  opinion  whether  the  bond  had  or  had  not 
that  effect ;  and  if  she  supposed  that  she  had  executed 
a  conmion  bond,  she  might  reasonably  have  sup- 
posed that  she  would  hear  of  it  again,  in  case  her 
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nephews  raised  money  on  it  during  her  life.  I  cannot 
doubt  that  Mr.  Cooke  was  ignorant  of  the  whole  trans- 
action^ and  that  he  never  heard  of  the  existence  of  the 
bond  until  after  her  death. 


The  letter  of  the  Ist  of  February  1846  is  also  remark- 
able as  regards  the  necessity  of  secrecy  which  it  im- 
posed. Why  was  it  desired  that  neither  George  nor 
Charles  should  write  to  this  lady  to  thank  her  for  her 
bounty?  If  they  had  done  so,  they  might  possibly 
have  said,  in  eflFect,  this :  ^^  We  thank  you  for  preventing 
yourself  from  altering  your  testamentary  disposition  in 
our  favour."  This  would  have  explained  the  nature 
of  the  whole  transaction;  and  might  have  induced  her 
to  institute  such  a  proceeding  as  the  present. 

There  are  other  circumstances  which  the  Court 
necessarily  looks  at  as  having  a  very  material  and  im- 
portant bearing  with  reference  to  this  case.  If  it  was 
necessary  to  employ  a  London  solicitor  on  her  behalf, 
why  did  he  not  go  4own  to  Clifton  and  explain  the 
matter  to  her?  If  Mr.  Borrett  had  witnessed  the 
execution  of  the  bond,  he  undoubtedly  would  have 
explained  the  transaction  to  this  lady,  and  taken 
care   that   she    understood  it  before   she  signed   the 

bond. 

• 

It  is  said  that  I  ought  to  look  at  this  transaction 
as  if  it  had  been  impeached  by  the  lady  immedi- 
ately after  it  took  place.  That  is  not  the  view  I 
take  of  it.  This  lady,  if  living,  might  have  given 
evidence  and  denied  her  knowledge  of  the  nature 
of  the  transaction ;  and  John  Lamotte,  by  not  stating 
to  Mr.  Cooke  in  his  correspondence  the  existence  of  the 
bond,  was  the  cause  theit  the  matter  was  not  contested 
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until  after  her  death.  I  place  no  reliance  on  the  1851. 
evidence  of  the  servants,  or  on  the  evidence  that 
she  supposed  she  was  executing  a  different  and  dis- 
tinct instrument,  but,  taking  all  things  into  con- 
sideration, I  am  of  opinion,  that  this  is  not  a  case 
in  which  I  ought  to  direct  any  issue.  I  am  also 
clearly  of  opinion,  that  it  is  a  case  in  which  it  is 
inciunbent  on  the  Defendants  to  prove  the  validity 
of  the  transaction,  and  that  it  is  not  necessary  for  the 
Plaintiffs  to  establish  the  contrary.  I  am  of  opinion, 
that  the  Defendants  have  not  proved  that  their  a\mt 
did  know  that  the  effect  of  the  bond  was  to  make 
her  vrill  irrevocable;  on  the  contrary,  the  evidence 
leads  me  to  the  result,  that  the  transaction  was  not 
properly  explained  to  her  at  the  time  the  bond  was 
executed. 

I  do  not  consider,  in  cases  of  this  description,  that  any 
greater  or  stronger  evidence  is  required  than  in  any 
ordinary  case.  There  must  be  sufficient  evidence  to 
satisfy  the  n^nd  of  the  Court.  I  give  full  credit  to  John 
Lamotte^s  assertion,  that  he  believes  she  understood 
it,  but  he  admits  he  did  not  explain  it  himself,  and  there- 
fore that  he  left  it  to  the  chance  of  her  \mderstandingit 
or  not.  This,  in  my  opinion,  is  not  sufficient  to  enable 
me  to  say  that  this  transaction  shall  stand.  The 
established  rules  of  this  Court  (which  it  is  of  the 
greatest  importance,  in  transactions  of  this  descrip- 
tion, to  adhere  to,  and  which  I  trust,  as  long  as 
I  sit  here,  I  shall  do  nothing  to  weaken)  compel  me 
to  say,  that  this  bond  cannot  stand  in  a  Court  of 
equity;  and  I  must  therefore  make  a  decree  for  de- 
livering it  up  to  be  cancelled,  with  costs  to  be  paid 
by  Mr.  John  Lafnotte,  but  without  costs  as  to  his 
brothers,  who  do  not  appear  to  me  to  have  in  any 
degree  been  mixed  up  in  the  transaction. 

So 


Digiti 


zed  by  Google 


250 


1851. 


CASES  IN  CHANCERY. 

So  fSar  as  they  take  any  benefit  under  the  bond^  I  am 
of  opinion^  that  as  the  transaction  is  invalid  as  r^ards 
Mr.  John  Lamottey  I  cannot  hold  it  good  to  the  extent 
of  the  interest  of  his  brothers.  I  am  of  opinion^  upon 
the  authority  of  Bridgman  v.  Green  (a),  and  various 
other  cases  which  are  well  recognised  in  this  Court, 
that  if  the  transaction  is  bad  with  respect  to  John^  it  is 
bad  with  respect  to  the  others.  It  must  either  stand  or 
fell  altogether;  and  therefore  the  cross  bill,  which 
seems  to  have  been  framed  with  a  view  of  raising  a 
distinction  between  their  cases,  must  be  dismissed  with 
costs. 


(a)  2  Ves.  Sen,  627,  and  Wtlmofs  OpinionB  and  JndgmentB,  58. 


1852. 
Feb,  11. 


In  re  NEALE.    ' 


Uncle  and 
aunt  appoint- 
ed guardians 
of  the  person 
of  an  in&nt 
on  petition 
without  suit 
or  reference, 
no  allowance 
being  asked. 


13  OTH  the  father  and  mother  of  an  infant  were  dead. 
"^  Her  uncle  and  aunt  presented  a  petition  "  in  the 
matter,"  praying  to  be  appointed  her  guardians.  They 
asked  no  allowance  for  maintenance.   , 

Mr.  Cole,  in  support  of  the  application,  asked  that 
the  order  might  be  made  without  reference. 

The  Master  of  the  Rolls,  being  satisfied  of  the 
fitness,  made  the  order. 


Note.— J?^.  Lib,  1851,  B.  fol.  335. 
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Re  HUBBARD.  Jan.  14. 

HTBIS  was  a  petition  by  a  mortgagor  to  tax  the  Th©  rule  of 

paid   bill   of    the  mortgagee's   solicitor,    on   the  that  to  obtain 

ground  of  pressure  and  overcharge.     It  appeared  that  a  taxation 

the  Petitioner,  Mr.  Carrington,  had  mortgaged  some  *^'P^* 

TTicnty  lucre 
property,  and  that  after  the  death  of  the  mortgagee,  must  either 

his  representatives  had  made  repeated  applications  to  ^  ^^  ^^^^' 
,  .      ^  ^  charge  and 

hun  for  payment.  p„^^  „ 

overcharge  bo 

On  the  21st  o{  August  1851,  the  Petitioner's  solicitors  ^^  ^  ^ 
1     Tfc  1         •  1  «        1.  .      X    ^      amount  to 

sent  to  the  Kespondent  (the  mortgagee  s  solicitor)  the  fraud. 

re-conveyance  for  execution,  which,  however,  had  not     A  solicitor 

been  stamped,  and  they  requested  to  be  furnished  with  J*  ^^  tlu^on 

his  costs.     The  bill  of  costs,  amounting  to  202. 0^.  8d.,  the  under- 

was    sent  on  the    28rd    of   August,  and    objections  taking  of  the 

J  opposite  soli- 

were,  on  the  1st  of  September,  made  to  some  of  the  citor,  which 

items,  but  the  Bespondent  declined  to  make  any  de-  ^^  ^^r  is 
J     ,.       ,T        -  not  entitled 

duction  therefrom.  ^  ^  ^^  right 

The  cases  of 

The  Petitioner  stated,  that  in  consequence  of  the  offices  taxation  after 

payment  on 
being  then  closed,  it  was  not  possible  to  get  the  bill  taxed  the  ground  of 

within  the  time  limited  by  the  Stamp  Office  for  stamping  pressure  are 

,  not  to  be 
*"®  extended. 
A,,  the  mortgagor's  solicitor,  sent  a  re-conve3rance  to  B,f  the  mortgagee's 
solicitor,  for  execution,  unstamped.  On  the  23rd  of  August,  B,  delivered 
his  bill  of  costs,  which  was  objected  to ;  and  on  the  10th  of  September,  A. 
applied  to  B,  for  the  loan  of  the  deed  to  get  it  stamped,  on  his  undertaking  to 
return  it,  which  was  refused,  and  on  the  18th  of  September  the  mortgage  and  bill 
were  paid.  The  mortgagee  afterwards  applied  for  a  taxation,  and  the  pressure 
relied  on  was,  that  he  had  been  compell^  to  pay  the  bill, in  order  to  get  the  re- 
conveyance stamped  and  avoid  the  penalties;  and,  secondly,  that  no  taxation 
could  be  had  in  the  long  vacation.  He  also  alleged  overcharges,  which  were 
not  clearly  made  out.    The  application  was  reftised  with  costs. 

DATES. 

18dl,  Aug.  23.  Bill  delivered.  I    1851,  Sept.  12.    Loan  of  deed  refused. 

—    Sept.   1.  Objected  to.  I      —    S^.  18.   Payment 
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_  the  deed;  and  on  the  10th  of  iS^^^mi^r,  the  mortgagor's 
solicitors  applied  to  the  solicitor  of  the  mortgagee  for  the 
loan  of  the  re-conveyance,  in  order  to  get  it  stamped,  upon 
their  undertaking  to  return  it.  This  was  refused  on  the 
12th  of  September y  and  the  petition  alleged,  that  in  conse- 
quence of  such  refusal,  the  Petitioner  was  compelled  to 
pay  the  bill  of  costs,  in  order  to  get  the  re-conveyance  and 
to  avoid  the  payment  of  the  penalties,  which  would  other- 
wise have  been  payable  on  stamping  the  re-conveyance. 

On  the  16th  of  September y  the  mortgagor's  solicitor 
appointed  the  18th  to  take  the  re-conveyance,  and  for 
payment  of  the  bill,  without  prejudice  to  the  right  to 
taxation.  The  bill  was  accordingly  paid  on  the  18th  of 
September f  and  the  deed  delivered  over. 

The  alleged  overcharges  were  3/.  10«.,  for  joumies, 
and  charges  for  the  preparation  of  some  abstracts, 
which,  it  was  alleged,  were  unnecessary,  and  amounted 
to  more  than  half  the  bill.  These  did  not  appear  to 
be  clearly  made  out. 

The  Respondent  stated,  that  the  Petitioner's  solicitors 
never  applied  to  him,  as  was  usual  in  such  cases,  for  a 
clerk  of  his  to  attend  at  the  Stamp  Office  with  the  deed, 
for  the  purpose  of  stamping  the  same;  and  that  if  such 
application  had  been  made,  he  should  most  readily  have 
complied  therewith. 

Mr.  /.  /.  JerviSy  in  support  of  the  application,  argued, 
that  the  payment  had  been  obtained  under  circum- 
stances of  pressure,  it  being  necessary  to  obtain  posses- 
sion of  the  deed  to  get  it  stamped  and  avoid  the  penalty; 
and  that  as  payment  took  place  in  the  long  vacation,  no 
taxation  could  be  had  before  payment. 

Mr.  R.  Palmer  and  Mr.  JoUiffi,  contrd,  were  not  heard. 

The 
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The  Master  of  the  Rolls.  1852. 

This  is  not  a  case  for  the  interference  of  this  Court  by  Re 

ordering  a  taxation.  I  have  stated,  on  different  occasions,  Hubbard. 
that  I  do  not  consider  it  expedient  to  carry  the  cases  of 
taxation  after  payment,  on  the  ground  of  pressure  beyond 
the  reported  decisions  (a).  Here  the  bill,  amounting  to 
207.  0«.  8rf.,  was  delivered  on  the  23rd  of  August  1851; 
some  objections  were,  on  the  1st  of  September ^  made  to 
it  by  the  solicitors  of  the  mortgagor ;  and  on  the  18th 
of  September  it  was  paid.  Taxation  is  now  asked  on 
this  groimd,  that  it  could  not  be  taxed  during  the  vaca- 
tion, although  an  order  could  have  been  obtained  for 
that  purpose,  and  that,  as  it  was  necessary  to  obtain 
the  re-conveyance  for  the  purpose  of  getting  it  stamped, 
application  was  made  to  Mr.  Hubbard  to  lend  the  deed 
for  that  purpose,  but  was  refused. 

If  I  held  that  this  was  a  sufEcient  amoimt  of  pressure, 
it  would  considerably  extend  the  decisions  in  such 
cases.  The  rule  certainly  is,  that  there  must  either  be 
both  overcharge  and  pressure,  or  such  gross  overcharge 
as  to  amoimt  to  fraud.  That  is  the  rule  of  this  Court; 
and  to  obtain  an  order  to  tax  after  payment,  you  must 
make  out  a  case  of  that  description.  Here,  therefore,  it  is 
necessary  to  show,  that  the  Petitioner  took  every  means 
in  his  power  to  get  the  deed  stamped.  He  applied  to 
Hubbard  to  lend  it,  but  never  asked  him  to  take  it  him- 
self to  be  stamped.  Hubbard  reftised  to  part  with  the 
deed  upon  an  undertaking  to  return  it ;  and  he  was  not 
bound  to  do  so,  for  no  solicitor  is  bound  to  do  that  on 
the  undertaking  of  the  opposite  solicitor,  which  the 
latter  is  not  entitled  to  as  a  matter  of  right. 

Under  these  circumstances,  and  looking  at  the  small 
amoimt  of  the  biU,  it  is  clear,  that  I  shall  be  departing 

from 
(a)  Re  Browne,  ante,  p.  61 ;  22^  Mash,  ante,  p.  83. 
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from  the  decisions  and  contradicting  that  which  I  have 
myself  laid  do^ni  in  this  Court,  if  I  order  a  taxation.   I 
Hubbard,     must  dismiss  the  application,  and  with  costs. 


Note. — See  Massie  v.  Drake,  4  Beat,  433 ;  In  re  Fy»(m,  9 
Beav,  117 ;  In  re  Currie,  lb,  602 ;  In  re  Harrison,  10  Beav.  57  ; 
In  re  Stirke,  11  Beav,  304 ;  In  re  Teague,  Ih.  318 ;  In  re  Walsh, 
12  Beav:  490 ;  In  re  Blaekmore,  13  Beav.  154. 


Feb.  9,  12. 


Be  GEDYE. 


Theruleupon  TiyTR.  GED  YE,  a  solicitor,  was  employed  in  parlia- 

for  ftc  parte  mentary  and  other  professional  matters  for  the 

orders,  is  the  Governors  of  the  Poor  of  the  parish  of  St.  Mary.     He 

same  as  that  delivered  his  bill  for  parliamentary  business,  which  was 
wpon  ex  parte  *^  j  j 

applications     taxed  by  the  proper  officer  of  the  House  of  Commons 

for  iiyunc       at  1,186/.  8s.  4d. 

tions,  and  in 

both  casesthe 

suppression         After  this,  on  the  19th  of  November  1861,  he  delivered 

of  a  material  five  other  bills  for  fi:eneral  business.  His  clients,  havinir 
fact  is  fetal  ^  -o 

to  the  order.    ^®*<>lved  to  tax  the  bills,  took  out  the  usual  simmions 

A  judgment  in   the   Court  of  Queen's    Bench;    and  Mr,  Justice 

^n^sZ^^  Cbfcrwfyc,  upon  the  18th  of  December  1851,  ordered, 

does  not  pre-  that  on  payment  to  Mr  Oedye,  without  prejudice,  of 

elude  an  or-  ^q^  within  a  fortnight,  all  the  bills  should  be  taxed, 
der  of  course       .  ,    ,.,  ,      ^,  ,  ,  .  i.    ^ 

for  taxation.    "^^^^  liberty  to  the  Master  to  adopt  the  taxation  of  the 

An  order  of  Officer  of  the  House  of  Commons  as  to  that  bill, 
course  for 
taxation  dis- 
charged, on         The  clients  made  default  in  payment  of  the  600/. ; 

the  ground  of  and,  abandoning  the  proceeding  in  the  Queen's  Bench, 
the  suppres-  , 

sion  of  the  ^'^^y 

fact,  that  there  had  heen  a  previous  order  of  the  Queen's  Bench  for  taxation, 
upon  terms  which  had  not  heen  complied  with,  and  a  suhsequent  application 
to  the  Exchequer  for  taxation,  which  had  heen  reftised. 
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they,  on  the  9th  of  January  185S,  took  out  a  summons 
in  the  Court  of  Exchequer  to  tax  the  general  bills. 
This  was  dismissed  by  Mr.  Baron  Piatt y  on  the  ground 
of  the  previous  order  of  the  Queen's  Bench. 

On  the  13th  of  January  1852,  Mr.  Oedye  conunenced 
an  action  of  d^t  in  the  Court  of  Common  Pleas  for  the 
recovery  of  his  bill,  and  a  summons  for  particulars  of 
demand,  which  was  taken  out  by  his  clients,  was,  on  the 
19th  of  January y  dismissed  with  costs  by  Mr.  Justice 
Talfourd. 

On  the  24th  of  January  y  the  clients  applied  to  the 
Secretary  of  the  Rolls,  and  obtained  an  ex  parte  order 
for  the  taxation  of  Mr.  Gedye^s  bills ;  but  they  omitted 
to  state  on  their  petition,  the  proceedings  already  had 
in  the  Common  Law  Courts.  On  the  24th  of  January  y 
Mr.  Gedye  obtained  judgment  by  default,  for  want  of 
plea  in  his  action,  and  on  the  same  day  but  afterwards, 
the  order  to  tax  was  served  on  him. 

Mr.  Oedye  now  moved  to  discharge  the  order  for 
taxation. 

Mr.  Stuarty  Mr.  Welfordy  and  Mr.  R.  P.  CoUiery  in 
support  of  the  motion. — On  the  ez  parte  application  for 
the  order  for  taxation,  the  clients  ought  to  have  stated 
the  several  proceedings  in  the  Courts  of  Queen's  Bench, 
Exchequer,  and  Common  Pleas.  They  were  material 
to  the  case,  and  ought  to  have  been  brought  to  the  atten- 
tion of  the  Secretary.  If  they  had  been  stated,  he  would 
have  refused  the  order,  for,  by  such  an  order  made  here, 
the  clients  would  be  relieved  not  only  from  the  terms 
imposed  by  the  first  order  for  taxation,  but  also  from  the 
effect  of  the  subsequent  orders  and  judgment.     The 

suppression 
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suppression  alone  is  a  sufficient  ground  for  discharging 
the  order  of  course;  and  on  this  occasion  the  order 
cannot  be  supported  on  the  merits :  Holland  v. 
Gwynne  (a),  De  Feuchhres  v.  Dawes  (J). 

Mr.  RoupeU  and  Mr.  Hardy ^  contrd, — ^The  judgment 
could  not  have  been  stated^  for  it  had  not  been  obtained 
at  the  time ;  and  such  a  judgment  by  which  the  amount 
due  was  not  ascertained^  would  not  preclude  a  taxation. 
As  to  the  other  circumstances^  they  were  not  of  sufficient 
importance  to  render  it  necessary  to  state  them  upon 
the  petition.  The  first  order  for  taxation  had  been 
abandoned  by  both  parties^  and  the  bill  having  been 
delivered  less  than  twelve  months,  the  clients  were 
entitled  to  an  order  of  course  (c). 

Mr.  Stuart,  in  reply. 

I%e  Master  of  the  Rolls. — I  will  consider  this  case. 


Feb.  12.  The  Master  of  the  Rolls. 

This  was  a  motion  to  discharge  an  order  of  course  for 
the  taxation  of  a  solicitor's  bills  of  costs ;  and  the  groimds 
upon  which  the  application  rested  were  twofold:  First, 
that  a  judgment  at  law  had  been  obtained  for  the 
amount  of  the  bill,  at  the  time  when  the  order  for  taxa- 
tion waa  served ;  and,  secondly,  that  two  applications 
had  been  made  to  Courts  of  Common  Law  for  the  same 
purpose,  one  of  which  had  been  granted  upon  terms, 

but 

(a)  8  Beav,  124.  (c)  See  In  re  Bromley,! Beav. 

lb)  11  Beav.  46.  487. 
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but  abandoned,  and  the  other  refiised ;  and  that  these        1852. 
ought  to  have  been  stated  on  the  application  for  the    ^""'"'^T'*"^ 
order  of  course.  Gedye. 

The  rules  and  principles  upon  which  orders  of  course 
are  to  be  obtained  appear  originally  to  have  been  a 
little  unsettled,  but  they  were  finally  settled  by  Lord 
Langdale  ;  and  I  have  adopted  his  rule.  The  rule  he  laid 
down  was  this:  It  is  incumbent  on  a  party  applying 
for  an  order  of  course  to  pursue  the  same  course  as  he 
woidd  if  he  were  applying  for  an  ex  parte  injunction. 
He  must  state  every  matter  which  can  be  material,  to 
enable  the  Officer  to  judge  whether  the  case  is  really  a 
proper  one  for  granting  an  order  of  course.  If  he  omit 
to  do  so,  and  there  are  special  matters  affecting  his 
right  to  an  order  of  course  which  are  suppressed,  the 
Court  will  not  stay  to  inquire  whether  he  would  be 
entitled  to  the  same  order  upon  a  special  application, 
but  will  limit  the  inquiry  to  whether  the  matter  omitted 
were  of  sufficient  moment  and  importance  as  to  require 
grave  consideration  or  discussion.  If  so,  the  Officer 
would  not  have  granted  the  order  of  course ;  it  would  have 
been  necessary  to  make  a  special  application,  and  the 
Court  would  then  have  decided  in  the  presence  of  both 
parties  on  the  propriety  of  taxing  the  bill.  Where  matters 
of  that  description  have  been  suppressed,  and  the  appli- 
cant has  thereby  obtained  an  order  of  course,  which  he 
could  not  have  obtained  except  by  that  suppression,  the 
Court  will  not  allow  the  order  to  stand,  even  although 
it  may  appear,  that  on  a  special  application  he  would  be 
entitled  to  the  same  order  (a).  I  have  myself  so  decided  on 
more  than  one  occasion,  and  in  so  doing  I  have  followed 
Lord  Langdale,  being  satisfied  that  this  is  the  proper 
rule  that  ought  to  prevail. 

I 

(a)  See  Jones  v.  Jones,  2  Keen,  184 ;    Chrove  v.  Sansom,  1 
Beav.  297 ;  Harris  v.  Stant,  4  MyL  ^  Cr.  261. 
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1852.  I  have  therefore  to  consider,  whether  the  facts  sup- 

^^""^"^^  pressed  were  of  sufficient  moment  and  importance  to 
Gedye.  warrant  the  Court  in  saying,  that  they  ought  to  have 
been  gravely  discussed.  The  first  is  the  fact  of  a  judg- 
ment having  been  obtained ;  and  I  am  of  opinion,  that 
having  been  obtained  in  the  manner  it  was,  it  was  not 
a  matter  of  sufficient  importance  to  make  it  necessary 
(though  it  might  be  proper)  to  mention  it;  for  I  have 
no  doubt  that  the  Officer,  notwithstanding  such  a  judg- 
ment, would  have  granted  the  order  of  course,  for  the  Act 
of  Parliament  is  precise  on  this  point.  It  says  (a),  there 
shall  be  an  order  of  course  to  tax  within  twelve  months 
after  the  delivery  of  the  bill ;  and  then  it  states,  "  pro- 
vided always  that  no  such  reference  shall  be  directed 
after  a  verdict  shall  have  been  obtained,  or  a  writ  of 
inquiry  executed,  in  any  action  for  the  recovery  of  the 
demand  of  such  attorney  or  solicitor:"  consequently, 
the  Act  of  Parliament  provides,  that  this  order  of  course 
shall  go  in  every  case  where  there  has  not  been  either 
a  verdict  or  a  writ  of  inquiry.  A  verdict  occurs,  of 
course,  in  a  contested  action,  but  where  judgment  goes 
by  default,  there  is,  in  every  case,  a  writ  of  inquiry  to 
assess  the  damages;  consequently,  I  apprehend,  it  is 
perfectly  clear,  that  the  words  "  writ  of  inquiry  exe- 
cuted" were  used  for  the  very  purpose  of  showing, 
that  a  mere  judgment  obtained  by  the  party  by  default 
was  not  to  prevent  the  party  obtaining  the  order  of 
course. 

This  being  a  judgment  by  default  for  want  of  a  plea, 
I  am  of  opinion,  that  as  no  writ  of  inquiry  had  been 
executed,  it  was  not  a  sufficient  reason  for  withholding 
the  order  of  course. 

Mr. 

(rt)  6  &  7  Vict.  e.  73,  s,  37. 
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Mr.  Collier. — In  an  action  of  debt,  the  judgment  by 
default  is  final ;  there  is  no  writ  of  inquiry  in  such    ^^""1^ 
a  case  (a).  Gedye. 

The  Master  of  the  Rolls. 

I  still  think  that  it  was  not  intended  by  the  statute, 
that  a  judgment  should  bar  the  right  to  taxation  where 
there  had  been  no  inquiry  into  the  amount  of  the  debt, 
as  there  would  have  been  in  the  case  of  a  verdict,  or 
in  the  case  of  a  writ  of  inquiry  executed,  which  is, 
I  think,  what  the  clause  meant  to  refer  to  by  the  ex- 
ceptions so  introduced  into  the  proviso. 

With  respect  to  the  other  part  of  the  case,  I  am  of 
opinion  that  the  circimistances  were  material,  and  ought 
to  have  been  stated.  I  do  not  exactly  understand  up6n 
what  grounds  Mr.  Justice  Coleridge  ordered  the  taxa- 
tion only  on  pajrment  of  500/.  Undoubtedly,  if  there 
were  nothing  else  in  the  matter  prior  to  obtaining  that 
order,  the  clients  might  have  come  here  and  obtained  a 
taxation  of  Mr.  Oedye*s  bill.  The  subsequent  pro- 
ceedings before  Mr.  Baron  Piatt  proceeded  solely  upon 
the  ground  of  the  order  made  by  Mr.  Justice  Coleridge. 
I  do  not  now  inquire  whether  that  would  have  been 
sufficient  to  induce  this  Court  to  refuse  a  taxation  of 
the  bill,  and  upon  that  I  particularly  wish  to  express  no 
opinion ;  but  I  am  satisfied,  that  these  matters  were  of 
sufficient  importance  to  require  them  to  be  mentioned 
to  the  Officer.  It  should  have  been  stated  to  him,  that 
an  application  had  been  made  to  a  Court  of  competent 
jurisdiction  to  tax  these  bills,  which  had  been  refused. 
If  that  had  been  mentioned,  the  Officer  would  not  have 
gpranted  the  order  of  course  to  tax  the  bill,  but  a  special 

application 

(a)  2  Archbold's  Pr.  (8th  ed.)  886,  888 ;  and  see  the  15  &  16 
Viet.  c.  76,  S8.  93,  94. 

s2 
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application  to  the  Court  would  have  been  necessary. 
On  that  ground,  therefore,  without  in  the  slightest 
degree  prejudicing  any  special  application  that  may  be 
made  to  tax  these  bills,  I  am  of  opinion  that  this  order 
of  course  cannot  stand,  and  that  it  must  be  discharged 
with  costs. 


Note. — But  see  Be  Bernard,  Lords  Justices,  30th  Jmte  1852. 


DICKENSON  V.  The  GRAND  JUNCTION 
Canal  Company. 


M"- 


Cairns,  for  the  Plaintiffs. 


Feb.  24. 
April  2. 

A  contract 
was  entered 
into  between 
a  Canal  Com- 
pany and  the 
Pla^tif&ytlie 
owners  of 
paper  mills, 
as  to  the 
mode  of  en- 
joyment of 
the  waters 
by  which 
both  were 

S^pany  did  ^'  (^okson(h),  and  Acton  v.  BlundeU{i). 
acts  in  viola- 
tion of  the 
contract. 
Held,  that  it 
was  no  an- 
swer, upon  a 
bill  for  a  per- 
petual in- 
junction, to 
say,  that  the 
acts  proposed 

would  not  be  injurious,  or  even  to  prove  that  they  were  beneficial  to  the  PlaintiflB ; 
and  the  Court,  although  no  evidence  was  given  of  any  actual  damage  done,  made 
a  decree  for  a  perpetual  injunction. 


Mr.  R.  Palmer  and  Mr.  Busk,  for  the  Defendants. 

The  following  authorities  were  cited : — Blakemore  v. 
Glamorganshire  Canal  Navigation  Company  (a).  The 
Rochdale  Canal  Company  v.  King(b),  Mott  v.  The 
BlackwaU^2AbN^j  Company  (c).  Wood  v.  Sutcliffe  (d), 
Soltau  V.  De  Held{e),  Elmhirst  v.  Spencer  {f)^  Smith 
V.  Kenrick(ff),  South  Shields  Water  Works  Company 


The  Master  of  the  Rolls  reserved  his  judgment. 


(a)  1  Myl.  ^  K.  154. 

(b)  ISL.J,(N,S,)Q.B.293. 

(c)  2  Ph.  632. 

(d)  16  Jurist,  15. 

(e)  2  Sim.  (N.  S.)  133. 


The 

(J)  2  Mac.  ^  Got.  45. 
iff)  7  Com.  B.  Rep.  515. 
\h)  U Law  J.{N.8.)'&3i.Z\5. 
(*)  12  M.  8f  W.  324. 
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April  2.       The  MASTER  of  the  Rolls. 

This  was  a  motion  for  an  injunction,  which,  by  con- 
sent of  the  Plaintiffs  and  Defendants,  has  been  treated 
as  the  hearing  of  the  cause,  and  upon  which  my 
decision  is  to  have  the  effect  of  a  decree  made  on 
the  hearing  of  the  cause  upon  the  evidence  brought 
before  me. 


261 
1852. 

Dickenson 

V. 

The 

Grand 

Junction 

Canal 
Company. 


The  object  of  the  suit  is  to  restrain  the  Defendants,  the 
Grand  Junction  Canal  Company,  from  using  a  well  sunk 
by  them  near  Tring,  in  Bucks ,  at  a  place  called  the  Cow 
Roast  Locky  to  compel  them  to  fill  up  this  well,  and  to 
restrain  them  from  excavating  any  other  well,  whereby 
the  supply  or  flow  of  water  in  the  stream  called  the 
Bulboume  may  be  obstructed  from  flowing  down  to 
the  Plaintiflfe'  mill.  The  question  on  the  motion  and  in 
the  cause  is  substantially  the  same ;  and  accordingly, 
and,  as  I  think,  beneficially  to  both  parties,  the  arrange- 
ment above-mentioned  has  been  entered  into. 

The  Plaintiffs  submit  that  they  are  entitled  to  the 
injunction  they  seek,  both  on  the  ground  of  express 
contract,  and  also  on  the  ground  of  their  common  law 
right. 

The  Defendants  generally  insist  on  their  right  to 
continue  doing  what  they  have  hitherto  done. 

A  short  statement  of  the  facts  is  necessary  to  explain 
the  view  I  have  taken  of  this  case,  although  there  is 
not,  in  my  opinion,  much  difficulty  in  arriving  at  a 
judicial  conclusion  on  the  subject.  The  Bulboume  is  a 
stream  which  arises  in  the  neighbourhood  of  Tring^ 
proceeds  by  Berkhampstead  to  a  place  called  Two 
Waters y  where  it  joins  or  faUs  into  a  stream  called  the 

Oadcy 
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1852. 
Dickenson 

V. 

The 
Grand 

Junction 
Canal 

Company. 


Gade,  which  then  proceeds  by  King^s  Langleyy  and 
falls  into  the  Colne^  some  distance  below  Watford,  and 
shortly  above  Mickmanswarth.  The  Plaintiffs  are  owners 
of  four  mills,  used  for  the  purpose  of  manufacturing 
paper,  in  the  parishes  of  King*s  Langley,  Abbofa 
Langleyy  and  Mickmanswarth,  Two  of  the  mills,  called 
the  Apsley  Mill  and  the  Nash  MiUy  are  situated  at  a 
short  distance  from  each  other,  and  shortly  below  the 
junction  of  the  Bulboume  and  the  Gade,  at  a  place 
called  Two  Waters,  It  is  not  disputed  that  these 
were  ancient  mills  prior  to  the  Act  of  1793.  In  April 
1793,  the  first  Act  for  the  incorporation  of  what  is  now 
called  the  Grand  Junction  Canal  Company  passed  (a). 
By  that  Act  it  is  enacted,  by  the  35th  section,  that 
reservoirs  shall  be  provided  for  the  purpose  of  sup- 
plying the  rivers  Gade,  Colne,  and  Bulboume  with  as 
much  water  as  shall  be  taken  for  the  use  of  the  canal, 
and  that,  before  the  water  should  be  taken  from  the 
streams. 

The  canal  was  completed,  but  the  reservoirs  were 
never  made.  In  1809  the  Plaintiff  Dickenson  became 
the  purchaser  of  one  mill,  and  in  1811  of  the  other. 
After  the  Plaintiff  Dickenson  became  the  owner,  re- 
peated actions  were  brought  for  damages  arising  from 
the  withdrawal  of  the  water,  in  all  of  which  actions  the 
Plaintiffs  recovered  considerable  damages.  In  order  to 
put  an  end  to  this  continued  litigation,  an  agreement 
of  the  11th  of  September  1817  was  entered  into  and 
duly  executed,  by  and  between  the  Grand  Junction 
Canal  Company  of  the  first  part,  the  Plaintiff  John 
Dickenson  of  the  second  part,  and  the  same  Plaintiff 
and  his  then  partner,  George  Longman,  of  the  third 
part.  This  agreement,  after  reciting  several  of  the 
facts  above-mentioned,  contained   covenants   on   both 

sides. 
(a)  33  Geo,  3,  c,  Ixxx. 
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sides.  By  the  first,  the  Company  covenanted  to  en- 
deavour to  obtain  an  Act  of  Parliament  in  the  next 
session,  to  authorise  a  deviation  in  the  canal,  by  which 
it  should  be  united  to  the  river  shortly  above,  and  in 
connection  with,  the  mills  of  the  Plaintiffs ;  and  the 
second  clause  of  the  agreement  contained  a  covenant  by 
the  Company,  that  "when  and  so  soon  as  the  said 
deviation  shall  be  completed  and  used  for  navigation, 
the  said  Company  shall  and  wiU  stop  and  thenceforth 
discontinue  the  navigation  of  the  canal  from  380 
yards  south  of  Frogmore  Swing  Bridge  to  the  jimction 
of  the  canal  and  river  below  the  four  locks,  in  the  said 
parish  of  Ahbofa  Langley.  And  they,  the  said  Com- 
pany, shall  not  nor  will,  at  any  time  hereafter,  make 
any  other  alteration  in  the  state  of  communication 
between  the  canal  and  the  Rivers  Gade  and  Bulhoume 
above  Nash  Milly  or  any  diversion  of  the  waters  of 
those  rivers,  but  the  same  shall  continue  as  at  present 
existing,"  subject  to  such  alteration. 
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This  contract  was  embodied  in  an  Act  of  Parliament, 
which  was  obtained  in  the  next  session,  for  the  purpose  of 
making  the  proposed  deviation.  By  this  statute,  which 
was  passed  in  the  58  Geo.  3,  c.  xvi.,  after  reciting  the 
disputes  which  had  arisen  between  the  Plaintife  and 
Defendants,  it  was  enacted,  amongst  other  things,  as 
follows :  "  That  it  shall  not  be  lawful  for  the  said 
company  of  proprietors,  upon  any  account  or  pretence 
whatsoever,  to  deviate  more  than  fifty  yards  from  the 
line  described  in  the  said  last-mentioned  map  or 
plan  and  book  of  reference  within  the  said  parishes 
of  Hemel  Hempstead,  King*s  Langleyy  and  Ahhofs 
Langley  /  nor  to  make  any  alteration  in  the  state  of 
communication  between  the  said  canal  and  the  Rivers 
Gade  and  Bulboume,  northward  of  Nash  Mill  aforesaid, 
other  than  as  authorised  by  this  Act ;  nor  to  divert  any 
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of  the  waters  of  the  said  rivers,  or  either  of  them,  in 
any  other  manner  than  as  diverted  at  the  time  of 
passing  this  Act"  (a). 

No  further  dispute  or  contest  arose  between  the  par- 
ties until  the  year  1849,  when  the  Company,  who  had 
hitherto  been  in  the  habit  of  pumping  up  water  from 
the  locks  on  the  north  side  of  the  summit  level  of  the 
canal  near  Trinff,  where  it  passes  the  high  chalk  range, 
and  in  order  to  avoid  the  expense  and  inconvenience  of 
that  practice,  sunk  a  large  well  seventy  feet  deep,  at  a 
point  near  the  Cow  Itoast  Lock,  just  below  the  highest 
level,  and  near  the  source  of  the  Btdboume  ;  to  which 
well  they  attached  a  steam-engine,  and  proposed,  as  it 
appears  from  the  affidavits,  to  pump  water  from  the 
well  into  the  highest  level  of  the  canal,  at  the  rate  of  a 
lock  of  water  per  hour,  for  twelve  hours  in  every  day. 
It  is  alleged  by  the  Plaintiffs,  that  the  water  taken  from 
this  well  diminishes  the  water  in  the  river  Bulboume 
to  the  same,  or  nearly  the  same,  extent  as  that  which  is 
taken  from  the  well.  It  is  admitted  by  the  Plaintiflfe, 
that  the  water  which  is  drawn  from  the  well  is  pumped 
into  the  canal,  and  that  the  canal  and  river  unite  above 
the  Plaintiffs'  mills ;  but  it  is  alleged  by  them,  that 
this  circumstance  does  not  remedy  or  obviate  the  injury 
arising  from  this  diminution  of  the  Bulboume^  for  two 
reasons :  First,  because,  as  the  water  is  pumped  into 
the  highest  or  summit  level,  half  of  it  is  necessarily 
discharged  to  the  north  of  that  level,  and  does  not  find 
its  way  into  the  stream  to  the  south,  leading  to  the 
Plaintiffs'  mills  ;  and,  secondly,  and  more  particularly, 
because,  although  the  water  be  all  pumped  into  this 
upper  level  of  the  canal,  even  if  it  should  all  come  down 
to  the  south,  it  does  so  come  down  only  when  a  barge 
descends  or  ascends  on  that  side,  and  that,  consequently, 
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in  8uch  case,  the  lock  of  water  liberated  passes  through 
all  the  steps  of  the  canal,  and  finds  its  way  from  the 
highest  to  the  lowest  level  of  the  canal,  viz.,  the 
I%am€S,  without  augmenting  the  supply  to  the  Plain- 
tifi'  mills;  but  that  if  the  water  flowed  into  and 
through  the  Btdboume  stream,  a  different  residt  would 
arise ;  and  that,  inasmuch  as  in  that  case  it  would  flow 
into  the  canal  shortly  above  the  Plaintiffs'  mills,  and 
woidd  continually  flow  over  the  weir  of  the  canal,  it 
would  keep  up  a  constant  and  adequate  supply  to  the 
Plaintife'  mills.  And,  in  confirmation  of  this  state- 
ment, it  is  alleged,  that  the  soil  being  chalk,  the  nature 
of  it  is  such,  that  no  overflow  or  total  cessation  of  flow 
of  the  river  was  ever  observed ;  but  that  as  the  strata 
of  the  chalk  incline  towards  the  south,  this  soil  pre- 
serves and  gives  out  gradually  through  the  summer 
the  water  which  falls  in  the  rest  of  the  year ;  and  that 
this  is  so  constant  and  invariable,  that  the  amount  of 
such  water,  and  the  supply  of  it,  can  be  foretold  with 
reasonable  accuracy,  by  carefully  ascertaining  by  the 
rain  gauge  the  amoimt  of  water  which  has  fallen  in  the 
preceding  months ;  and,  it  is  alleged,  that  all  this  was, 
and  in  fact  would  be,  destroyed  by  the  continuance  of 
the  practice  of  the  Defendants  relative  to  their  well,  if 
they  were  permitted  to  continue  the  same. 
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In  this  state  of  things,  on  the  21st  of  April  1849,  the 
bill  was  filed  for  the  purpose  I  have  before  mentioned. 
On  the  11th  of  June  1849,  Lord  Langdaie  made  an 
order,  directing  certain  experiments  to  be  conducted 
under  the  superintendence  of  Mr.  Cubitt,  the  engineer, 
in  order  to  ascertain  the  effect  on  the  water  of  the 
River  Btdboume  by  the  pumping  of  the  water  from 
the  well.  Mr.  Oubitt  proceeded  to  make  the  experi- 
ments required,  and  made  his  report  to  Lord  Langdale 
on  the  22nd  of  March  1850,  with  an  appendix,  ex- 
plaining 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY. 


1852. 

Dickenson 
r. 

The 

Grand 

Junction 

Canal 
Company. 


plaining  the  nature  and  results  of  these  experiments. 
These  have  incontestably  established  the  foot,  that  by 
the  draining  of  the  water  from  the  well,  the  stream  of 
the  River  Bulboume  is  materially  diminished,  and  that 
for  a  considerable  distance  near  the  source,  it  is,  by 
such  means,  completely  dried  up.  Upon  this  state  of 
the  evidence,  the  motion  before  Lord  Langdale  was  re- 
newed; and  on  the  %t\io{AtLgti8t  1850,  liOTi  Langdale 
then  made  an  order  of  that  date,  by  which  he  restrained 
the  Company  from  pumping  water  from  their  well,  ex- 
cept upon  certain  terms,  of  conducting  one-half  of  it  by 
pipes  to  the  Bulboume  River  near  the  Plaintiffs'  mills, 
which  condition,  whatever  might  have  been  the  desire 
of  the  Defendants  to  accede  to  it,  if  it  had  been  or  were 
to  be  made  a  permanent  arrangement,  was  too  expen- 
sive to  be  entered  upon  as  a  temporary  expedient,  and 
before  the  rights  of  the  parties  were  finally  and  con- 
clusively ascertained  by  the  proceedings  then  pending ; 
so  that,  in  truth,  this  direction  has  had  the  effect  of  an 
injunction  absolute,  from  the  date  of  that  order  imtil 
the  present  time.  In  addition  to  this  direction  or  quali- 
fied injunction.  Lord  Langdale  directed  a  case  to  be 
sent  to  the  Court  of  Exchequer  for  their  opinion  upon 
six  questions,  the  effect  of  which  and  of  the  answer  of 
the  Court  of  Exchequer  are  as  follows  {a) : — 

La  answer  to  the  first  question,  the  Court  of  Ex- 
chequer was  of  opinion,  that  the  Company,  by  digging 
the  well,  and  by  taking  the  water  from  the  well  at  the 
Cow  Roasty  and  thereby  diverting  the  underground 
water  from  flowing  into  the  Bulboume^  have  violated 
the  Act  of  Parliament  of  58  Oeo,  3,  and  the  articles 
of  agreement  of  the  11th  of  September  1817,  and  that 
they  have  also  rendered  themselves  liable  to  an  action, 
irrespective  of  such  Act  of  Parliament  and  agreement. 

On 

(a)  See  Exch.  Reports. 
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On  the  second  question,  the  Court  of  Exchequer 
was  of  the  same  opinion,  as  to  the  diversion  of  the 
water,  which  would  otherwise  have  percolated  and 
gone  through  the  intervening  chalk  and  earth  under- 
ground, and  would  thus,  in  the  course  of  nature,  have 
foiind  way  into  the  river,  and  have  flowed  to  the 
Plaintiffs'  mills. 
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In  answer  to  the  third  question,  the  Court  was  of 
opinion,  that  the  draining  off,  in  like  manner,  out  of 
the  Bulboume  through  the  intervening  chalk  and 
earth  into  the  well,  and  pimipitig  into  the  summit  level 
the  water  which  would  otherwise  have  flowed  to  the 
Plaintife'  mills,  was  a  violation  of  the  Act  of  Parlia- 
ment and  the  agreement,  and  would  also  have  rendered 
the  Company  liable  to  an  action  irrespective  of  the  Act 
and  the  agreement. 

The  remaining  three  questions  vary  the  points  sub- 
mitted to  the  Court  of  Exchequer ;  but  it  is  not,  in  my 
opinion,  material  to  point  out  further  the  distinctions 
by  which  the  questions  put  are  varied.  They  are  so 
framed,  that  by  them  it  was  intended,  apparently,  to 
meet  every  point  of  law  suggested  by  the  tacts  appear- 
ing upon  the  report  of  Mr.  Cuhitt;  and  beyond  this, 
also  to  obtain  the  opinion  of  the  Court  upon  the  con- 
struction arising  upon  the  clauses  of  the  Act  of  Parlia- 
ment and  the  agreement. 

After  a  full  argument  upon  this  case,  the  Court  was 
of  opinion,  that  the  acts  done  violated  the  Act  of  Par- 
liament, violated  the  agreement,  and  even  that  if  the 
Act  had  never  passed,  and  the  agreement  had  never 
been  entered  into,  still  that  the  Defendants  could  not 
have  been  justified,  at  common  law,  in  the  acts  they  have 
comnutted,  but  that  they  would  have  rendered  them- 
selves, 
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selves,  that  is,  the  Company,  liahle  to  an  action  in 
respect  of  the  damage,  if  any,  thereby  inflicted  on  the 
PlaintiflFs. 

The  certificate  of  the  Barons  was  given  on  the  18th 
of  Jantcary  1852;  and  in  this  state  of  things,  the 
motion  is  renewed  before  me  for  the  injunction,  which,  as 
I  have  already  stated,  is,  by  arrangement,  to  be  treated 
as  the  hearing  of  the  cause. 


On  the  part  of  the  Defendants  it  is  urged,  amongst 
other  things,  that  the  case  to  the  Judges  is  imperfectly 
stated,  and  that  no  just  conclusion  can  be  drawn  from 
thence  to  the  prejudice  of  the  Defendants  ; — that  as 
the  water  taken  from  the  well  is  pumped  into  the  canal, 
and  as  the  canal  is  united  with  the  river  above  the  mill, 
the  water  arrives  at  the  same  end,  only  in  a  different 
maimer,  but  in  a  maimer  equally  beneficial  to  the 
Plaintiffs ; — that  no  just  conclusion  either  is  to  be  drawn 
from  Mr.  Cubitus  experiments ; — that  because  ten  days 
incessant  pumping  diverted  the  water,  it  does  not  foDow 
that  the  moderate  use  of  the  pump  required  by  the 
Company  would  have  that  effect ;  and  that  even  if  an 
injimction  were  granted,  it  ought  to  be  confined  only 
to  prevent  such  an  excessive  pumping,  as  might  pro- 
duce the  injurious  effect  complained  of; — that,  in  truth, 
there  is  no  evidence  of  any  diminution  of  water  at  the 
miUs,  and  that  the  greatness  of  the  fall  between  the 
Cow  Roast  and  the  mills,  which  is  shown  to  be  very 
considerable,  is  such  as  would  probably  render  any 
such  diminution  by  the  pumping  at  the  Cow  Boast 
imperceptible,  and  consequently,  that  the  injimction, 
if  granted  at  all,  should  only  be  so  limited  as  to  stop 
only  such  pumping  of  water  as  should  prevent  the 
owners  of  the  miUs  from  working  them  as  beneficially 
as  they  might  otherwise  have  done.     Besides  this,  it  is 
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Digiti 


zed  by  Google 


CASES  IN  CHANCERY. 


269 


urged,  that,  assuming  the  legal  right  in  the  Plaintiffs,  a 
mere  legal  right  will  not  support  an  injunction ;  and  it 
is  further  urged,  that  on  a  halance  of  inconvenience, 
there  is  no  question  as  to  the  course  which  the  Court 
ought  to  adopt,  inasmuch  as  the  injury  to  the  Com- 
pany and  the  public,  if,  as  is  probable,  it  should  amount 
to  stopping  the  canal,  is  certain  and  irreparable,  but 
that  the  injury  to  the  Plaintiffs  is  uncertain  and  pro- 
spective, and  easily  measured  by  damages. 

After  giving  an  attentive  consideration  to  this  sub- 
ject, and  reading  through  the  great  mass  of  papers  con- 
nected with  it,  I  entertain  no  doubt  that  the  Plaintifis 
are  entitled  to  a  decree  in  their  favour,  and  that  the 
ground  on  which  they  are  entitled  to  such  decree  is 
that  which  was,  amongst  others,  strongly  urged  at  the 
Bar ;  viz.,  on  the  contracts  entered  into  by  the  Plain- 
tiflfe  and  Defendants.  The  state  of  the  case  on  this 
point  is  this:  In  1816  and  1817  the  Plaintiffs  had 
brought  three  actions  against  the  Defendants.  In  all 
these  actions  they  proved  actual  damage  done  to  the 
mills  by  the  Defendants,  by  the  then  state  of  the  canal, 
and  the  disobedience  to  the  Act  of  Parliament  then  in 
force ;  and  they  recovered  damages  in  each  of  the  actions 
—2,000/.  in  one,  2,800/.  in  another, and  3,000/.  in  a 
third.  In  1817,  a  fourth  action  was  brought  and  re- 
ferred to  arbitration ;  and  in  order  to  prevent  this  in- 
cessant litigation,  most  injurious  to  both  parties,  a  com- 
promise was  agreed  to,  and  the  articles  of  agreement  of 
the  11th  of  September  1817  were  executed;  which, 
after  reciting  the  then  existing  facts,  agree  that  an  Act 
shall  be  obtained  to  authorise  a  proposed  deviation  of 
the  canal,  and  it  contains  this  clause  (a). 


[His  Honour  read  it.] 

(a)  Stated  atde,  p.  263. 
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After  this  follows  the  Act  of  58  Geo.  8,  which  con- 
tains this  recital  and  this  section  (a). 

[His  Honour  read  them.] 

The  first  question  that  arises  under  this  state  of  cir- 
cumstances is^  whether  this  is  such  a  contract^  as  this 
Court  will  restrain  the  parties  to  it  from  violating,  and 
upon  this  I  cannot  entertain  the  slightest  doubt.  The 
consideration  for  it  was  valuable,  and  the  Company  ob- 
tained the  advantage  of  that  consideration  in  the  ces- 
sation of  those  continued  actions  by  which  they  were 
harassed,  and  in  which,  up  to  that  time,  they  had 
failed,  and  had  had  to  pay  large  and  repeated  damages. 

The  next  question  is,  whether  the  acts  of  the  De- 
fendants are  a  violation  of  this  contract.  The  report  of 
Mr.  Oubitt  shows  conclusively,  that  by  means  of  the 
pumping  at  the  well,  the  waters  are  diverted  from  the 
said  rivers ;  and  independently  of  the  decision  of  the 
Court  of  Exchequer,  I  should,  on  the  evidence  of  his 
report,  have  entertained  no  doubt  but  that  the  Com- 
pany had  committed  a  violation  of  this  contract  and  of 
this  Act  of  Parliament,  by  pumping  the  water  out  of 
this  well  into  the  summit  level  of  the  canal.  The  de- 
cision of  that  Court,  however,  on  the  case  sent  by  Lord 
Langdalcy  is  in  my  opinion  conclusive  on  this  subject, 
notwithstanding  the  arguments  I  have  had  addressed 
to  me,  to  distinguish  the  facts  there  stated  from  the 
facts  in  evidence  before  me. 

If  it  be  a  contract  duly  entered  into  between  the 
parties,  it  is  no  answer  to  a  violation  of  it  to  say,  that 
it  will  not  inflict  any  injury  upon  one  of  the  contract- 
ing parties.     If  the  Plaintiffs  have  purchased  from  the 

Company 
(a)  See  ante,  p.  263. 
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Company  a  right  to  preserve  the  waters  in  the  Rivers 
Bulboume  and  Gade  from  being  diverted  in  any  other 
manner  than  as  diverted  at  the  passing  of  the  Act  of 
68  Geo.  3,  it  is  no  answer  to  them  to  say,  that  the  diver- 
sion proposed  will  not  be  injurious  to  them,  or  even  to 
prove  that  it  may  be  beneficial  to  them.  It  is  for  them 
to  judge  whether  the  agreement  shall  be  preserved,  so 
far  as  they  are  concerned,  in  its  integrity,  or  whether 
they  shall  permit  it  to  be  violated. 
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It  is  therefore,  in  my  opinion,  a  matter  of  no  moment 
in  this  case,  that  the  Plaintiffs  have  given  no  evidence 
of  any  actual  damage  done  to  them,  or  of  any  actual 
diminution  of  water  at  their  mills.  Having  established 
that  the  acts  of  the  Defendants  are  a  violation  of  the 
contract  entered  into  between  them  and  the  Plaintiffs, 
and  a  violation  of  the  Act  of  Parliament  passed  to  carry 
such  contract  into  effect,  the  Plaintife  are  entitled  to 
call  upon  this  Court  to  protect  them  in  the  enjoyment 
of  that  right  which  they  have  so  purchased,  and  this 
Court  is  boimd  to  preserve  it  from  being  broken  in 
upon. 

I  am  of  opinion,  therefore,  that  I  must  grant  a  per- 
petual injunction  to  restrain  the  Company  from  fur- 
ther excavating,  &c.  &c.,  and  that  the  Defendants 
must  pay  the  costs  of  this  suit. 
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The  78th 
Order  of  3fay 
1845  gives 
the  Court  a 
large  discre- 
tion  as  to  or- 
dering a  hill 
to  he  taken 
pro  confesso ; 
and  where  a 
Defendant 
had  always 
been  resident 
ahroadi  the 
Court  refiised 
to  make  the 
order,  he  not 
having  ab- 
sconded, and 
there  appear- 
ing to  be  no 
i*eftisal  to 
obey  the  or- 
der of  the 
Court 


ZULUETA  V,  VINENT. 

nnHE  Defendant  was  resident  in  Cuba,  and  an  ap- 
plication  made  by  the  Plaintiff  on  the  amended 
bill  for  an  injunction  was  refused  by  the  Master  of  the 
JRoUs.  The  Plaintiff  appealed,  and  pending  the  ap- 
peal he  did  not  press  for  an  answer. 

After  the  appeal  had  been  disposed  of,  the  Defendant 
obtained  time  to  answer ;  but  on  a  subsequent  applica- 
tion, the  Court  refused  further  time  for  that  purpose. 
The  Plaintiff  moved  to  take  the  bill  pro  confesso  against 
the  Defendant,  who  was  in  default  for  want  of  answer. 

In  opposition  to  the  application,  an  affidavit  was 
made  by  the  Defendant's  solicitor,  that  the  Defendant 
had  always  been  ready  and  willing  to  put  in  his  answer, 
and  that  the  delay  was  attributable  to  him,  the  solicitor, 
who,  until  the  same  was  prepared  and  forwarded  to 
Cuba,  in  March,  refrained  from  so  doing,  under  the 
conviction  that  if  the  Plaintiff  failed  in  obtaining  an 
injunction  restraining  the  action  at  law,  he  would  not 
require  an  answer,  and  from  a  bond  fide  desire  to  save 
unnecessary  expense. 

Mr.  JRoupell  and  Mr.  ShadweU,  for  the  Plaintiff. 

Mr.  Lloyd,  Mr.  WiUcock,  and  Mr.  Bahington,  for 
the  Defendant. 

The  Master  of  the  Rolls. 

It  is  manifest,  that  the  78th  General  Order  (a)  gives 

the  Court  a  large  discretion.     By  it  the  Court,  being 

satisfied 
(a)  Ord,  Can,  312. 
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satigfied  that  the  Defendant  ought  to  be  deemed  to  have 
absconded  to  avoids  or  to  have  refused  to  obey  the  pro- 
cess of  the  Court,  and  the  answer  not  being  filed,  may, 
*^if%t  80  thinks  ^t,^^  order  the  bill  to  be  taken  pro  con- 
fesso.  The  Court  must  therefore  be  satisfied,  that  th6 
Defendant  ought  properly  to  be  considered  to  have  ab- 
sconded, or  refused  to  obey  the  process  of  the  Court. 
It  is  manifest  that  this  Defendant  has  not  absconded, 
for  he  has  never  been  in  this  country;  and  it  is  more 
probable  that  he  would  have  come  here  to  meet  the  case 
made  by  the  bill  than  stay  away.  Neither  can  I  say,  that 
he  has  revised  to  obey  the  process  of  the  Court ;  he  has 
been  misled  as  to  the  time  for  putting  in  his  answer ; 
and  if  he  had  known  that  an  answer  would  have  been 
required,  he  would,  in  all  probability,  have  put  in  an 
answer  within  the  last  six  months. 


1852. 

ZULUETA 

V. 
ViNENT. 


I  cannot  properly  grant  this  application ;  it  must  be 
refused  without  costs. 


ZULUETA  V.  VINENT. 


Mat/  8. 


T"^HE  Defendant,  Antonio  Vinenty  who  was  resi- 
dent in  Chibay  had  made  default  in  answering  the 
amended  bill,  whereupon  the  Plaintiffs,  on  the  17th  of 
AprUy  issued  a  writ  of  attachment  directed  to  the 
Sherifb  of  London^  returnable  immediately. 

Mr.  Lhydy  Mr.  WiUcocky  and  Mr.  Babington  now 
moved,  that  the  writ  of  attachment  might  be  set  aside 
for  irregularily.  They  argued,  that  by  the  practice  of 
the  Court,  a  writ  of  attachment  returnable  immediately 

VOL.  XV.  T  could 


An  attach- 
ment for 
want  of  an- 
swer return- 
able immedi- 
ately against 
a  Defendant 
resident  oat 
of  the  juris- 
diction, is 
irregular. 
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could  not    be    issued  against    a  Defendant  resident 
abroad:  Boschetti  v.  Power  {a), 

Mr.  Roupell  and  Mr.  ShadweUy  for  the  Plaintifis, 
contrd. — ^An  order  has  been  made  to  substitute  service 
of  the  svbpcena  on  the  Defendant's  solicitors  in  London j 
and  therefore  the  attachment  was  properly  issued  in 
the  place  where 'the  service  was  made.  This  case 
differs  from  Boschetti  v.  Powers  for  that  suit  waa  not, 
like  this,  to  restrain  an  action  at  law ;  and  no  substituted 
service  had  been  ordered  in  that  case.  They  referred 
to  Yearsley  v.  Budgett(b), 


The  Master  of  the  Rolls. 

I  can  only  deal  with  this  case  according  to  strict 
practice.  The  case  of  Boschetti  v.  Power  is  strictly  in 
point,  and  cannot  be  distinguished  from  this.  It  deter- 
mines, that  when  a  party  is  out  of  the  jurisdiction  and 
makes  default  in  answering,  you  cannot  issue  an  attach- 
ment returnable  immediately  in  a  place  where  you 
know  he  cannot  be  found.  Lord  Langdale  appears  to 
have  reserved  his  judgment  in  order  to  ascertain  the 
practice.  I  am  of  opinion,  that  this  attachment  must 
be  discharged  with  costs. 


{a)  8  Beav,  180. 


(h)  11  Beav,  144. 
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TIFFIN  r.  LONGMAN.  July  lo. 

rjlHE  testator  bequeathed  the  residue  of  his  estate  Bequestto-^. 

•*■    to  his  two  executors,  in  trust  for  his  daughter  **J5  ^® »  f^^ 

aiterwarciSf 
Mary  Ann  Dance;  and  he  proceeded:  "At  the  death  j^  j^  gyent 

of  my  daughter,  I  will  the  whole  property  vested  in  the  (which  hap- 

funds  and  otherwise  to  her  issue,  provided  she  should  ^^^or  di- 

have  any;  and  if  more  than  one  child,  in  equal  propor-  rected  adver- 

tions  between  them.     But  provided  my  daughter  should  tisements  to 

^    ,  .  he  made  for 

die  without  issue,  I  then  direct  that  advertisements  his  relations, 

shall  be  inserted  in  the  daily  papers  for  the  space  of  ^  ^^  ^^7 

one  week,  for  the  information  of  my  relations,  to  whom,  ^q^^  claim 

that  is  to  say,  to  such  and  to  such  only  as  shall  make  within  two 

their  claim  within  two  months  after  such  advertise-  f^^° ,,     ® 

leit  tne  pro- 

ments,  I  leave  the  before-mentioned  property,  to  be  perty,  to  be 

divided  between  them  according  to  the  discretion  of  divided  ac- 

,  „n  ▼%  cording  to 

my  executors,  excepting  my  nephew  Thomas  Dance ^  the  discretion 

who,  in  consideration  of  his  conduct  towards  me,  I  ofhisexecu-^ 
leave  the  sum  of  one  shilling  only.     Should  I  survive  g^g^i^tors 
my  daughter,  I  will  my  property  to  my  relations  above-  died  in  A^s 
mentioned,  with    the    exception  of   Thomas    Dance,  ^^tL^^ 
above-mentioned."  the  next  of 

kin  of  the 
__  testator  ac* 

The  testator  died  in  1811,  and  his  two  executors  and  cording'to 

trustees  (Clarke  and  Dunbar)  died  in  the  lifetime  of  the  statute, 
the  daughter  lfory^««Da«c..  2ZlS' 

class  was  to 

Mary  Ann  Dance  died  in  1851,  without  having  been  ^  ascoiain- 
.  J  ed  at  the 

™a^ed.  deaOiofX, 

and  not  at 

The  Plaintiff  was  the  administrator  of  the  testator's 
widow  and  daughter. 

t2  Mr. 


the  death  of 
the  testator. 
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Mr.  ShapteTy  for  the  Plaintiff,  ai^ed,  that  a&  the 
personal  discretion  to  the  executors  could  not  now  he 
exercised,  and  as  the  Court  could  not  take  upon  itself 
to  execute  it,  Fordyce  v.  Bridges  {a)  ^  there  was  an  in- 
testacy, and  the  property  therefore  belonged  to  the 
representatives  of  the  widow  and  daughter. 


Secondly,  that  ^^ relations"  meant  "next  of  kin," 
and  that  the  class  was  to  be  ascertained  at  the  death  of 
the  testator,  and  not  at  the  death  of  the  daughter: 
Urquharty,  Urquhart(h), 

Mr.  Nichols,  contrd,  was  not  heard. 

The  Master  of  the  Rolls. 

I  have  always  held,  that  next  of  kin  are  to  be  ascer- 
tained at  the  death  of  the  ancestor  (c) ;  but  the  case  of  a 
gift  to  "  relations  "  claiming  at  a  particular  period  is  not 
the  same.  I  am  of  opinion,  that  this  is  a  gift  to  the  rela- 
tions at  the  death  of  the  daughter.  The  obvious  intention 
was,  that  on  the  death  of  the  daughter,  without  issue, 
the  property  was  to  go  to  the  relations  of  the  testator 
then  living,  provided  they  made  their  claim  within  two 
months.  The  relations  miist  be  limited  to  the  class  fixed 
by  the  statute  of  distribution,  if  he  had  died  at  that  time. 


If  the  executors  had  a  discretion,  the  right  of  the 
legatees  is  not  to  be  defeated  by  their  refusal  or  inability 
to  exercise  it  (d) ;  and  since  by  the  deaths  of  such  ex- 
ecutors the  discretion  cannot  be  exercised,  the  property 
must  be  divided  between  the  class,  equally,/?^  capita. 


(a)  10  Beav.  90 ;  and  2  PhiU, 
497. 

{b)  13  Sim.  613. 

(c)  See  Gundry  v.  Pinniger, 
14  Beav.  94. 


(d)  See  Brown  v.  Higgs^  4 
Ven.  708,  5  Ves.  495,  8  Ves. 
561 J  Burrough  v.  Philcox,  5 
Mgl.  ^  Or.  12;  and  Fentcick 
V.  GreenweUy  10  Beav.  412. 
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ROBERTSON  v.  SHEWELL.  I>ee.  15, 16. 


R.  ROGERS  moved  for  the  production  of  docu-  Two  Defen- 
ments  on  tne  admission  of  two  Defendants.  ^  ^ 

session  of  do- 
Mr.  Hitchcock,  contrd.— One  of  the  Defendants  is  ^ento.  One 

died:    Held, 
dead^  and  there  has  been  no  revivor;  and  production  that  a  motion 

emnot  be  ordered  of  documents  in  the  joint  possession  for  prodnc- 

of  two  persons  in  the  absence  of  either :   MorreU  v.  tl^g^^^ 

W6oUen(a);    Murray  y.  Walter (b).  intheabsence 

of  the  repre- 
sentatives of 
The  Master  of  the  Rolls.  the  deceased 

Defendant, 

I  thinks  upon  the  statement  of  Counsel,  that  this  maintained, 
must  be  considered  as  an  abated  suit,  and  therefore  no 
motion  can  be  made ;  but  as  the  notice  of  motion  was 
given  in  ignorance,  I  shall  refuse  it  without  costs. 


(a)  13  Beav.  105.  (h)  Or.  <J-  Ph,  114. 
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1852. 


Feb.  27,  28. 
Mar,  1,  2,  3. 
April  16,  24. 

Distinction 
between  tlie 
cases  where, 
as  between 
strangers, 
benefits  are 
obtained  by 
undue  influ- 
ence, and  ar- 
rangements 
entered  into 
for  the  peace 
of  families 
and  the  secu- 
rity of  family 


HOGHTON  V.  HOGHTON. 

nnmS  suit  was  instituted  by  an  eldest  son  against  his 
father  and  others,  to  set  aside  a  deed  of  re-settle- 
ment of  the  family  estates,  executed  soon  after  the  son 
attained  his  majority. 


The  facts  were  shortly  these :  In  1820,  Sir  Henry 
B.  Hoghtoriy  the  father  of  the  Plaintiff,  married  Doro- 
thea Bold,  On  that  occasion,  the  Hogjiton  or  paternal 
estates,  which  were  stated  to  be  of  the  value  of  8,000/. 
a-year,  but  incumbered  to  the  extent  of  81,400/.,  were 

settled 


property. 

If  a  person  obtain  by  voluntary  donation  a  large  pecuniary  benefit  from 
another,  the  burthen  of  proving  the  transaction  righteous  falls  on  the  person 
taking  the  benefit,  and  this  is  proved  by  showing  that  the  donor  fully  understood 
what  he  was  doing ;  but  where  the  relation,  of  the  parties  is  such,  that  undue 
influence  might  have  been  exercised,  it  must  also  be  sbown  that  the  dis- 
position of  the  donor  was  not  produced  by  undue  influence.  In  many  cases,  the 
Court,  from  the  relations  existing  between  the  parties,  infers  the  probability  of 
undue  influence,  as  in  the  cases  of  guardian  and  ward,  solicitor  and  client, 
spiritual  adviser  and  pupil,  medical  adviser  and  patient,  and  the  like.  Trans- 
actions between  such  persons  are  watched  with  jealousy,  not  only  to  see  that  the 
party  ftdly  understood  the  act,  but  also  that  it  was  not  brought  about  by  the  exer- 
cise of  that  influence.   The  relation  of  parent  and  child  comes  within  this  class. 

Such  an  influence  is  not  discountenanced  by  the  Court,  but  it  ought  to  be  exer- 
cised for  the  benefit  of  the  person  subject  to,  and  not  of  the  person  possessing  it 

In  family  arrangements,  though  the  influence  exist,  and  has  probably  been 
exercised,  yet  if  the  transaction  be  one  that  tends  to  the  peace  or  security  of 
the  &mily,  to  the  avoiding  of  family  disputes  and  litigation,  or  to  the  preserva- 
tion of  the  family  property,  the  same  principles  are  not  applied  as  to  dealings 
between  strangers,  but  such  principles  are  then  applied,  as,  on  the  most  compre- 
hensive experience,  have  been  found  to  tend  most  to  the  interest  of  fiGuniHes.  The 
cases  relating  to  the  re-settlement  of  the  family  property  appear  stronger. 

Eleven  months  after  a  tenant  in  tail  attained  twenty-one,  he  concurred  with 
his   father  in  barring   the   entail   and   re-settling   the  fiunily   estates  ;    the 

Court 


DATES. 


1820.  Marriage  of  Sir  II,  B,  Hoghton, 
1840.  Death  of  Lady  Hoghton. 
1842,  Aug.  2.    Plaintiff   attained 
twenty -one. 


1843,  Feb,    Sale  completed. 
1843,  Jtdy  1,   Re-settlement 
1845,  Aug.   Plain tifl^s  marriage. 
1848.  Bill  filed. 
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settled  on  Sir  Henry  B.  Hoghtan  for  life,  with. re-        1852. 

mainder  to  his  first  and  other  sons  in  tail,  with  power    "^  ~^:^  ^ 

Court  being 
to  Sir  Henry  of  jointuring  any  wife  to  the  extent  of  ^f  opinion 

2,000/.  a-year,  and  to  charge  the  estate  with  80,000/.  that  the  fa- 
.     /.  /. ,  .  1  .T ,  ther  thereby 

m  favour  of  his  younger  children.  ^^^  direct 

benefits  pro- 
The  Bold  or  maternal  estates,  of  the  valife  of  13,000/.  ceeding  from 
a-year,  and  free  from  incumbrances,  already  stood  set-  that  the  pro- 
tied  (in  the  events  which  happened)  on  Dorothea  Bold  pertyhadnot 
(afterwards  Lady  Hoghton)  for  Ufe,  with  remainder  to  ^^^-^^^ 

her  first  and  other  sons  in  tail.  sonable  and 

proper  mode, 

There  were  five  children  of  the  marriage,  of  whom  the  "  *r®i^5^ 

^^  rest  of  the 

Plaintiff  was  the  eldest.     He  attained  twenty-one  on  femily  alone 

the  2nd  of  Atwust  1842 ;  and  his  mother  having  died  in  ^^as  *<>  ^  r^ 

Ift^  gardcd:-that 
^^^9  in  the  prepa- 
ration of  the  deed,  the  son  had  no  professional  assistance,  and  that  the  contents 
were  not  properly  made  known  to  him,  set  aside  the  arrangement. 

When  a  party  is  subject  to  the  obligation  of  showing  that  an  unprofessional 
person  understood  the  contents  of  a  deed  which  he  executed,  the  mere  proof  of 
its  having  been  read  over  to  him,  unaccompanied  with  proper  explanations,  is 
not  sufficient  to  satisfy  the  Court,  that  the  person  hearing  it  read  understood  it. 

In  1S43,  a  tenant  in  tail  joined  in  re-settling  one  of  two  family  estates.  He 
disputed  the  validity  of  the  transaction,  and  subsequentiy,  in  1845,  married. 
On  that  occasion  a  settiement  was  executed,  making  provision  for  the  younger 
diildren  only  of  the  marriage.  The  instructions  stated,  that  it  was  desired  to 
keep  his  landed  estates  free  from  any  settlement,  and  contained  this  note: 
"  N.B.  The  eldest  son  will  take  the  family  estate."  In  a  suit  to  set  aside  the 
re-settlement  of  1843,  affidavits  were  produced,  on  behalf  of  the  infant  eldest  son 
of  the  marriage,  to  show  that,  on  the  negotiation  for  the  marriage,  it  was  under- 
stood, that  under  existing  settiements  the  eldest  son  would  become  entitied  to 
considerable  landed  estates,  and  therefore,  that  it  was  only  necessary  to  provide 
for  the  younger  children.  Held,  first,  that  these  affidavits  were  inadmissible  under 
Sir  George  Turner^ 8  Act  (13  &  14  Vict  c,  35) ;  and,  secondly,  that  if  admitted,  they 
did  not  diow  that  the  marriage  proceeded  on  the  faith  of  the  re-settiement  of  1843, 
and  that  in  this  suit  no  decree  or  inquiry  could  be  made  in  &ivour  of  the  infiEUit. 

An  estate,  vested  in  -4.  for  life,  with  remainder  to  his  eldest  son  B,  in  tail, 
was  subject  to  considerable  family  mortgages.  B.y  being  possessed  of  other 
large  property,  granted  an  annui^  of  2,500/.  a-year  to  ^.,  to  cease  upon 
his  death,  or  upon  B,^8  ''paying  off,  satisfying,  and  discharging"  the  several 
mortgages.    Held,  on  the  whole,  that  the  intention  was  to  merge  the  mortgages. 

Where  a  deed  is  declared  void  in  equity  and  cancelled,  a  re-conveyance  is  not 
necessary;  sefnble. 

Where  letters  are  written  "  without  prejudice,"  with  a  view  to  a  compromise, 
they  cannot  be  given  in  evidence. 
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1840y  he  became  tenant  in  tail  in  possession  of  the 
Bold  estates.  The  income  of  his  father  being  greatly 
reduced  by  the  death  of  Lady  HoghUm^  which  de- 
prived him  of  all  interest  in  the  Bold  estates^  the 
Plaintiff^  during  his  minority^  appointed  his  father 
guardian  in  socage ;  and  during  the  minority,  Sir  Henry 
entered  into  a  provisional  contract  for  the  sale  of  part 
of  the  Bold  estate  for  138,000/.,  to  be  completed  on  the 
Plaintiff's  attaining  his  majority. 


The  Plaintiff,  on  the  day  he  attained  his  majority, 
executed  a  bond  securing  his  father  an  annuity  of 
2,600/.  for  life,  but  to  cease  on  the  Plaintiff's  "  paying 
off,  satisfying,  and  discharing"  the  mortgages  on  the 
Hoghton  estate. 

In  February  1843,  the  Plaintiff  completed  the  sale 
of  the  North  Meols  estate  for  133,000/.,  and  of  this  sum 
81,400/.  were  applied  in  payment  of  the  mortgages  on 
the  Hoghton  estates,  which  were  then  merged,  and  the 
residue  of  the  purchase-money  was  paid  to  the  Plain- 
tiff. No  part  of  this  transaction  was  called  in  question, 
except  as  to  the  merger  of  the  mortgages,  and  respect- 
ing one  of  the  mortgages  of  1,600/.,  which  was  one 
created  by  Sir  Henry  himself. 

The  transaction  principally  complained  of  was  this : 
The  father  being  tenant  for  life  in  possession  of  the 
Hoghton  estates,  with  remainder  to  the  Plaintiff  in 
tail,  a  re-settlement  was  executed  by  them  on  the  7th 
of  July  1843,  and  thereby  the  Hoghton  estates  were  re- 
settled as  follows :  to  such  iises  as  the  father  and  son 
should  appoint,  and  in  default,  to  the  father  for  life, 
with  remainder  to  the  Plaintiff  for  Ufe,  with  remainder 
to  the  Plaintiff's  first  and  other  sons  in  tail  male,  with 
remainder    as   the   father,   if  he   should  siuvive   the 

Plaintiff, 
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Plaintiff^  should  appoint.  Afterwards  the  estates  were 
limited  to  the  second  and  third  sons  of  Sir  Henry  for 
life^  with  remainder  to  their  first  and  other  sons  in  tail 
male^  with  remainder  to  any  sons  Sir  Henry  might 
have  in  tail  male,  with  remainder  to  the  daughters  of 
Sir  Henry  and  their  issue  in  tail  male,  with  an  ulti- 
mate remainder  to  Sir  Henry  in  fee.  The  deed  gave 
to  Sir  Henry  a  power  to  jointure  any  future  wife  to  the 
extent  of  2,000/.  a-year,  to  be  reduced  to  1,500/.  on  his 
appointing,  as  he  had  power  to  do,  500/.  a-year  to  any 
stranger. 

The  Plaintiff,  insisting  that  this  re-settlement,  giving 
the  father  great  benefits,  could  not,  under  the  circum- 
stances, stand  in  equity,  filed  his  bill  in  1848,  pray- 
ing that  the  re-settlement  of  the  7th  of  July  1843  might 
be  set  aside,  and  that  the  mortgages  on  the  Hogkton 
estate  might  be  declared  to  be  subsisting  for  the  Plain- 
tiff's benefit. 

In  reference  to  another  point  raised  by  the  infant 
tenant  in  tail  under  the  settlement,  it  is  necessary  to 
add  the  following  additional  statement : — 

The  Plaintiff  married  in  August  1845,  on  which 
occasion  he  made  a  settlement  of  part  of  his  own  pro- 
perty ;  but  the  deed  contained  no  provision  for  the  in- 
fant Defendant,  who  was  the  eldest  son  of  the  marriage. 

Affidavits  were  offered  in  evidence  on  behalf  of  the 
infant  Defendant,  tending  to  show,  that  on  the  negoti- 
ation for  the  marriage  of  the  Plaintiff  with  his  wife,  it 
was  understood,  that  settlements  existed,  under  which 
the  eldest  son  of  the  marriage  would  become  entitled  to 
considerable  landed  estates,  and  therefore,  that  it  was 
only  necessary  to  provide  for  the  yoimger  children,  the 
eldest  being  already  sufficiently  provided  for. 

In 
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In  the  commencement  of  the  instructions  for  the 
Plaintiff's  marriage  settlement^  it  was  stated  that  it 
was  desired  to  keep  his  landed  estates  free  from  any 
settlement  or  charge;  and  in  the  margin  were  these 
words: — ^**N.B.  The  eldest  son  will  take  the  fiamily 
estates." 


The  cause  now  came  on  for  hearing. 

Mr.  BetheUy  Mr.  Follett,  and  Mr.  Bazalgette,  for  the 
Plaintiff. 

The  re-settlement  of  the  Hoghton  estate  of  the  7th 
of  Jidy  1843  ought  to  be  wholly  set  aside.  Its  exe- 
cution was  procured  by  an  undue  and  improper « exer- 
cise of  parental  authority  soon  after  the  Plaintiff's 
attaining  twenty-one.  The  rule  of  the  Court  is  now 
clearly  settled^  that  where  a  confidence  is  reposed  by 
one  person  in  another^  the  Court,  to  prevent  its  abuse, 
will  not  allow  the  latter  to  retain  any  boimty  from 
the  former,  unless  he  shows  the  transaction  to  be  in  all 
respects  fair :  Gribson  v.  Jeyes  (a).  The  rule,  though 
more  commonly  applied  as  between  trustee  and  cestui 
que  trust,  solicitor  and  client,  guardian  and  ward,  and 
the  like  cases,  extends  to  every  instance  in  which  a 
confidence  exists.  It  applies  to  the  relation  of  parent 
and  child :  Carpenter  v.  Heriot  (4) ;  Young  v.  Peachy  (c); 
Heron  v.  Heron  (d) ;  Hawes  v.  Wyatt  (e)  ;  and  this 
is  distinctly  laid  down  by  Lord  Langdale  in  Archer 
V.  Hudson  (/),  in  which  he  neatly  and  succinctly  states 
the  law  on  the  subject.  In  that  case  a  niece,  two 
months  after  she  came  of  age,  entered  into  a  voluntary 
security  for  her  uncle,  who  stood  in  loco  parentis  :  the 

Court 

(o)  6  Ves.  278.  (d)  2  Atk.  159. 

(b)  1  Eden,  1338.  (e)  3  B.  C.  C.  156. 

(c)  2  Atk.  254.  (/)  7  Beav.  551. 
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Court  set  the  transaction  aside^  and  the  decision  was 
affirmed  by  Lord  Lyndhurst, 

Lord  Langdah  there  observed  (a) :  "  Nobody  has  ever 
asserted  that  there  cannot  be  a  pecuniary  transaction 
between  a  parent  and  child,  the  child  being  of  age ;  but 
everybody  wiU  affirm  in  this  Court,  that  if  there  be  a 
pecuniary  transaction  between  parent  and  child,  just 
after  the  child  attains  the  age  of  twenty-one  years,  and 
prior  to  what  may  be  called  a  complete  *  emancipa- 
tion,* without  any  benefit  moving  to  the  child,  the 
presmnption  is,  that  an  undue  influence  has  been  ex- 
ercised to  procure  that  liability  on  the  part  of  the  child, 
and  that  it  is  the  business  and  the  duty  of  the  party, 
who  endeavours  to  maintain  such  a  transaction,  to 
show  that  that  presumption  is  adequately  rebutted ;  and 
that  it  may  be  adequately  rebutted  is  perfectly  clear. 
This  Court  does  not  interfere  to  prevent  an  act  even  of 
bounty  between  parent  and  child,  but  it  will  take  care 
(under  the  circumstances  in  which  the  parent  and  child 
are  placed  before  the  emancipation  of  the  child)  that 
such  child  is  placed  in  such  a  position  as  will  enable 
him  to  form  an  entirely  free  and  unfettered  judgment, 
independent  altogether  of  any  sort  of  control." 

We  admit  that,  as  between  parent  and  child,  the 
Court  will  not  view  a  transaction  with  the  same  strict- 
ness as  between  strangers,  or  weigh  the  consideration 
with  golden  scales,  if  the  agreement  be  reasonable : 
Cory  V.  Cory  (4) ;  Tweddell  v.  Tweddell  (c) ;  Kinchant 
V.  Kijichant  {d)  ;  Prodgers  v.  Langham  (e) ;  Broton  v. 
Carter  (f).  Voluntary  gifts  may  imquestionably  be 
made  by  a  child  to  a  parent,  but  there  must  be  a  com- 
plete 

(a)  Page  560.  (d)  1  B,  C.  C.  369. 

(b)  1  Ves.  Sen.  19.  {e)  1  Sid.  133. 

(c)  Turn.  ^  R.  13.  {J)  5  Ves.  862. 
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plete  emancipation  and  satisffictory  evidence  that  the 
transaction  was  fairly  and  voluntarily  entered  into. 
Where  an  unfair  advantage  has  been  taken^  or  there 
has  been  any  abuse  of  parental  authority^  the  Court 
will  apply  the  same  principle  which  it  exerts  in  the 
case  of  trustee  and  cestui  que  trusty  and  vacate  the 
whole  transaction. 

Looking  at  the  facts  of  this  case,  it  appears,  that  the 
matter  was  pre-arranged  by  the  father  before  the  Plain- 
tiff attained  twenty-one ;  that  the  terms  were  settled 
and  the  instructions  given  by  Sir  Henry  alone;  that 
his  solicitor  only  was  employed  in  the  transaction,  and 
that  the  son  had  no  proper  independent  professional 
assistance.  Again,  the  terms  of  the  re-settlement  are  of 
an  unusual  and  unreasonable  nature.  In  the  event  of 
the  Plaintiff  having  no  issue,  the  estate  is  in  effect 
limited  to  his  father  absolutely.  The  settlement  con- 
tains no  proper  provisions  enabling  the  Plaintiff  to 
jointure  his  wife,  or  to  raise  portions  for  his  younger 
children ;  and  the  Plaintiff's  daughters  and  their  issue 
are  postponed  to  his  brothers  and  sisters.  This  was 
not  a  deed  terminating  family  differences,  for  none 
existed ;  it  was  an  unreasonable  bargain  obtained  by  a 
father  by  undue  influence,  and  an  abuse  of  parental 
authority  and  control,  the  Plaintiff  being  in  ignorance 
of  the  nature  and  effect  of  the  deed,  and  having  exe- 
cuted it  without  proper  professional  assistance,  and 
without  due  explanation.  It  ought,  therefore,  to  be  set 
aside  as  against  Sir  Henry  B,  Hoghton, 

Secondly.  It  is  equally  invalid  as  against  all  other 
persons  claiming  under  it,  for  no  person  can  be  al- 
lowed to  retain  any  benefit  derived  through  such  a 
transaction:   Bridgman   v.    Green  (a);    Huguenin  v. 

Baseley 
(a)  2  Ves*  Sen,  627 ;  and  Wilnwt^s  Opinions  and  Judgments,  p.  58. 
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Baseley(a);   Taulmin  v.  Steere(b);  Le   Neve  v.  Le 
Neve{c), 

Thirdly.  The  Plaintiff  never  intended  that  the  mort- 
gages^ paid  off  with  his  own  money,  should  be  merged 
for  the  benefit  of  all  the  parties  interested  in  the  estate, 
but  only  for  the  benefit  of  Sir  Henry  B.  Hoghton; 
they  ought,  therefore,  to  be  declared  to  be  subsisting, 
subject  to  the  right  of  Sir  Henry  to  the  benefit  of  the 
exoneration  during  his  life. 

Mr.  W,  M.  JameSy  for  the  Plaintiff's  brother. — 
In  a  transaction  of  this  description,  the  Court  will 
require  a  parent  to  produce  evidence  conclusively 
removing  every  doubt  and  siispicion,  and  rebutting 
every  presumption  of  parental  influence.  A  party 
claiming  any  benefits  under  such  a,  transaction  must 
show  that  it  was  fair,  and  that  the  child  acted  with  fiill 
knowledge,  and  as  an  independent  agent,  free  from  all 
sort  of  parental  control.  That  has  not  been  done  in 
the  present  case,  and  the  re-settlement  cannot  there- 
fore be  supported. 

Mr.  Cox,  for  another  brother  of  the  Plaintiff,  and 
Mr.  Gordon,  for  the  Plaintiff's  sisters,  and  their  family, 
took  no  part  in  the  argument. 

Mr.  jRoupeU,  Mr.  Bolt,  and  Mr.  Torriano,  for  Sir 
Henry  B.  Hoghton, 

This  is  an  ordinary  case  of  a  re-settlement  of  an  an- 
cestral estate,  so  as  to  continue  it  in  the  family,  and  go 
along  with  the  baronetcy.  The  Court  has  always 
thought  it  a  matter  of  national  policy  to  uphold  and 
encourage  such  transactions,  by  which  the  estate  of  a 

tenant 

(a)  14  Ves.  273.  (c)  3  Atk.  646. 

(6)  3  Mer,  210. 
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tenant  in  tail  is  cut  down  to  an  estate  for  life,  and  the 
property  secured  in  the  family  for  the  next  generation, 
and  for  such  a  purpose  it  will  order  trustees  to  preserve 
contingent  remainders  to  concur  in  the  re-settlement : 
Winnington  v.  Foley  (a).  The  power  of  the  tenant  for 
life  over  the  tenant  in  tail  furnishes  the  only  legitimate 
mode  of  preserving,  in  great  fEunilies,  their  estates;  and 
the  practice  is  to  re-settle  immediately  on  the  tenant  in 
tail  coming  of  age,  with  the  intention  of  preventing 
him  dealing  with  the  estate  and  falling  into  difficulties. 
In  such  a  matter  delay  would  be  dangerous.  The  Court 
will  not  interfere  in  these  transactions  unless  there 
has  been  some  gross  imposition :  Tendril  v.  Smith  (b). 
Lord  Hardtoicke,  in  Cory  v.  Cory  (c),  says :  ^^  K  a  son 
tenant  in  tail,  and  a  father  tenant  for  life,  agree  on 
something  for  the  benefit  of  the  younger  children,  and 
afterwards  the  son  complains  of  paternal  authority 
being  exerted,  though  there  might  be  something  of  that 
sort,  yet  if  the  agreement  be  reasonable,  the  Court  will 
not  set  it  aside."  The  Court  attends  to  slight  con- 
siderations where  the  ease  and  comfort  of  famiUes  are 
concerned :  Wycherley  v.  Wycherley  (d) ;  StapUton  v. 
Stapilton  (e) ;  StocJdey  v.  Stockley  (f).  It  also  leans 
in  support  of  family  arrangements,  and  will  reluc- 
tantly disturb  them:  Clifton  v.  Cockbum(g);  Broicn 
V.  Carter  {h).  Lord  Eldon,  in  TweddeUv,  TiDeddeU(i}, 
observes :  ^*  The  Court  will  not  view  transactions  between 
father  and  son  in  the  light  of  reversionary  bargains, 
but  will  regard  them,  as  family  arrangements,  with  a 
reasonable  degree  of  jealousy ;  and  will  not  look  into 
aU  the  motives  and  feelings  which  might  actuate  the 

parties 


(o)  1  P.  Williams,  635. 

(b)  2  Atk.  85. 

(c)  1  Ves.  Sen.  19. 
{d)  2  Eden,  175. 
{«?)  1  Atk.  2. 


if)  1  Ves.  ^  B.  30. 
{g)  3  Myl.  ^  K.  100. 
(A)  5  Ves.  862. 
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parties  in  entering  into  such  arrangements.  There 
may  be  considerations^  in  such  cases^  which  the  Court 
could  not  possibly  reach.  It  might  be  conducive,  for 
instance,  to  the  best  interests  of  the  parties,  that  the 
£Either  should  be  enabled  to  educate  all  his  children  in 
a  liberal  way ;  a  principle  on  which  the  Court  acts  in 
the  case  of  an  infant  eldest  son,  by  giving  for  his  main- 
tenance a  much  greater  sum  than  he  can  possibly  re- 
quire, in  order  that  his  brothers  and  sisters  may  be  so 
brought  up  and  educated,  and  placed  in  such  situations, 
as  to  do  him  credit  in  the  world." 

Lord  Cottenham  states,  in  Bellamy  v.  Sabine  (a),  that 
the  ordinary  rule  as  between  strangers  does  not  apply 
to  such  cases.  He  says,  ^'  It  has  often  been  decided 
that  in  such  transactions  between  a  father  and  son,  the 
ordinary  rules  which  are  applied  to  the  acts  of  strangers, 
are  not  to  regulate  the  judgment  of  this  Court.  In 
such  cases,  apparent  inadequacy  of  consideration,  and 
the  circumstance  that  the  property  is  reversionary, 
have  but  little  weight.  Fraud  will,  indeed,  vitiate 
these  as  well  as  all  other  transactions,  but  arrangements 
between  members  of  the  same  family  to  assist  their 
several  objects,  or  relieve  their  several  necessities,  are 
affected  by  so  many  peculiar  considerations,  and  are 
influenced  by  so  many  different  motives,  that  they  have 
been  wisely  withdrawn  from  the  influence  of  the  ordi- 
nary rules,  by  which  this  Court  is  guided  in  adjudi- 
cating between  other  parties." 

The  rule  in  cases  of  fiduciary  relations  as  between 
trustee  and  cestui  que  trusty  solicitor  and  client,  guardian 
and  ward,  priest  and  penitent,  physician  and  patient, 
which  throws  on  the  party  receiving  a  benefit  the  <mt4s 
of  proving  the  fairness  of  the  transaction,  has  no  appli^ 

cation 
(a)  2  PhiU.  439. 
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cation  to  the  present  case.  This  is  a  contract  between 
a  father,  the  tenant  for  life  and  protector  of  a  settlement, 
and  the  son,  the  tenant  in  tail,  for  re-settling  the  family 
estate,  and  for  varying  the  limitations,  for  the  benefit  of 
the  different  members  of  the  fiamily.  In  such  a  case 
fraud  is  not  to  be  inferred,  and  the  ontis  of  proof  is  the 
other  way. 

The  cases  of  fiduciary  relation  are  widely  different 
from  the  present.  The  different  fiduciary  relations 
alluded  to  are  voluntarily  accepted,  and  may  be  ter- 
minated at  pleasure;  but  as  between  parent  and 
child,  there  is  a  lasting,  natural,  and  moral  obligation 
on  the  part  of  the  parent  to  support  and  advance  his 
child,  and  a  co-relative  obligation  on  the  part  of  the 
child,  where  he  is  able,  to  advance  and  support  his 
parent.  Gifts,  therefore,  flowing  either  from  parental 
or  filial  affection,  are  not  to  be  watched  too  narrowly. 
The  Court  deals  differently  with  such  transactions,  and 
the  onus  of  proof  of  fraud  lies  on  him  alleging  it. 

Parties  to  such  arrangements  are  not  governed  by 
mere  sordid  motives  of  personal  interest,  but  are  actuated 
by  high  motives  and  honourable  principles  and  feelings ; 
their  common  object  being,  to  preserve  the  estate  in  the 
family,  and  assist  and  advance  the  various  members. 
Even  in  the  cases  of  voluntary  gifts  between  parent  and 
child  there  is  a  presumption  of  their  fairness.  Thus,  if  a 
father  buy  an  estate  in  the  name  of  his  son,  the  presump- 
tion is,  that  it  is  a  voluntary  gift,  and  not  a  trust ;  and 
on  the  other  hand,  when  a  father  is  unable  to  maintain 
his  family,  the  Court  makes  him  an  allowance  out  of  the 
fortune  of  his  infant  child,  hot  for  the  exclusive  support 
of  such  child,  but  for  the  benefit  of  the  parent,  and  to 
support  himself  and  maintain  and  educate  the  other  mem- 
bers of  his  family..  The  Court  does  no  more  than  it  as- 
sumes the  infant  himself  would  do,  if  he  had  the  capacity. 
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Archer  v.  Hudson  (a),  and  Cooke  v.  Lamotte  (5),  do 
not  apply ;  for  this  is  not  the  case  of  a  voluntary  gift, 
but  of  a  contract  for  valuable  consideration. 

There  is  nothing  unreasonable  in  the  structure  of  the 
deed,  nor  does  it,  on  the  face  of  it,  show  any  indication 
of  fraud  or  misrepresentation.  The  power  of  appoint- 
ment given  to  the  father  is  only  to  take  effect  on  the 
remote  contingency  of  his  surviving  his  son,  and  of  his 
son  having  no  issue  male ;  and  in  that  event,  it  was  but 
reasonable  to  give  to  the  father,  as  the  head  of  his 
house,  a  parental  control  over  the  other  branches  of  his 
family,  and  the  right  of  regulating  the  order  of  devolu- 
tion of  the  family  estate,  according  to  the  different 
exigencies  of  his  descendants. 

Here  there  was  no  precipitation  in  the  execution  of 
the  deed ;  it  took  place  eleven  months  after  the  Plaintiff 
attained  twenty-one,  after  long  deliberation  and  dis- 
cussion, and  the  Plaintiff  had  a  solicitor  of  his  own 
(Mr.  Rowson)  whom  he  had  already  employed  as  to 
the  mortgages  and  in  making  his  will ;  he  might  have 
employed  him  in  the  re-settlement,  but  it  appears,  that 
in  matters  relating  to  the  HoghUm  estate,  the  Plaintiff 
thought  fit  to  be  guided  by  the  advice  of  Mr.  Walker y 
the  Hoghton  family  solicitor,  who,  together  with  an 
eminent  conveyancer,  were  employed  by  both  parties. 

There  is  no  proof  of  fraud,  misrepresentation,  or 
abuse  of  confidence,  or  that  the  deed  was  not  properly 
explained  to  and  understood  by  the  Plaintiff;  and  the 
transaction  being  reasonable,  ought  not  now  to  be  set 
amde.  , 

Mr.  R.  Palmer  and  Mr.  (7.  Hall,  for  the  infant  tenant 

in  tail,  under  the  impeached  settlement. — ^It  is  one  of 

the 
(a)  7  Beat,  561.  (6)  Antey  p.  234. 
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the  most  ordinary  transactions  of  life  to  re-settle  family 
estates  immediately  on  the  eldest  son  attaining  twenty- 
one,  for  the  purpose  of  providing  for  the  varioiis  members 
of  the  family,  according  to  their  various  exigencies,  and 
to  perpetuate  the  estate  in  the  family.  In  every  such 
case,  the  parental  power  and  authority  is,  to  some 
extent,  exerted;  and  the  law,  by  making  the  father,  who 
is  the  natural  protector  of  the  honour  and  interests  of 
the  family,  the  protector  of  the  estate,  purposely  arms 
him  with  an  authority  to  compel  and  regulate  the  re-set- 
tlement. Such  transactions  stand  on  a  peculiar  ground, 
and  are  regarded  by  the  Court  with  great  favour :  Tendril 
V.  Smith  (a).  They  proceed  upon  peculiar  motives  which 
cannot  be  easily  or  accurately  weighed,  and  form  an 
exception  to  the  ordinary  rules;  in  every  such  case, 
the  presumption  is  in  favour  of  the  deed,  and  the  onus 
of  proof  imposed  on  the  person  attacking  the  validity. 


As  to  family  arrangements,  the  Court  observed,  in 
JodreU  v.  Jodrell  (b) :  "  It  has  been  probably  for  these 
reasons,  that  Courts  of  equity  (for  the  doctrines  of 
which,  in  many  instances,  it  is  only  necessary  to  instance 
the  large  class  of  cases  depending  on  family  agreements) 
have  held,  that  in  cases  of  this  description,  the  ordinary 
rule  as  applied  to  strangers  or  to  persons  not  placed  in 
that  peculiar  relation,  does  not  apply ;  but  a  new  and  a 
distinct  set  of  principles  are  applicable  to  the  peculiar 
relation  which  subsists  between  them;  the  foundation  of 
which  principle  is,  a  due  regard  for  what,  in  the  most 
extended  view  of  the  matter,  has  been  found  to  be  most 
for  the  interests  of  families." 

In  many  similar  cases  the  father  has  been,  at  the  time 
of  the  re-settlement,  in  circumstances  of  pecuniary  em- 
barrassment, 
(a)  2  Atk.  85,  (6)  14  Beav.  412. 
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barrassment,  and  the  son  totally  unprovided  for  during 
the  life  of  hisfether,  and  wholly  dependent;  but  here,  the 
father,  was  perfectly  free  from  debts,  and  the  son  in  pos- 
session of  51,600/.  ready  money,  and  an  estate  of  13,000/. 
a-year ;  he  was  therefore  in  a  situation  of  unusual  inde- 
pendence. Here  the  transaction  was  deliberately  con- 
cluded, after  discussion,  and  on  competent  legal  advice. 
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The  limitations  of  the  settlement  were  reasonable, 
considering  the  situation  and  circumstances  of  the  Plain- 
tiff. He  had  a  large  siun  of  money  in  hand,  and  a  con- 
siderable real  estate  of  his  own :  it  was  not  necessary  to 
provide  for  his  daughters  out  of  the  Hoghton  estate. 
His  sisters  more  required  a  provision ;  besides  which, 
the  Plaintiff  would  himself  have  the  power  of  re-settling 
the  Hoghton  estate,  on  his  eldest  son  coming  of  age. 


The  evidence  on  behalf  of  the  infant,  which  is 
admissible  under  Sir  George  Turner* 8  Act,  shows,  that 
the  marriage  of  the  Plaintiff  took  effect  on  the  faith  of 
the  existing  settlement  of  the  Hoghton  estate,  which 
provided  for  the  eldest  son  of  the  marriage,  and  made  it 
unnecessary  to  make  any  provision  for  him.  The 
Plaintiff  cannot  be  now  allowed  to  defeat  the  settle- 
ment, to  the  prejudice  of  his  eldest  son,  who  is  a 
purchaser  for  valuable  consideration:  Brovm  v.  Car- 
ter (a) ;  Kirk  v.  Clark  (5) ;  The  East  India  Company  v. 
Clavel(c).  But  if  the  evidence  should  be  deemed 
inadmissible,  then  the  Court  will  not  allow  the  infant  to 
be  prejudiced.  It  has  been  held,  that  ^^  the  Court,  con- 
sidering infants  as  particularly  under  its  protection,  will 
not  permit  an  infant  Plaintiff  to  be  injured  by  the  manner 
in  which  the  bill  has  been  framed  "  (d) ;  it  will  allow  an 

infant 


(a)  5  Ves.  862. 

(6)  Prec,  in  Ch,  275. 


(c)  Prec.  in  Ch.  377. 

{d)  Jtedesdale  (4th  ed.),  327. 
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infant  Defendant  to  amend  his  answer.  Savage  v.  Car- 
roll  (a),  and  an  opportunity  will  be  given  by  the  Court 
to  enable  the  present  infant  to  supply  any  error  in  his 
pleadings,  or  an  inquiry  be  directed  :  Richmond  v. 
Jhylour  (b) ;  Phelps  v.  Prothero  (c). 


At  all  events,  a  conveyance  from  the  infant  is  necessary, 
and  this  cannot  be  directed  imtil  he  attains  twenty-one: 
Potoys  V.  Mansfield  {d)  I  Price  v.  Carver  {e);  Walsh 
V.  Trevannion  (f) ; — ^when  he  may  make  a  new  defence: 
Napier  v.  Lady  Effingham  {g) ;  Ben^iet  v.  Lee  (h) ; 
Kelsall  V.  KelsaU(i). 

Mr.  Bethelly  in  reply. 

The  Master  of  the  Rolls  postponed  giving  his 
judgment. 


April  16.  The  Master  of  the  Rolls. 

This  is  a  suit  instituted  by  a  son  against  his  father, 
to  obtain  a  declaration  from  the  Court,  that  a  deed 
executed  by  both,  re-settling  the  paternal  family  estates, 
is  void,  and  ought  to  be  set  aside. 


The  questions  raised  and  to  be  determined  in  it  are 
of  great  importance,  not  so  much  on  account  of  the  very 
large  amount  of  property  depending  on  them  as  on 
accoimt  of  the  principles  involved  in  them,  which  affect 
deeply  the  relations  between  parent  and  child,  and  go 

to 


(o)  \  B.^  B.  548. 
{h)  1  Dickens,  38. 

(c)  IBe  Gex^  S.  283. 

(d)  6  Sim.  637. 

(e)  3  MijL  4-  Or,  157. 


(/)  16  Sim.  180. 

(g)  2  P.  WiUiafns,  401. 

(A)  2  Atk.  487. 

(t)  2  3fy/.  ^  K.  409. 
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to    the  root   of    all   their   dealings   with   each  other, 
whether  they  relate  to  a  sale  from  one  to  the  other,  or     __ 

^  HOGHTON 

to  a  re-settlement,  or  any  other  arrangement  of  the  r. 

family  property.  Hoghton. 

Before  I  state  what  I  conceive  to  be  the  principles  of 
law  applicable  to  cases  of  this  description,  and  before  I 
state  the  effect  of  the  evidence  relating  to  the  transac- 
tions in  question, — a  minute  examination  of  which  is 
essential  for  the  purpose  of  arriving  at  a  safe  conclusion 
on  the  questions  at  issue, — ^it  wiU  be  necessary  to  state, 
shortly,  the  principal  facts  of  the  case. 

In  the  year  1820,  Sir  Henry  Bold  Hoghton^  the  De- 
fendant, and  the  father  of  the  Plaintiff,  married  Dorothea  \ 
Boldy  the  mother  of  the  Plaintiff.  At  the  time  of 
the  marriage,  the  Bold  estates,  by  a  will  which  took 
effect  several  years  before,  were,  in  the  event  of  the 
death  of  a  sister  of  Dorothea  without  issue,  and  which 
event  took  place,  limited  to  Dorothea  for  life,  with 
remainder  to  her  first  and  other  sons  in  tail  male,  with 
remainders  over. 

It  was  not  therefore  possible,  on  this  marriage,  to 
make  any  change  in  the  limitations  of  this  property,  or 
to  charge  it  in  any  manner  for  the  benefit  of  the  husband 
or  the  younger  children  of  the  marriage. 

The  Hoghton  estates,  on  the  other  hand,  were  settled 
on  the  marriage  in  the  following  manner,  viz. :  on  the 
death  of  Sir  Francis,  to  Sir  Henry  Bold  Hoghton  for 
life,  with  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail  male ;  and  the  settlement  contained  a 
power  to  Sir  Henry ,  to  grant  to  any  wife  he  might 
marry  a  rent-charge  of  2,000/.  per  annum,  out  of  the 
rents  of  the  estate,  and  also  to  charge  it  with  80,000/. 
in  favour  of  younger  children. 

The 
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The  Bold  estate  is  said  to  have  been  of  the  value  of 
18,000/.  per  annum,  and  the  Hoghton  estate  of  8,000/. 
per  annum,  or  thereabouts.  The  Bold  estate  was 
wholly  unencumbered ;  the  Hoghton  estate  was  subject 
to  mortgages  amoimting  to  81,400/.,  subject  to  which 
the  limitations  of  the  marriage  settlement  took  effect. 


There  were  five  children  of  the  marriage,  who  are  all 
parties  to  this  suit,  the  Plaintiff  being  the  eldest  son, 
and  born  on  the  2nd  of  August  1821. 

Lady  Hoghton^  the  Plaintiff's  mother,  died  on  the  7th 
of  December  1840,  and  thereupon  the  Plaintiff  became 
tenant  in  tail  in  possession  of  the  Bold  estate.  The 
change  produced  immediately  by  this  event  upon  the 
income  of  Sir  Henry  was  of  a  most  serious  character. 
For  many  years  prior  to  the  decease  of  Lady  Hoghton, 
he  had  been  in  the  receipt  of  a  clear  income  of  about 
18,000/.  per  annum ;  on  the  decease  of  Lady  Hoghton, 
that  income  was  reduced  to  6,000/.  per  annum. 

The  Plaintiff  seems  to  have  felt  with  pain  the  change 
then  produced  in  his  father's  income,  and  to  have 
been  desirous  to  alleviate  the  consequences  of  it.  He 
appointed  his  father  his  guardian;  and,  as  &r  as  a 
person  imder  the  disability  of  infancy  could  sanction,  he 
appears  to  have  sanctioned  an  arrangement  by  which, 
as  soon  as  he  attained  twenty-one,  a  portion  of  the  Bold 
estate,  called  the  North  Meoh  estate,  was  to  be  sold  to 
a  gentleman  of  the  name  of  Scarisbricky  and  the  proceeds 
applied,  as  far  as  necessary,  in  the  discharge  of  the 
mortgages  which  affected  the  Hoghton  estate. 

On  the  2nd  of  August  1842,  the  son  attained  his  age 
of  twenty-one  years,  and  on  the  following  day  he 
executed  a  deed,  disentailing  the  Bold  estates,  and 
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vesting  them  in  himself  in  fee  simple.  On  the  same 
day  he  executed  a  bond  securing  to  his  father  an 
annual  sum  of  2,500/.  for  life,  with  a  proviso  that  this 
annuity  was  to  cease  as  soon  as  the  son  should  pay  off 
the  mortgages  which  then  affected  the  Hoghton  estate. 

On  the  6th  of  the  same  month  he  executed  a  will, 
giving  considerable  benefits  to,  his  father ;  and  in  the 
month  of  October  following,  he  ratified,  or  rather  entered 
into  the  contract  with  Mr.  Scarisbrick  for  the  sale  of 
the  North  MeoU  estate. 

In  all  this,  the  Plaintiff  acted  imder  the  advice  and 
with  the  assistance  of  Mr.  Rowson,  who  had  hitherto 
always  acted  as  the  solicitor  of  the  family  in  all  matters 
relative  to  the  Bold  estate ;  and  no  other  solicitor  was 
employed. 

•  In  February  1843,  the  contract  for  the  sale  of  the 
North  Meols  estate  was  completed.  The  purchase- 
money  consisted  of  133,000/. ;  81,400/.,  part  of  it,  was 
applied  in  the  payment  of  the  mortgages  affecting  the 
Hoghton  estate,  and  the  remainder  of  this  money  was 
paid  to  the  Plaintiff. 

Up  to  this  period,  subject  to  a  question  respecting  a 
sum  of  1,600/.,  part  of  the  81,400/.,  which  I  shall 
notice  hereafter,  no  part  of  the  transaction  which  oc- 
ciured  between  the  Plaintiff  and  his  father  is  complained 
of.  The  voluntary  engagements  which  the  son  entered 
into  he  considered  to  be  due  to  his  father's  altered 
condition.  He  understood  and  intended  to  do  all  that 
had  thereby  been  effected,  and,  except  as  explanatory 
of  what  subsequently  occurred,  and  for  the  purpose  of 
affording  assistance  in  the  due  appreciation  of  the  evi- 
dence, these  events  do  not  affect  the  decision  of  the 
questions  at  issue. 

The 


Hoghton 

r. 
Hoghton. 


Digiti 


zed  by  Google 


296 


1852. 


CASES  IN  CHANCERY. 

The  first  question  raised  is  this :  The  deeds  executed 
by  •  the  mortgagees  on  the  redemption  of  their  mort- 
gages on  the  2nd  of  February  1843,  were  so  drawn  as 
to  produce  a  merger  of  those  charges. 

This  is  complained  of  by  the  Plaintiff,  who  insists, 
that  according  to  the  terms  of  the  arrangement  he 
entered  into,  those  mortgages  ought  to  have  been 
assigned  in  such  a  manner  as  to  keep  them  up  as  valid 
and  subsisting  charges  against  the  inheritance  of  the 
HoghUm  estate,  although  coupled  with  a  proviso,  that 
during  the  life  of  Sir  Henrys  no  interest  should  be 
paid  or  should  accrue  due  in  respect  thereof. 

This,  however,  is  a  very  subordinate  question,  and 
but  slightly  connected  with  the  other  and  main  question 
in  this  cause,  which  is  this :  On  the  7th  of  July  1843, 
a  deed  of  re-settlement  of  the  Hoghton  estate  was  exq| 
cuted  by  the  Plaintiff  and  Sir  Henry.  The  Plaintiff 
contends  that  his  execution  of  that  deed  was  obtained 
by  misrepresentation,  that  he  was  in  ignorance  of 
the  material  provisions  contained  in  it,  and  that  he 
executed  it  upon  the  faith  and  in  the  belief,  that  it  was 
an  instrument  necessary  to  the  final  completion  of  the 
transaction,  relative  to  the  payment  off  of  the  mort- 
gages, and  that  it  did  not  alter  or  affect  his  interest  in 
the  Hoghton  estate. 

At  the  time  when  this  deed  was  executed,  the 
Plaintiff  was  tenant  in  tail  male  in  remainder  of  the 
Hoghton  estate,  subject  to  his  father's  life  interest 
therein. 

The  deed  is  to  this  effect :  It  contains,  in  the  first 
place,  a  joint  power  of  appointment  vested  in  Sir  Henry 
and  the  Plaintiff.  Subject  to  this,  the  estate  is  limited 
to  Sir  Henry  for  life,  then  to  the  Plaintiff  for  life,  then 

to 
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to  the  first  and  other  sons  of  the  Plaintiff  in  tail  male^ 
and  then  to  such  uses  as  the  father,  if  he  survived  the 
Plaintiff,  should  by  deed  or  will  appoint ;  after  which, 
the  estate  is  limited  to  the  second  and  third  sons  of  Sir 
Henry  for  life,  with  remainder  to  their  first  and  other 
sons  in  tail  male ;  after  which,  the  estate  is  limited  to 
any  other  son  which  Sir  Henry  might  have  in  tail  male: 
and  subject  to  these  limitations,  the  estates  are  limited 
to  the  Defendant,  Mrs.  Blackburn,  the  eldfest  daughter 
of  Sir  Henry  for  life,  with  remainder  to  her  first  and 
other  sons  in  tail  male;  after  which,  the  estate  is 
limited  to  the  Defendant,  Miss  Dora  Hoghton  for  her 
Hfe,  with  remainder  to  her  first  and  other  sons  in  tail, 
with  remainder  to  all  other  the  daughters  of  Sir  Henry 
in  succession  in  tail  male,  with  an  ultimate  remainder 
to  Sir  Henry  in  fee  simple. 


1852. 


The  deed  also  contains  a  power  to  Sir  Henry  to 
appoint,  by  deed  or  will,,  a  rent-charge,  by  way  of 
jointure  for  any  future  wife  he  might  marry,  to  the 
extent  of  2,000/.  per  annum,  with  a  power  to  appoint 
500/.  per  annum  in  favour  of  any  stranger,  in  which 
case  the  jointuring  simi  was  to  be  reduced  to  1,500/. 
per  annimi. 

This  is  the  instrument  of  which  the  Plaintiff  com- 
plains. He  contends  that,  inasmuch  as  it  is  a  voluntary 
instrument  not  executed  for  a  valuable  consideration, 
it  can  be  supported,  if  at  aU,  only  on  the  groimd  of  its 
being  a  proper  and  reasonable  re-settlement  of  family 
estates,  knowingly  and  willingly  entered  into  by  him ; 
and  he  submits,  that  in  this  view  it  cannot  be  sup- 
ported, both  because  the  instnunent  itself  is  of  an 
unreasonable  character,  and  because  he  executed  it 
without  professional  assistance  or  advice,  and  without 
receiving  proper  explanation  of  its  nature  and  con- 
tents, 
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tents,  of  which  he  asserts  he  was  wholly  ignorant ;  and 
he  further  asserts,  that  he  did  so  execute  it  under  the 
influence  and  in  obedience  to  the  wishes  of  his  father. 

The  Defendant,  Sir  Henrys  on  the  other  hand,  contests 
all  these  positions.  He  submits  that  the  instrument  is 
not  an  improper  and  unreasonable  re -settlement  of  the 
family  property ;  he  insists,  that  the  Plaintiff  was  well 
aware  of  the  cojitents  of  the  deed : — that  it  was  fully 
and  properly  explained  to  him,  and  that  no  influence 
or  control  was  exerted  to  procure  his  execution;  and 
the  Defendant  further  insists,  that  according  to  the 
principles  on  which  Courts  of  equity  act,  in  the  cases 
of  re-settlements  of  family  property  and  of  family 
arrangements  generally,  this  deed  must  be  supported ; 
and  that  if  it  be  not,  transactions  in  families  of  daily 
occurrence  and  to  a  great  extent  wiU  be  disturbed,  the 
consequences  of  which  will  be  extensive  and  disastrous. 

Before  proceeding  further,  I  think  it  desirable  to 
state  what  I  apprehend  to  be  the  principles  which  affect 
transactions  of  this  nature,  entered  into  between  mem- 
bers of  the  same  family.  In  doing  so,  it  is  important, 
in  the  first  place,  to  point  out  the  distinction  between 
two  classes  of  cases  which  afford  contradictory  analogies, 
and  both  of  which  have  been  relied  upon  as  applicable 
to  the  questions  before  me. 

The  first  class  is,  that  where  one  person,  by  undue 
influence,  obtains  an'advantage  firom  another ;  the  other 
class  of  cases  is,  that  where  arrangements  are  entered 
into  for  the  peace  of  families  and  the  security  of  the 
family  property. 

I  am  of  opinion,  as  I  lately  held,  in  a  case  of  Cooke  v. 

Lamotte{a)y  that  wherever  one  person  obtains,  by  volun-^ 

tary 
{a)  Ante,  p.  234. 
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tary  donation,  a  large  pecuniary  benefit  from  another,  the 
burthen  of  proving  that  the  transaction  is  righteous,  to 
use  the  expression  of  Lord  Eldon,  in  CHhaon  v.  Jeyes  (a), 
fells  on  the  person  taking  the  benefit.  But  this  proof 
\&  given,  if  it  be  shown  that  the  donor  knew  and  under- 
stood what  it  was  that  he  was  doing.  If,  however, 
besides  the  obtaining  the  benefit  of  this  voluntary  gift 
from  the  donor,  the  donor  and  donee  were  so  situated 
towards  each  other,  that  undue  influence  might  have 
been  exercised  by  the  donee  over  the  donor,  then  a 
new  consideration  is  added,  and  the  question  is  not,  to 
use  the  words  of  Lord  Eldon,  in  Hugueninv,  Baseley(b), 
"whether  the  donor  knew  what  he  was  doing,  but  how 
the  intention  was  produced;"  and  though  the  donor  was 
well  aware  of  what  he  did,  yet  if  his  disposition  to  do 
it  was  produced  by  undue  influence,  the  transaction 
would  be  set  aside. 


1852. 


In  many  cases,  the  Court,  from  the  relations  existing 
between  the  parties  to  the  transaction,  infers  the  proba- 
bility of  such  undue  influence  having  been  exerted. 
These  are  the  cases  of  guardian  and  ward,  of  solicitor 
and  client,  spiritual  instructor  and  pupil,  medical 
adviser  and  patient,  and  the  like ;  and,  in  such  cases, 
the  Court  watches  the  whole  transaction  with  great 
jealousy,  not  merely  for  the  purpose  of  ascertaining 
that  the  person  likely  to  be  so  influenced  fully  imder- 
stood  the  act  he  was  performing,  but  also  for  the  pur- 
pose of  ascertaining,  that  his  consent  to  perform  that 
act  was  not  obtained  by  reason  of  the  influence  pos- 
sessed by  the  person  receiving  the  benefit;  not  that  the 
influence  itself,  flowing  from  such  relations,  is  either 
blamed  or  discountenanced  by  the  Court ;  on  the  con- 
trary, the  due  exercise  of  it  is  considered  useful  and 

advantageous 
(a)  6  Ves.  266.  (b)  14  Ves,  300. 
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advantageous  to  society ;  but  this  Court  holds^  as 
an  inseparable  condition,  that  this  influence  should  be 
exerted  for  the  benefit  of  the  person  subject  to  it,  and 
not  for  the  advantage  of  the  person  possessing  it. 


The  case  of  parent  and  child  is  undoubtedly  one  of 
this  class  of  cases,  and  it  is  prominently  put  forward  as 
such  in  all  cases  illustrating  this  principle.  "  Every- 
body," says  Lord  Langdale,  in  Archer  v.  Htidson^a), 
"  will  affirm  in  this  Court,  that  if  there  be  a  pecuniary 
transaction  between  parent  and  child,  just  after  the  child 
attains  the  age  of  twenty-one  years,  and  prior  to  what 
may  be  called  a  complete  *  emancipation,'  without  any 
benefit  moving  to  the  child,  the  presumption  is,  that  an 
undue  influence  has  been  exercised  to  procure  that 
liability  on  the  part  of  the  child,  and  that  it  is  the 
business  and  the  duty  of  the  party  who  endeavours  to 
maintain  such  a  transaction,  to  show  that  that  pre- 
sumption is  adequately  rebutted ; "  and  he  adds, "  that 
it  may  be  adequately  rebutted  is  perfectly  clear."  In 
Carpenter  v.  Hertot(b),  Lord  Northington  acted  on 
the  same  principle.  Young  v.  Peachy  (c).  Heron  v. 
IIeron(d)y  and  Hawes  v.  Wyatt{e),  are  other  instances. 


On  the  other  hand,  in  transactions  between  members 
of  the  same  family,  even  though  that  relation  subsists 
between  them,  firom  whence  the  Court  will  infer  the 
moral  certainty  of  the  existence  of  considerable  in- 
fluence and  the  probability  of  its  having  been  exercised, 
yet  if  the  transaction  be  one  which  tends  to  the  peace  or 
security  of  the  family,  to  the  avoiding  of  family  disputes 
and  litigation,  or  to  the  preservation  of  the  family 
property,   the   principles   by  which  such  transactions 

must 


(a)  7  Beav.  560. 
\h)  1  Eden,  338. 
Ic)  2  Atk.  254. 
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must  be  tried  are  not  those  applicable  to  dealings  be- 
tween strangers,  but  such  as,  upon  the  most  compre- 
hensive experience,  has  been  found  to  be  most  for  the 
interest  of  £unilies. 


HOGHTON 

t?. 

HOGHTON. 


In  Frank  v.  Frank{a)^  a  man  seised  in  tail  of  free- 
hold lands,  with  remainder  to  his  elder  brother,  and  of 
copyhold  lands  in  fee,  devised  the  freeholds  to  a  younger 
brother  and  the  copyholds  to  the  elder  brother.  The 
brothers  agreed,  in  writing,  that  the  land  should  be 
enjoyed  according  to  the  will,  on  the  supposition  that 
the  testator  had  suffered  a  recovery,  which  was  not  the 
case,  nor  was  there  any  surrender  of  the  copyhold  to 
the  use  of  the  will.  The  Court  enforced  the  specific 
performance  of  this  agreement,  and  restrained  the  elder 
brother  from  bringing  ejectment  against  the  younger. 

In  BecJdey  v.  Newland  (i),  two  persons  married 
sisters  and  presumptive  co-heiresses  of  a  testator,  and 
agreed  to  divide  whatever  should  be  given  to  either  of 
them.  The  testator  died,  leaving  nearly  the  whole  of 
his  property  to  one  of  them,  and  a  decree  was  made  for 
the  performance  of  the  articles  of  agreement. 


In  StapUton  v.  Stapilton(c),  the  father  was  tenant  of 
lands  for  ninety-nine  years,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  remainder  to  himself  in  fee. 
He  had  two  sons,  Henry  and  Philip,  The  father  and 
his  two  sons  agreed  by  deed  to  suffer  a  recovery  of  lands 
to  enure  to  such  uses,  as  that  the  estate,  subject  to  the 
father's  life,  would  be  divided  between  Henry  and 
Philip.  Henry,  the  elder  son,  was  illegitimate,  so 
that  the  second  son  received  no  consideration  for  the 

destruction 


(fl)  1  Ch.  Ca.  84. 
(b)  2  P.  JF.  182. 
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destruction  of  the  estate  tail,  nevertheless  the  Court 
decreed  a  specific  performance  of  the  covenants  in  the 
deed  of  settlement ;  and  Lord  Hardwicke  said,  that  "  it 
was  to  save  the  honour  of  the  father  and  his  £unily, 
and  was  a  reasonable  agreement,  and  therefore,  if  it 
is  possible  for  a  Court  of  equity  to  decree  a  per- 
formance of  it,  it  ought  to  be  done." 


In  Pullen  v.  Heady  (a) y  a  question  arose  whether  a 
forfeiture  of  a  devise  had  not  occurred  in  consequence 
of  the  marriage  of  one  of  three  daughters  of  the  devisee 
for  life  without  the  consent  required  by  the  will  of  the 
testator.  Subsequently,  an  agreement  was  entered 
into  by  the  three  daughters  and  their  husbands,  where- 
by it  was  agreed  that,  on  the  death  of  th6  devisee  for 
life,  the  property  of  the  testator  should  be  equally 
divided  between  them.  The  Court  held,  that  'the 
articles  ought  to  be  specifically  performed ;  and  Lord 
Hardwicke  said,  "  There  is  nothing  more  mischievous 
than  for  this  Court  to  decree  a  forfeiture  after  an  agree- 
ment, in  which,  if  there  is  any  mistake,  it  was  the 
mistake  of  all  the  parties  to  the  articles,  and  no  one  of 
them  is  more  under  an  imposition  than  the  other." 

The  cases  are,  if  possible,  still  stronger  when  they 
relate  to  a  re-settlement  of  the  family  property.  Cory  v. 
Cory(b)  was  unusually  so.  The  question  there  was, 
whether  an  agreement  should  be  set  aside,  one  of  the 
parties  being  drunk  at  the  time  it  was  entered  into. 
But  the  Lord  Chancellor  reftised  to  do  so;  and  he  prin- 
cipally laid  weight  on  the  circumstance,  "  that  this  was 
an  agreement  to  settle  disputes  in  a  family,  and  a 
reasonable  agreement"  So,  he  said,  "  if  a  son  tenant 
in  tail,  and  a  father  tenant  for  life,  agree  on  something 

for 
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for  the  benefit  of  the  younger  children,  and  afterwards 
the  son  complains  of  paternal  authority  being  exerted, 
though  there  might  be  something  of  that  sort,  yet,  if 
the  agreement  be  reasonable,  the  Court  will  not  set  it 
aside."  This  case  is  cited  by  Lord  Eldon  with  appro- 
bation, for  the  general  principle  contained  in  it,  which 
I  have  stated. 


SOS 
1852. 
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Kinchant  v.  Kinchant(a)  resembles  the  case  before 
me  in  many  of  its  circimistances.  There  the  mother, 
tenant  for  life,  with  remainder  to  her  eldest  son  in  tail 
male,  died,  and  the  son,  at  the  instance  of  the  father, 
re-settled  the  estate  on  himself  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male ;  and  in  default 
of  such  issue,  to  his  father  for  life,  with  remainder  to 
his  brothers  and  sisters  in  succession  for  life,  with  suc- 
cessive remainders  to  their  first  and  other  sons  in  tail 
male.  Mr.  Justice  Gould  supported  the  transaction, 
notwithstanding  the  benefits  which  the  father  derived 
from  the  new  deed.  The  Defendant  gave  evidence  to 
show  that  the  Plaintiff  fiilly  imderstood  the  transaction. 
The  Plaintiff  went  into  no  evidence,  but  rested  his  case 
on  the  presumption  of  undue  influence  and  the  contents 
of  the  deed,  which  gave  a  life  interest  to  the  father ; 
notwithstanding  which,  Mr.  Justice  Gould  supported 
the  transaction,  and  in  the  course  of  his  judgment 
stated  his  opinion,  that  if  "  the  father  had  exercised 
some  paternal  authority,  it  would  not  have  been  suf- 
ficient to  set  aside  the  transaction."  Notwithstanding 
this,  Mr.  Justice  Gould  recommended  a  compromise, 
by  payment  of  200/.  to  the  son,  which  being  rejected 
by  him,  the  bill  was  dismissed ;  but  the  suit  was 
finally  compromised  to  avoid  an  appeal.  This  case  has 
not,  however,  met  with  complete   approbation.     Mr. 

Richards, 
(a)  1  Bro,  a  a  369. 
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Richards,  afterwards  Chief  Baron,  in  arguing  the  case  ' 
of  Brown  v.  Carter  (a),  stated,  that  Lord  Kenyon,  then 
at  the  bar,  was  very  much  dissatisfied  with  Mr.  Justice 
Ooul<r8  decision ;  and  Lord  Alvanley,  in  giving  judg- 
ment in  that  case,  observes,  "  It  is  said,  the  decision 
in  Kinchant  v.  Kinchant  did  not  meet  the  approbation 
of  a  noble  lord;  and  I  confess  I  think  with  some 
reason." 

The  facts  of  the  case  of  Tendril  v.  Smith  (b)  are  not 
contained  in  the  report ;  but  Lord  Hardwicke  states  this 
proposition  broadly,  "where  a  father  and  a  child  of 
full  age  come  to  an  agreement  to  alter  the  limitations 
under  a  settlement,  there  is  no  ground  of  equity  for  a 
child  to  set  aside  such  agreement  under  pretence  of 
being  drawn  into  it  by  the  power  and  authority  of  a 
father,  and  to  restore  the  ancient  limitations  again.  In 
a  case  in  Lord  Cowper^s  time,  where  a  father  prevailed 
upon  a  son,  who  was  tenant  in  tail  under  a  settlement, 
to  take  an  estate  for  life  only,  with  remainder  to  his  first 
and  every  other  son,  his  lordship  would  not  set  it  aside 
upon  the  suggestion  of  the  fether's  having  an  undue  in- 
fluence over  him.'*  It  does  not  appear,  however,  in  this 
case,  that,  under  the  settlement  thus  made  at  the  sug- 
gestion and  under  the  influence  of  the  father,  the 
father  acquired  any  advantages.  In  the  later  editions 
of  AtkynSy  the  entry  in  the  Registrar's  book  is  set  forth, 
but  it  does  not  appear  from  thence  whether  the  father 
derived  any  advantage  from  the  limitations  of  the 
estates  as  re-settled. 

The  case  of  Wycherley  v.    Wycherley  (c)  is  one  of 

great  importance,  as  it  draws  very  clearly  a  distinction, 

which   I   think  renders    aU  the   cases    reconcileable, 

except 

(fl)  5  Ves,  862.  {c)  2  Eden,  175,  180. 

{b)  2  Atk.  85. 
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except  perhaps  that  of  Kinchant  v.  Kinchant  The 
fiither  was  tenant  for  life^  with  remainder  to  the  son  in 
tail  male.  The  father  and  son  suffered  a  recovery,  by 
which  the  property  was  re-settled  to  the  father  for  life, 
remainder  to  the  son  in  fee,  who  executed  a  memoran- 
dum of  agreement  to  secure  500/.  to  each  of  his  sisters 
within  six  months  after  the  death  of  his  father.  Lord 
NorthingUm  enforced  the  specific  performance  of  that 
contract,  although  there  was  evidence  that  the  fiither 
had  exerted  influence  to  compel  the  son  to  enter  into 
it;  but  in  doing  so.  Lord  Northington  expressly  states, 
that  if  the  father  had  gained  any  advantage  by  the 
limitations,  he  would  not  have  allowed  the  transaction 
to  stand.  *^  Li  cases,"  says  Lord  Northingtoriy  ^^  where 
a  &ther  unduly  compels  a  child  by  paternal  influence, 
the  Court  ought  to  be  strictly  rigid  in  guarding  against 
it.  But  here  I  see  nothing  which  the  father  might  not 
properly  do  (though  more  properly,  to  be  sure,  if  he 
had  done  it  with  less  warmth  of  temper),  for  what 
reason  could  there  be  for  the  father  to  come  in  and 
give  the  son  a  marketable  interest,  and  the  son  do 
nothing  for  himself  or  the  family  ?  It  was  said,  no- 
thing was  intended  but  to  vest  the  remainder  in  fee  in 
this  family.  I  thought  id  the  opening,  that  such  had 
been  the  case ;  if  so,  and  the  remainder  in  fee  had  been 
limited  to  the  father,  I  should  have  thought  it  a  case  of 
parental  influence.  But  here  the  father  has  only  an 
estate  for  life,  with  a  remainder  in  fee  to  the  son." 


1852. 


HOGHTON 
HOGHTON. 


The  rule  to  be  drawn  from  these  cases,  which  is  per- 
fectly consistent  with  the  rule  which  prevails  in  the 
first  class  of  cases  to  which  I  referred,  may,  I  think,  be 
thus  stated :  that  if  the  settlement  of  the  property  be 
one  in  which  the  father  acquires  no  benefit  not  already 
possessed  by  him,  and  if  the  settlement  be  a  reasonable 
and  proper  one,  the  Court  will  support  it,  even  though 
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it  may  appear  that  some  influence  was  exerted  by  him 
to  induce  the  son  to  execute  it;  and  provided  also, 
that  there  was  no  suppression  of  what  is  true^  or  sug- 
gestion of  what  is  false.  This  is  distinctly  stated  by 
Lord  EldoUy  in  Gordon  v.  Gordon  (a),  as  applied  to 
family  agreements,  and  will  also  apply  to  these  cases  of 
re-settlement.  "Although,"  says  he,  "  the  parties  may 
have  greatly  misunderstood  their  situation  and  mis- 
taken their  rights,  a  Court  of  equity  will  not  disturb 
the  quiet  which  is  the  consequence  of  that  agreement ;" 
but  where  there  is  a  mistake,  though  innocent,  and  the 
other  party  is  accessory  to  it,  this  Court  will  interfere. 
The  point  of  this  observation  is,  that  the  one  is  acces- 
sory to  the  mistake  of  the  other. 

Where,  however,  the  son  confers  on  the  parent  by 
the  transaction  some  advantages  which  he  did  not  pre- 
viously possess,  then  the  principle  which  prevails  in 
the  first  class  of  cases  interposes,  and  then  this  Court, 
to  use  the  words  of  Lord  Lang  dale  y  in  Archer  v. 
Hudson  (5),  "  does  not  interfere  to  prevent  an  act  even 
of  bounty  between  parent  and  child,  but  it  will  take 
care  that  such  child  is  placed  in  such  a  position  as 
will  enable  him  to  form  an  entirely  free  and  un- 
fettered judgment,  independent  altogether  of  any  sort 
of  control." 

In  order  to  apply  these  principles  to  the  fects  of  the 
present  case,  it  is  necessary,  first,  to  consider  the  nature 
of  the  settlement  itself,  and  next,  the  circumstances 
attending  its  preparation  and  execution.  By  the  limi- 
tations of  the  settlement,  Sir  Henry  obtains  an  ad- 
vantage which  he  did  not  possess  before  its  execution. 
If  the  Plaintiff  should  die  vrithout  issue  male  in  the 
life  of  Sir  Henrys  a  general  power  of  appointment,  by 

deed 
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deed  or  will,  is  vested  in  Sir  Henry.  In  addition  to 
this,  he  acquires  an  absolute  power  of  appointing  500/. 
per  annum  out  of  the  rents  of  the  estates  in  favour  of 
any  stranger ;  and  the  ultimate  limitation  of  the  estates 
is  in  favour  of  Sir  Henry  in  fee,  to  the  exclusion  of  any 
female  heirs  of  the  Plaintiff.  All  these  are  direct  bene- 
fits to  the  father  proceeding  from  the  son,  and  which, 
consequently,  raised  that  presumption  of  undue  influ- 
ence spoken  of  by  Lord  Langdale,  in  Archer  v.  Hudson^ 
which  it  is  necessary  should  be  adequately  rebutted. 

In  all  cases  of  this  description,  the  reasonableness  of 
the  settlement  has  been  considered  by  various  Judges 
to  be  shown,  both  by  the  preservation  of  the  property 
in  the  £Eunily,  and  by  the  conferring  of  benefits  upon 
the  younger  children.  But  here,  if,  in  the  absence  of 
this  settlement,  the  Plaintiff  had  died  without  issue 
male  in  the  life  of  Sir  Henry,  the  estates  would  have 
gone  to  the  next  son  of  Sir  Henry  who  might  have 
survived  him  in  tail  male.  Under  this  settlement,  if 
the  Plaintiff  should  so  die.  Sir  Henry  might  sell  or 
devise  the  estate  to  a  stranger.  The  power  of  appoint- 
ment of  the  500/.  per  annum  in  favour  of  a  stranger  is 
a  power  to  take  so  much  out  of  the  estate  belonging  to 
the  fiEimily.  The  ultimate  limitation  of  the  fee  to  Sir 
Henry  would,  in  the  event  of  the  previous  estates  fail- 
ing, enable  him  to  dispose  of  the  estate  to  strangers, 
although  the  Plaintiff  might  have  left  a  family  of 
daughters  and  grandsons.  In  all  these  three  specified 
cases,  the  limitations  of  the  settlement  are  prejudicial 
to  the  preservation  of  the  estates  in  the  family,  and 
confer  no  benefits  on  the  younger  children.  These  de- 
fects in  the  settlement  are  not,  in  my  opinion,  counter- 
balanced by  the  circimistance,  that  the  estates  tail  in 
the  sons  of  Sir  Henry  are  cut  down  to  life  estates,  and 
that  they  are  consequently  thereby  prevented  from  dis- 
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posing  of  the  property  away  from  the  family,  as  they 
might  now  do,  if  the  property  should  vest  in  any  one 
of  them  as  tenant  in  tail  in  possession. 

I  am  of  opinion,  therefore,  that  this  deed  was  not  a 
reasonable  or  proper  mode  of  settling  the  property,  if 
the  interest  of  the  family  alone  is  to  be  regarded.  It  is 
not  such  a  settlement  as  this  Court  would  approve  of,  if 
an  estate  had  been  devised  to  trustees  in  trust,  to  be 
settled  in  such  a  manner  as  might  be  most  for  the 
benefit  of  the  Hoghton  family,  and  a  suit  had  been 
instituted  for  the  purpose  of  carrying  that  trust  into 
execution. 

I  now  proceed  to  examine  the  circumstanees  connected 
with  the  preparation  and  execution  of  this  deed.  In  the 
first  place,  the  evidence  establishes  conclusively,  that  so 
far  as  the  preparation  of  this  instrument  is  concerned, 
the  Plaintiff  had  no  professional  advice  or  assistance. 
Previously  to  the  Plaintiff  attaining  twenty-one,  Mr. 
Howson  had  been  employed  as  the  solicitor  of  the 
family  in  all  matters  relating  to  the  Bold  estates,  and 
Messrs.  PUkington  and  Walker  in  the  like  capacity  in 
all  matters  relating  to  the  Hoghton  estates.  Before  the 
Plaintiff  had  attained  twenty-one,  Mr.  PUkington  had 
retired ;  and  Mr.  Walker  alone  carried  on  business,  and 
was  employed  as  the  family  solicitor  in  all  matters 
relating  to  the  Hoghton  estates.  As  this  matter  related 
to  that  estate,  Mr.  Wdlker  was  employed  to  prepare  the 
settlement  in  question ;  but  no  other  solicitor  was  con- 
sulted or  saw. the  draft  of  the  deed  before  its  execution. 
The  instructions  for  its  preparation,  as  appears  from  the 
bill  of  costs  of  Mr.  Walker y  were  given  in  December  1842 
by  Sir  Henry ;  the  draft  was  settled  by  Mr.  Cotdaon  in 
February  1843.  It  is  true  that  Mr.  Walker y  in  his 
answer  to  the  eighth  interrogatory,  says,  that  he  con- 
sidered 
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sidered  that  he  laid  the  draft  before  Mr.  Couhan  on 
behalf  of  all  parties  to  the  indenture ;  but  Mr.  Walker 
had  not  seen  or  communicated  with  the  Plaintiff  on  the 
subject  of  it.  The  drafts  when  settled,  was  sent  to  Sir 
Henry:  the  correspondence  respecting  iti  and  the 
alterations  to  be  made  in  it,  are  suggested  by  Sir  tienry 
alone.  No  copy  was  sent  by  Mr.  Walker  to  the 
Plaintiff;  he  never  saw  the  Plaintiff  on  the  subject  of 
the  preparation  of  it ;  indeed,  he  had  seen  the  Plaintiff 
but  once  in  his  whole  life  before  the  deed  was  executed : 
he  never  made  any  other  communication  to  the  Plaintiff. 
He  says,  it  is  true,  that  he  considered  and  believed  that 
it  had  been  seen  by  the  Plaintiff;  but  "  I  cannot  say," 
he  continued,  "that  I  considered  that  it  had  been 
examined  and  approved  by  him,  as  that  circumstance 
did  not  occur  to  my  consideration."  It  is  alleged  by 
Sir  Henry y  in  his  answer,  that  the  draft  was  shown  to 
the  Plaintiff;  but  it  is  not  stated,  far  less  proved,  that 
it  was  submitted  to  him,  or  to  any  person  on  his  behalf, 
for  his  deliberate  examination  and  consideration.  It  is 
obvious,  on  the  whole  evidence,  that  the  first  time  the 
Plaintiff  ever  saw  anything  in  writing  relative  to  this 
re-settlement  of  the  HoghUm  estates  was  on  the  day  and 
at  the  time  of  the  execution  of  the  settlement  itself, 
that  is,  on  the  7th  oiJtdy  1843. 
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The  circimistances  relative  to  the  execution  of  the 
deed  are  these :  The  deed  was  executed  in  the  bed-room 
of  Sir  Henry y  who  had  had  an  alarming  attack  of  illness, 
and  was  still  suffering  from  the  consequence  of  it.  The 
persons  present  were  Sir  Henry y  who  was  then^in  bed, 
the  Plaintiff,  Mr.  Walker,  the  solicitor  who  prepared  it, 
and  Mr.  PUkingtany  the  former  partner  of  Mr.  Walker, 
which  last  two  gentlemen  were  the  attesting  witnesses. 
The  first  person  admitted  into  the  room  to  Sir  Henry 
was  Mr.  Walker ;  how  long  they  were  tc^ther  does 
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not  appear :  after  this,  the  Plaintiff  came  into  the  room 
to  them;  how  long  they  remained  together  does  not 
appear :  and,  finally,  Mr.  PUkington  was  admitted.  The 
evidence  relative  to  what  then  took  place  in  the  bed- 
room is  most  material.  The  only  evidence  on  this 
subject  is  that  of  Mr.  PUkington^  in  answer  to  the 
twelfth  interrogatory,  and  that  of  Mr.  Walker y  in  answer 
to  the  ninth,  tenth,  and  twelfth  interrogatories.  When 
Mr.  PUkington  was  introduced  into  the  room,  Sir  Henry y 
the  Plaintiff,  and  Mr.  Walker  were  there.  Whatever 
the  explanation  of  the  deed  was  which  was  given  to  the 
Plaintiff,  it  took  place  before  Mr.  PUkington  was  intro- 
duced. "It  was  not,"  he  says,  "read  over  to  the 
Plaintiff  in  my  presence."  That  is  the  effect  of  his 
deposition.  The  evidence  of  Mr.  Walker  is  to  this 
effect:  —  In  answer  to  the  ninth  interrogatory,  he 
says:  the  indentxire  of  the  7th  of  Jultfy  in  its  pre- 
sent form,  was,  as  he  considered  and  had  every 
reason  to  believe,  in  conformity  in  all  respects  with 
the  then  wishes  and  intentions  of  the  Plaintiff^  by 
reason  that  he  read  over  the  operative  parts  of  such 
deed  to  him  before  he  executed  it,  and  he  made  no 
sort  of  objection  to  the  said  deed.  The  Plaintiff,  he 
says,  had  then  attained  twenty-one  about  ten  or  eleven 
months. 


I  will  mention  his  ftirther  evidence  presently;  but 
the  most  attentive  consideration  which  I  have  been  able 
to  give  to  this  evidence  raises  grave  doubts  in  my  mind, 
whether  the  objectionable  points  of  the  settlement  in 
question  were  ever  brought  to  the  attention  of  the 
Plaintiff. 

The  part  of  the  deposition  I  have  read  states,  that  the 
operative  parts  were  read  over  to  the  Plaintiff.  K  this 
were  all  the  evidence,  it  would,  in  my. opinion,  be 
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insufficient  to  show  that  the  Plaintiff  understood  what 
he  was  doing.  In  the  first  place^  it  is  not  stated  what 
the  witness  considered  to  be  the  operative  parts  of  the 
deed,  and  whether  he  includes,  in  this  description,  the 
power  of  appointment  to  the  father.  From  his  answer 
to  the  twelfth  interrogatory,  it  would  appear,  that  he 
makes  a  distinction  between  the  operative  parts  of  the 
deed  and  the  powers  of  appointment  contained  in  it.  In 
the  next  place,  the  mere  reading  over  of  a  deed  would 
not  be  sufficient  to  satisfy  me  that  the  person  hearing 
it  read  imderstood  it.  To  an  unprofessional  person, 
however  intelligent,  and  exerting  the  closest  attention, 
the  long  and  involved  sentences  and  technical  language 
of  a  deed  render  it  frequently  imintelligible ;  and  even 
the  Court  not  unfrequently  misapprehends  the  limita- 
tions and  effect  of  the  provisions  of  a  deed  read  in 
apea  Court,  where  the  greatest  pains  are  exerted 
to  read  it  clearly  and  intelligibly.  In  my  opinion, 
unless  it  is  accompanied  with  an  explanation  of  the 
contents  of  a  deed,  the  reading  over  to  an  unpro- 
fessional person  is  more  likely  to  confuse  than  to 
enlighten  him. 
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In  his  answer  to  the  tenth  interrogatory,  Mr.  Walker 
states,  "  that  he  explained  to  the  Plaintiff,  shortly,  the 
joint  power  of  appointment  by  him  and  his  father  over 
the  estate,  and  that  in  default  of  such  joiat  appoint- 
ment, the  estate  was  held  by  his  fstther  for  life,  and  then 
to  him,  the  Plaintiff,  and  his  children."  This  general 
explanation  is  inaccurate :  the  limitations  after  his 
father's  life-estate  are  not  to  the  Plaintiff  and  his 
children,  but  to  the  Plaintiff  and  his  sons ;  and  the 
Plaintiff's  daughters  are  excluded.  K  this  be  a  correct 
statement  of  the  explanation  given,  it  was,  though  no 
doubt  unintentionally,  a  misrepresentation  of  the  effect 
of  the  deed,  in  a  material  point   affecting  both  the 
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interest    of   the    Plaintiff  and  that  of  the  Hoghtan 
&mily. 

The  answer  to  the  twelfth  interrogatory  is  that  where 
Mr.  Walker  goes  into  greater  detail  on  the  subject.  He 
specifies  the  parts  he  read  aloud.  These  were  "the  whole 
of  the  operative  parts^  the  power  to  jointure  and  power 
to  grant  annuities,"  given  to  Sir  Henry  and  to  the 
Plaintiff;  and  he  says,  *^  I  shortly  explained  the  effect 
of  the  various  other  clauses  as  they  occurred,  omitting 
the  recitals  and  the  schedules  altogether." 

It  is  to  be  observed,  that  although  Mr.  Walker 
specifies  the  power  of  appointment,  he  does  not  men- 
tion the  power  of  appointment  given  to  Sir  Henry y  if  he 
survived  the  decease  of  the  Plaintiff  without  issue  male. 
The  witness  further  states,  that"  he  "  shortly  explained 
the  effect  of  the  various  other  clauses  as  they  occurred;" 
and  he  says,  **  I  did  explain  to  the  Plaintiff,  as  befi)re 
stated,  the  said  indenture  and  the  general  purport  and 
effect  and  operation  thereof  before  he  executed  the 
same."  The  general  effect  explained,  as  stated  before 
in  the  depositions,  was  erroneous;  and  this  passage, 
where  he  states  that  he  "shortly  explained  the  effect  of 
the  various  other  clauses  as  they  occurred,"  is  the  only 
part  of  the  evidence  that  would  necessarily  include  the 
two  first  of  the  three  objectionable  provisions  contained 
in  the  deed  I  have  already  pointed  out,  and  which  pro- 
visions ought  to  have  been  carefully  and  accurately 
explained,  and  their  effect  stated  to  the  Plaintiff  before 
he  should  have  been  permitted  to  execute  the  deed.  K 
this  had  been  done,  I  cannot  doubt  that  Mr.  Walker 
Would  have  remembered  it,  and  would  have  stated  it 
in  his  evidence  and  in  his  deposition,  in  answer  to  an 
interrogatory,  very  carefully  and  properly  framed,  to 
extract   an   exact  statement  of  what  was   read   and 
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explained,  and  what  was  left  unread  and  unexplained 
of  the  provisions  of  the  deed. 

The  result  is,  that  this  cursory  and  general  explana- 
tion stated  in  this  evidence  is  all  that  is  done,  to  enable 
a  son  to  understand  the  full  contents  and  effect  of  a 
deed  he  had  never  seen  before ;  and  even  this  explana- 
tion, imperfect  as,  in  my  opinion,  it  would  be  if  given 
anywhere,  is  given  in  the  bed-room  of  a  sick  father, 
when  the  ordinary  affection  of  a  son  would  necessarily 
prompt  him  strongly  to  desire  that  the  business  should 
be  concluded  as  speedily  as  possible,  and  that  no  greater 
trouble  or  anxiety  should  be  given  than  was  absolutely 
necessary  to  a  person  so  closely  related  to  him.  Mr. 
Walker y  in  a  letter  dated  five  days  previously,  had 
expressed  his  hope,  that  Sir  Henry  would  be  so  far 
recovered  as  to  attend  to  the  settlement  of  the  business, 
which,  he  very  properly  and  considerately  adds,  "  must 
not  be  made  tiresoqie."  A  son,  much  more  than  a 
stranger,  would  fear,  that  his  father's  health  might  be 
impaired  by  the  &tigue  occasioned  by  any  considerable 
prolongation  of  such  a  business ;  and  still  more  would 
he  apprehend,  that  his  father's  health  might  be  seriously 
injured  by  the  effect  likely  to  be  produced  by  any  re- 
fusal on  the  part  of  his  son  to  execute  the  deed,  or  even 
by  the  expression  of  any  doubts  of  its  propriety. 

The  whole  of  Mr.  Walker^s  evidence  satisfies  me, 
that  he  treated  this  matter  as  if  he  considered  and 
believed  that  the  draft  of  the  deed,  and  all  its  provisions, 
had  been  the  subject  of  repeated  consultations  and 
discussion  between  Sir  Henry  and  the  Plaintiff;  and 
that,  in  fact,  the  reading  of  the  deed  itself  was,  as  he  says 
of  the  recitals  and  schedules,  mere  matter  of  form ;  in 
truth,  luiless  he  had  so  believed,  he  would  no  doubt 
have  thought  it  fit  not  to  have  allowed  the  Plaintiff 
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to  execute  the  deed  without  ascertaining  that  some 
professional  gentleman  had^  on  his  behalf^  maturely 
considered  the  various  provisions  of  the  deed,  and  ascer- 
tained that  the  Plaintiff  understood  and  wished  to  carry 
them  into  effect. 


The  rest  of  the  evidence  in  this  cause,  which  is  prin- 
cipally documentary,  does  not,  in  my  opinion,  alter  the 
view  I  have  taken  of  this  case.  There  is  evidence  to 
show  that  the  Plaintiff  told  Mr.  Rowson,  that  the 
Hoghton  estates  were  to  be  re-settled,  but  there  is  none 
to  show  that  the  Plaintiff  ever  contemplated  a  re-setde- 
ment  of  this  description.  It  is  true  that  no  complaint 
is  made  till  the  month  of  September  1844 ;  but  if  I  am 
right  in  the  view  I  have  taken  of  the  explanation  given 
at  the  time  of  the  execution  of  the  indenture,  it  was 
not  till  then  that  the  Plaintiff  knew  and  understood  the 
contents  of  the  deed  of  the  7th  of  Jidy  1843.  His  con- 
duct on  that  occasion  is  quite  consistent  with  his  case 
and  the  evidence  in  the  cause ;  and  in  July  1845,  his 
then  solicitor,  Mr.  Mowson,  expressly  states,  that  the 
Plaintiff  will  do  no  act  to  acknowledge  the  settlement. 

In  addition,  therefore,  to  this  being  the  case  of  a  re- 
settlement where  the  father  gains  material  advantage : — 
in  addition  also  to  its  being  a  case  of  a  re-settlement 
containing  some  material  provisions  which  are  of  an 
unreasonable  character,  it  is,  in  my  opinion,  proved, 
that  the  contents  of  it  were  not  properly  made  known 
to  the  son,  and  that  he  was  left  without  the  assistance 
and  information  which  are  indispensable  to  enable  this 
Court  to  sustain  such  a  transaction. 

The  subsequent  acts  of  the  parties  do  not,  in  my 
opinion,  vary  the  rights  of  the  parties.  The  delay  in 
filing  the  bill  is  explained  by  the  feet,  that  proposals  for 
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a  compromise  were  pending ;  and  if  the  correspondence 
contained,  which  in  my  opinion  it  does  not,  any  admis- 
sion affecting  the  Plaintiff's  rights,  I  should  disregard 
such  admissions  made  solely  with  a  view  to  compro- 
mise. I  regret  that  such  proposals  have  failed  of 
success,  and.  that  the  painful  duty  of  deciding  such  a 
case  as  the  present  should  have  been  cast  upon  me ;  but 
I  am,  in  obedience  to  that  duty,  compelled  to  decide 
that,  according  to  what  I  think  the  true  principles  of 
equity  applied  to  the  facts  in  evidence  before  me,  this 
f  deed  of  the  7th  of  Jtdy  1843,  as  between  the  Plaintiff 
and  Sir  Henry  Bold  Hoghton,  must  be  delivered  up  to 
be  cancelled. 
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The  next  question  which  arises  is  that  which  relates 
to  the  Defendant  Cecil  Hoghton,  the  offspring  of  the 
marriage  of  the  Plaintiff  with  his  late  wife.  Upon 
this  marriage,  a  settlement  was  made,  which  provided 
only  for  the  yoimger  children  of  the  marriage;  and  it  is 
contended  on  behalf  of  the  infant  Defendant,  that 
this  was  so  limited,  because  it  was  known  that  the 
settlement  of  the  7th  of  July  1843  provided  for  the 
eldest  son  of  the  marriage,  and  that,  inasmuch  as  the 
marriage  proceeded  on  the  faith  of  that  settlement  being 
valid,  it  cannot  now  be  impeached,  so  far  as  affects  the 
interest  taken  under  it  by  the  eldest  son  of  that  mar- 
riage. In  order  to  establish  this  fact,  certain  affidavits 
were  tendered  in  evidence  under  Sir  George  Tumer*8 
Act,  and  were  objected  to  by  the  Plaintiff,  on  the  ground 
that  they  are  produced  in  order  to  prove  a  matter  directly 
in  issue  between  the  Plaintiff  and  the  infuit  Defendant. 
They  were,  however,  read  de  bene  esse  subject  to  this 
objection.  I  am  of  opinion,  that  even  if  these  affidavits 
were  admissible,  they  do  not  show  that  the  marriage 
proceeded  on  the  faith  of  the  validity  of  the  settlement 
of  the  7th  of  Jtdy  1843.  The  written  instructions  for  the 
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settlement  are  silent  on  the  subject  of  any  such  settle- 
mentynor  is  any  reference  made  to  the  landed  property  of 
the  Plaintiff^  except  that  in  the  commencement  of  the 
instructions  it  is  stated^  that  it  is  his  desire  to  keep  his 
landed  estates  free  from  any  settlement  or  charge,  and 
in  the  margin  are  written  these  words : — ^^  N.  B.  The 
eldest  son  will  take  the  family  estates,"  which  may 
apply  as  much  to  the  Bold  estates  as  to  the  Hoghton 
estates.  The  case  of  Brovm  v.  Carter  (a)  is  cited  as 
an  authority  on  behalf  of  the  infant  Defendant,  and  for 
the  purpose  of  showing,  that  in  the  absence  of  evidence* 
to  the  contrary,  it  is  to  be  presumed,  that  a  person 
entering  into  the  marriage  contract  commiuiicates  the 
state  of  his  property  to  the  other  parties  to  the  contract. 
But,  in  my  opinion,  this  case  does  not  establish  this 
position ;  it  only  decides,  that  after  a  lapse  of  twenty 
years  and  loss  of  evidence,  everything  shall  be  pre- 
sumed against  the  person  who  has  delayed  to  bring  the 
question  before  the  Court  for  that  period  of  time.  In 
that  case,  the  settlement  complained  of  had  been  exe- 
cuted by  William  Gapper  in  1768  ;  the  limitations  of 
it  gave  interests  to  any  children  he  might  have,  with 
divers  remainders  over ;  and  in  1779  he  married.  In 
1799,  William  Oapper  conveyed  the  property  comprised 
in  the  settlement  in  trust  for  his  creditors,  who  then 
filed  a  bill  to  set  the  deed  of  1768  aside.  The  con- 
cluding words  of  the  judgment  are  conclusive  as  to 
this  point.  "  The  ground  I  go  upon,  without  entering 
into  the  question  how  far  relief  could  be  given  if  aU 
the  circimistances  were  brought  before  the  Court  re- 
cently and  during  the  father's  life,  is,  that  after  a 
marriage,  by  which  the  first  and  other  sons  were  en- 
titled to  legal  estates,  protected  by  trustees  to  preserve 
contingent  remainders,  I  cannot,  upon  this  bill,  in  the 
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absence  of  persons  who  may  claim,  indeed  before  their 
birth,  interfere  to  have  the  legal  estate  taken  out  of  them." 

This  is  a  principle  which  pervades  all  questions  of 
equity ;  not  merely  family  agreements  and  settlements, 
as  in  this  case  and  the  case  of  StocJdey  v.  StocJdey  (a); 
but  even  in  the  case  of  direct  and  positive  fraud,  long 
acquiescence  will  bar  the  right  to  relief.  If  I  were  com- 
pelled, in  this  case,  to  presume  that  the  Plaintiff  made 
a  statement  of  the  state  of  his  property,  I  must  presume 
that  he  made  a  true  and  not  a  false  or  fraudulent 
statement;  and  if  so,  he  ought  then  to  have  said,  and  if 
he  be  presumed  to  have  said  anything  in  the  absence  of 
direct  evidence,  he  must  be  presumed  to  have  said — 
"  There  is  a  settlement  of  the  Hoghton  estates,  of  the 
7th  of  July  1843,  imder  which  my  eldest  son  will  be 
tenant  in  tail;  but  it  is  a  deed  of  such  a  nature,  that  in 
February  last  I  stated  that  I  would  never  acknowledge 
it.  Proposals  for  a  compromise  are  now  pending  to 
alter  the  limitations  of  that  deed,  but  if  they  are  not 
brought  to  a  successfrd  termination,  it  is  my  intention 
to  seek  the  assistance  of  a  Court  of  equity  to  impeach 
the  validity  of  it."  If  this  were  the  statement  made 
or  the  statement  which  must  be  presumed  to  have  been 
made,  it  would  evidently  not  entitle  the  infant  Defen- 
dant to  any  declaration  or  decree  in  his  favour. 

I  am  of  opinion,  therefore,  that  I  cannot,  in  this  suit, 
make  any  decree,  or  direct  any  inquiry  with  the  view 
of  afterwards  making  a  decree,  which  would  afford  any 
relief  to  the  infant  Defendant  Cecil  Hoghton  ;  while  I  say 
this,  I  have  the  satisfiEu^tion  of  considering,  that  the  decree 
I  propose  to  make,  which  is  to  direct  this  deed  to  be  can- 
celled, will  not  in  the  slightest  degree  affect  the  right 
which  that  infant  Defendant,  or  any  person  on  his  behalf 

may 
(a)  1  Ve%.  ^  J?.  23. 


1852. 

Hoghton 

v. 
Hoghton. 


Digiti 


zed  by  Google 


HOOHTON 

V, 
HOGHTON, 


CASES  IN  CHANCERY. 


may  have,  of  filing  a  bill  in  this  Courts  to  compel  the 
Plaintiff  to  make  good  any  representations  made  by  him 
on  his  marriage,  in  favour  of  any  of  the  issue  of  that 
marriage,  on  the  faith  of  which  that  marriage  took  place. 


The  next  point  in  this  case  is  that  relating  to  the 
merger  of  the  mortgages  on  the  Hoghton  estate,  which 
I  have  already  mentioned ;  and  upon  this  point  I  have 
arrived  at  a  conclusion  unfavourable  to  the  Plaintiff. 
The  Plaintiff  contends,  that  these  mortgages  ought  to 
have  been  kept  on  foot  by  assignment  to  trustees  for  his 
benefit,  but  he  admits,  that  he  did  not  intend  that  any 
interest  should  be  charged  during  the  lifetime  of  Sir 
Henry.  In  this  question  Sir  Henry  has  no  immediate 
pecimiary  interest ;  that  is,  he  has  none  if  the  deed  of 
the  7th  of  July  184S  be  held  to  be  void.  His  only 
interest  is  that  which  he  must  feel  for  the  continuance 
and  prosperity  of  his  fiunily.  But,  treating  this  question 
as  one  between  the  Plaintiff  and  the  person  who  may 
succeed  him  in  the  Hoghton  estate,  if  he  should  die 
without  having  barred  the  entail,  I  must  look  simply  at 
what  the  arrangement  was  that  the  Plaintiff  made  on 
attaining  twenty-one,  with  respect  to  the  discharge  of 
the  incumbrances.  Whatever  that  was,  the  Plaintiff 
admits  that  he  was  bound  to  perform  it,  and  it  is 
contained  in  and  evidenced  by  the  deed  of  charge  of 
the  annuity  of  2,500/.  on  the  Bold  estate.  There  is 
nothing  to  be  found  in  this  deed  which  countenances 
the  idea  that  it  was  intended  to  keep  these  mortgages 
on  foot.  The  words  are — That  the  annuity  is  to  cease 
on  the  death  of  Sir  Henry ^  or  if  the  Plaintiff,  his 
heirs,  executors,  administrators,  or  assigns,  do  and  shall, 
at  any  time  during  the  life  of  Sir  Henry y  pay  off,  satisfy, 
and  discharge  the  several  mortgages.  The  Bold  estate 
is  afterwards  declared  to  remain  liable  to  pay  this 
annuity,  during  the  natural  life  of  Sir  Henry  or  until 
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the  discharge  of  the  several  incumbrances  thereinbefore 
mentioned.  These  passages  point  to  exoneration  of  the 
estates,  and  if  the  keeping  alive  of  the  incumbrances 
had  been  contemplated,  some  provision  would  have 
been  introduced  to  that  effect,  and  in  order  to  provide 
for  the  non-payment  of  the  interest  during  the  life  of 
Sir  Henry.  It  would  be  absurd  for  the  annuity  to  Sir 
Henry  to  cease  when  the  mortgages  were  paid  off,  if 
Sir  Henry  was  to  pay  the  interest  to  his  son  instead  of 
paying  it  to  the  original  mortgagees.  But  it  was  a 
reasonable  and  proper  provision,  and  for  the  benefit  of 
the  family  generally,  that  the  estate  itself  should  be 
exonerated  ])y  such  means ;  the  consequence  of  which 
would  be,  that  all  the  persons  who,  in  succession,  might 
take  the  family  estate,- would  take  it  unincumbered  and 
discharged  from  the  mortgages  which  then  fettered  it ; 
an  arrangement  such  as,  in  some  of  the  cases  I  have 
already  referred  to,  was  treated  as  a  reasonable  and 
proper  arrangement.  This  view  of  the  case  is  confirmed 
by  the  will  which  the  Plaintiff  executed  on  the  5th  of 
August  1842,  two  days  after  the  execution  of  the  deed 
granting  the  annuity.  This  distinctly  points  to  the 
exoneration  of  the  estate,  and  imder  this  will  it  would 
have  been  impossible  to  have  kept  the  charges  alive. 
This  also  appears  to  have  been  the  view  taken  of  the 
case  by  Mr.  Itowsan.  The  operative  part  of  one  of  the 
deeds  of  reconveyance  of  the  mortgage  estates  was,  he 
says,  hastily  perused  by  him  on  behalf  of  the  Plaintiff: 
however  hasty  that  perusal  might  have  been,  it  would 
have  shown  a  professional  gentleman  as  experienced  in 
these  matters  as  Mr.  Bowson,  that  the  charge  was  merged, 
and  not  kept  on  foot;  yet  he  made  no  complaint  or  repre- 
sentation to  the  Plaintiff  on  the  subject.  He  evidently, 
and  I  think  rightly,  considered,  that  this  mode  of  re-con- 
veyance only  carried  into  effect  the  arrangement  made 
in  the  month  of  August  preceding.  Neither  was  this  mat- 
ter 
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ter  complained  of  by  the  Plaintiff  when  he  first  discovered 
it:  the  real  and  substantial  ground  of  complaint  has 
been^  the  firame  of  the  deed  of  re-settlement  of  the  7th  of 
July  184S,  on  which  I  have  already  expressed  my  opinion. 


The  only  remaining  point  in  this  case  is  the  question 
relating  to  the  sum  of  1,600/.  This  sum  formed  a 
portion  of  the  64,000/.  advanced  by  the  Bank  of 
England.  It  was  secured  upon  an  estate  of  which  Sir 
Henry  was  seised  in  fee  simple,  and  consequently 
forming  no  part  of  the  Hoghton  settled  estate ;  and  it  is 
contended  that  this  1,600/.  ought  to  be  repaid,  and  that 
it  was  not  intended  that  this  should  be  paid  off.  The 
bill  makes  no  complaint  in  this  respect ;  and  the  fact 
appears  by  the  answer,  which  sets  out  the  particulars  of 
the  mortgages  discharged,  and  the  reconveyance  of  the 
estates  charged  therewith.  There  is  no  doubt  that  this 
1,600/.  is  part  of  the  81,400/.,  which  was  the  amount  of 
the  mortgage  money  to  be  paid  off;  and  although  the 
sums  axe  left  in  blank  in  the  draft  of  the  annuity  deed, 
the  original  having  been  destroyed,  yet  this  omission  is 
,  supplied  by  the  will  executed  almost  contemporaneously 
with  it,  and  leaves  no  doubt  on  this  subject,  that  the 
amount  of  the  mortgages  to  be  paid  off  was  81,400/.; 
and  that  if  there  were  any  mistake  on  the  subject,  in  not 
confining  it  to  that  amoimt  of  mortgages,  provided  the 
whole  was  charged  on  the  Hoghton  estate,  still  that  it 
was  a  common  mistake  on  both  sides,  and  that  there  was 
not  intentional  concealment  or  misrepresentation  on  the 
subject.  I  am  of  opinion,  therefore,  that  on  this  part  of 
the  case  the  evidence  before  me  is  not  sufficient  to  en- 
able me  to  say,  that  having  regard  to  the  arrangement 
entered  into  in  the  month  of  Attgust  1842,  which  is  not 
to  be  disturbed,  and  to  the  evidence  of  what  that 
arrangement  was,  the  Court  ought  to  decree  the  repay- 
ment of  that  sum  of  1,600/. 

The 
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The  result  of  the  conclusion  to  which  I  have  come  on 
the  parts  of  the  case  I  have  ahready  stated  is^  that  a 
decree  must  be  made  declaring  the  deed  of  the  7th  of 
July  1843  to  be  void,  and  ordering  it  to  be  delivered  up 
to  be  cancelled ;  and  that  the  bill  must  be  dismissed,  so 
far  as  it  seeks  a  declaration  that  the  mortgages  on  the 
Hoghton  estates  are  subsisting  mortgages,  and  asks 
that  directions  may  be  given  for  securing  them  for  the 
benefit  of  the  Plaintiff.  I  should  be  glad,  in  a  case  of 
this  description,  to  be  released  from  the  necessity  of 
giving  any  directions  respecting  costs. 


During  the  progress,  two  other  points  arose.  Certain 
letters  were  written,  after  the  dispute  had  arisen,  with 
a  view  to  a  compromise,  and  "  without  prejudice." 
Their  admission  in  evidence  was  objected  to ;  and  on 
the  other  side  it  was  said,  that  if  rejected,  the  Court 
would  only  have  before  it  a  part  of  the  correspondence. 

Hie  Master  of  the  Rolls  said  he  thought  they  were 
not  admissible.  That  he  had,  in  other  cases,  expressed 
his  opinion,  that  such  communications  made  with  a  view 
to  an  amicable  arrangement  ought  to  be  held  very 
sacred;  for  if  parties  were  to  be  afterwards  prejudiced 
by  their  efforts  to  compromise,  it  would  be  impossible 
to  attempt  an  amicable  arrangement  of  differences  (a). 


After  judgment  had  been  pronoimced,  a  discussion 
arose  whether  a  conveyance  was  necessary. 

Hie  Master  of  the  Bolls  said,  his  impression  was, 
that  the  deed,  being  by  a  competent  Court  declared 
void  and  cancelled,  could  not  be  afterwards  set  up  or 
used  in  a  Court  of  law,  and  that  a  re-conveyance  was 
unnecessary. 

(a)  See  4  Car.  ^  P.  462. 
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The  LANCASHIRE  and  YORKSHIRE  Railway 
Company  t?.  EVANS. 


In  1845,  a 
landowner 
received,  un- 
der an  arbi- 
tration, com- 
pensation for 
the  land,  and 
"  in  respect 
of  damages 
which  might 
be  sustained 


TN   July   1844,  an  Act  of   Parliament   passed  (a), 

■*■     authorising  the   making   The  Ashton  and  Staly 

Bridge  Railway  (since  incorporated  with  The  Lancashire 

and  Yorkshire  Railway),  and  to  take  the  necessary  lands 

for  that  purpose.     The  line  passed  through  Reservoir 

No.  157,  and  between  two  others,  and  also  over  lands 

used  as  bleaching  and  dyeing  works,  of  which  Mrs.  OrreU 

was  the  lessee.     The  Act  provided,  that  in  making  the 

by  reason  of  Railway  across  the  reservoir  No.  167,  the  same  should 
making  a  , 

Kailway."  ,  .         ,       ..  ^® 

Held,  that  he  (a)  7  &  8  Vtct  c.  Ixxxu. 

was  not  precluded  from  insisting  on  a  further  compensation  for  future  unfore- 
seen damages  subsequently  sustained. 

A  Kailway  Act  passed  in  1844,  under  which  certain  lands  were  taken.  After- 
wards, in  1845,  the  Lands  Clauses  Act  passed;  and  in  1847  a  second  Bailway 
Act  was  passed  extending  the  first :  Held,  that  the  Lands  Clauses  Act,  applied 
to  the  whole  undertaking,  became  consolidated  both  with  the  Act  of  1844  and 
1847,  and  that  the  owner  of  lands  taken  under  the  first  Act  of  1844  became 
entitled  to  the  benefit  of  its  provisions. 

There  is  no  equity  arising  from  the  provisions  of  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  to  restrain  a  party  alleging  himself  to  be 
"  injuriously  affected"  from  recovering  compensation  by  an  arbitration  or  a  jury, 
in  ^e  manner  thereby  prescribed,  and  the  balance  of  authority  is  against  the 
principle  of  the  decision  of  Lord  CoUenham  in  the  London  and  North  Western 
Railway  Company  v.  Smith, 

In  1848,  a  landowner  gave  a  Railway  Company  notice  for  a  jury  to  assess 
damages  which  he  alleged  he  had  suffered.  Li  1849,  he  made  a  claim  for  further 
subsequent  damages;  and  in  1850,  gave  notice  for  an  Arbitrator  to  assess  the 
whole  damages.  Held,  that  this  was  not  irregular,  and  that  the  first  notice  had 
not  exhausted  all  the  statutory  powers. 

Distinction  between  damages  done  by  a  railway  for  which  compensation  may 
be  obtcdned  under  the  statutory  powers,  and  those  for  which  a  common  action 
at  law  is  the  proper  remedy. 


DATES. 


1844.  First  Act. 

1845.  Arbitration. 
1845.  Lands  Clauses  Act. 

1845,  June,   Award. 

1846.  OrreU  assigns  to  Defendants. 


1847.  Second  Act. 

1848.  Notice  for  Jury. 

1849.  Further  CTaim. 

1860.  Second  Notice  for  Ai-bitration. 
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be  constructed  by  means  of  timber  gearing  (a).  The 
313th  section  provided^  that  the  Railway  Company 
should  not  take  any  part  of  either  of  the  other 
reservoirs  in  the  occupation  of  Mrs.  OrreU^  without 
enlarging  the  reservoir  on  the  opposite  side^  and  that 
the  Company  should  make  and  maintain  proper  drains^ 
and  when  they  removed  or  disturbed  any  water  drains, 
&C.,  should  substitute  others^  to  convey  the  water  from 
the  reservoirs  to  Mrs.  OrrdTs  bleach  and  dye  works. 

In  March  1845,  Mrs.  OrreU  agreed  with  the  Company 
that  an  Arbitrator  named  should  settle  the  amount  of 
compensation  for  the  purchase  of  the  land,  '^  and  in 
respect  of  the  damage  which  might  be  sustained  by 
reason  of  the  making  of  the  Railway."  The  Arbitrator, 
on  the  8th  of  June  1845,  awarded  Mrs.  OrreU  225/. 
The  Railway  was  opened  with  a  single  line  in  April 
1846,  and  soon  after,  in  October ^  Mrs.  OrreU  transferred 
her  interest  in  the  property  to  the  Defendants. 

The  Lands  Clauses  Consolidation  Act  (8  &  9  Vict, 
c.  18)  passed  in  1845. 

In  July  1847,  a  second  Act  of  Parliament  passed  (i), 
which  enabled  the  Railway  Company  to  make  certain 
branches,  extensions,  and  other  works,  and  to  alter  its 
name,  which  thereupon  became  Hie  Lancashire  and 
Yorkshire  Railway  Company.  The  4th  section  was  as 
follows : — 

'*  And  be  it  enacted,  that  *  The  Lands  Clauses  Con- 
solidation Act,  1845,'  and  *  The  Railways  Clauses  Con- 
solidation Act,  1845,'  shall  be  incorpcwrated  with  this  Act, 
save  as  to  such  parts  thereof  as  may  be  modified  by  or 
are  inconsistent  with  the  provisions  of  this  Act."  In  the 
same  year,  1847,  a  second  line  of  rails  was  laid  down,  and 

the 
(a)  Sec.  312.  (6)  10  &  11  Vict.  c.  cbriii. 
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the  road  between  the  reservoirs  was  widened;  part  of 
the  embankment  and  the  retaining  wall  having  given 
way,  the  Plaintiffs  let  off  the  water,  in  order  to  rebuild 
and  repair  the  wall,  and  the  puddling  fouled  the  water. 

In  January  1848,  the  Defendants  gave  tlie  Plaintiffs 
a  notice,  statiug  first,  that,  during  the  building  of  the 
wall,  lime,  &c.  had  been  allowed  to  fall  into  the  water, 
which  fouled  it,  and  injured  the  Defendants'  dyeing; 
secondly,  that  in  the  execution  of  their  works,  ia  1845, 
1846,  and  1847,  the  Plaintiffs  had  fouled  the  water  in  the 
reservoirs,  and  rendered  it  unfit  for  bleaching ;  thirdly, 
that  the  Plaintiff  had  cut  off  the  supply  of  pure  water  to 
the  Defendants'  works ;  fourthly,  that  they  had  fouled 
the  waters  for  several  months  by  the  upsetting  a  barrel  of 
tar  into  the  reservoir ;  fifthly,  that  the  Company  had  let 
off  the  water  out  of  the  reservoir ;  sixthly,  that  they  had 
encroached  upon  the  reservoir  near  the  Railway  without 
enlarging  it  on  the  opposite  side  :  by  these  means,  as 
they  alleged,  their  works  had  been  injuriously  affected, 
whereby  they  had  sustained  1,000/.  damage.  They 
claimed  this  sum,  and  required  the  amount  of  com- 
pensation to  be  determined  by  a  jury,  according  to  the 
provisions  of  the  statute  (a).  The  Plaintiffs  took  no 
notice  of  this  demand,  and,  in  July  1849,  the  Defendants 
by  letter  claimed  a  further  sum  of  2001.  for  subsequent 
damage.  They  afterwards  brought  an  action  at  law, 
which,  however,  they  discontinued. 

On  the  23rd  of  August  1850,  the  Defendants  served 
the  Plaintiffs  vnth  a  second  notice,  abandoning  the 
previous  notices,  claiming  3,000/.  for  the  above-men- 
tioned and  other  alleged  damages,  and  requiring  the 
Plaintiffs  to  appoint  an  Arbitrator.  The  other  damages 
consisted  of  the  fouling  of  the  water  by  the  mode  of 

construction 
{a)  8  &  9  VkU  c.  18,  s.  68. 
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construction  and  materials  of  the  timber  gearing  over 
the  reservoir,  and  by  the  dropping  from  the  bridge  of 
the  tar  with  which  it  was  painted. 

The  Plaintiffs,  alleging  that  these  claims  were 
groundless,  and  that  the  matter  ought  to  be  determined 
by  an  action  at  law  or  by  an  issue  directed  for  that 
purpose,  filed  the  present  bill,  on  the  4th  of  September 
1850,  praying  a  declaration  that  the  Defendants  were 
not  entitled  to  any  compensation,  or  that  an  action  or 
issue  might  be  directed,  and  for  an  injimction  to  restrain 
the  Defendants  taking  any  proceedings  by  arbitration 
under  the  notice. 

On  the  6th  of  September  1850,  Lord  Langdale  granted 
an  ex  parte  injimction,  which  the  Defendants,  having 
put  in  their  answer,  now  moved  to  dissolve  it. 

Mr.  FoUett  and  Mr.  Little^  for  the  Defendants. 

Mr.  Swanston,  Mr:  JB.  Palmer,  and  Mr.  Fleming, 
contrdy  for  the  Plaintiffs. 

The  London  and  North  Western  Railway  Company 
V.  Smith  (a);  The  London  and  North  Western  Railway 
Company  v.  Bradley  (b) ;  The  South  Staffordshire  Railway 
Company  v.  Halite) ;  Hunter  v.  Nockolds  (d) ;  Femihough 
V.  Leader  (e) ;  Barker  v.  The  North  Staffordshire  Rail- 
way Company  (f) ;  Ex  parte  Eton  College  ;  In  re  The 
London  and  North  Western  Railway  Company  (g). 

The  Master  of  the  Rolls,  without  hearing  a  reply. 

I  am  of  opinion  that  this  injunction  cannot  be  sus- 
tained. 

The 


(a)  1  H.^  Tw.  364,  and  1 
Mac.  Sf  Got.  216. 

(h)  3  Mac.  ^  Got.  336,  and 
6  Railway  Cases,  551. 

(c)  1  Sim.  {N.  S.)  373,  and 
6  Railtcay  Cases,  389. 


{d)  2  PhiUips,  545. 
{e)  4  Railway  Cases,  373. 
(/)  5  Railway  Cases,  401. 
(g)  Lords  j^ustices,  Nov.  4, 
1850. 
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The  first  notice  of  1848  does  appear  to  me  to  claim 
compensation  in  respect  of  damage  to  be  committed  after 
the  award  of  the  Arbitrator.  It  has  undoubtedly  been 
argued,  that  it  claims  compensation  in  respect  of  damage 
covered  by  the  award,  which,  it  is  said,  includes  damages 
committed,  not  only  prior,  but  subsequently  to  its  date. 
I  do  not,  however,  understand  that  this  notice  claims 
any  compensation  in  respect  of  damage  occasioned 
prior  to  the  time  when  the  title  of  the  Defendants  to 
this  property  first  accrued. 

The  second  notice  for  an  arbitration,  and  not  for  a 
jury,  was  given  in  1850;  and  this  appears  to  me  to 
include  all  the  matters  contained  in  the  first  notice, 
and  also  a  claim  for  the  damage  which  the  Defendants 
say  they  sustained  subsequently  to  that  period. 

The  first  question  I  have  to  consider,  and  which 
is  a  preliminary  point,  is,  whether  the  Lands 
Clauses  Consohdation  Act  applies  to  this  case.  It  is 
argued,  that  as  it  did  not  exist  when  the  first  Act  of 
Parliament  passed,  or  when  these  works  were  made, 
this  particular  land  was  taken  under  the  authority  of 
the  first  Act  only,  and  that  the  Lands  Clauses  Consoli- 
dation Act,  though  incorporated  with  the  former  Act  by 
a  subsequent  statute  passed  in  1847,  cannot  have  any 
retrospective  effect,  so  as  to  include  an  injury  subse- 
quently sustained,  in  respect  of  works  completed  pre- 
viously to  the  passing  of  the  Lands  Clauses  Consolida- 
tion Act. 

This  is  a  question  depending  solely  upon  the  con- 
struction of  the  Lands  Clauses  Consolidation  Act,  and 
the  clause  of  the  Act  of  1847,  which  incorporates  it  with 
the  new  Act.  Nothing  arises,  I  think,  on  the  incorpo- 
rating Act,  because  the  5th  section  of  the  Lands  Clauses 
Consolidation  Act  specifies,  that  if  only  certain  clauses 

are 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY. 


321 


are  to  be  incorporated  with  the  special  Act,  those 
clauses  are  to  be  distinctly  pointed  out,  and  I  think  it 
must  be  referred  to  the  first  clause  of  the  Lands  Clauses 
Consolidation  Act.  It  appears  to  me,  notwithstanding 
the  argument  I  have  had  addressed  to  me  upon  the 
point,  that  this  Act  is  distinct  on  the  subject.  The 
first  clause  of  the  Lands  Clauses  Consolidation  Act  is 
this :  "  That  this  Act  shall  apply  to  every  undertaking 
authorised  by  any  Act  which  shall  hereafter  be  passed, 
and  which  shall  authorise  the  purchase  or  taking  of 
lands  for  such  undertaking,  and  this  Act  shall  be  incor- 
porated with  such  Act." 

I  read  that  clause  as  meaning  this :  whenever  there  is 
an  *^  undertaking,"  for  which,  subsequently  to  the  pass- 
ing of  the  Lands  Clauses  Consolidation  Act,  another  Act 
passes,  which  authorises  the  taking  of  other  lands  for 
that  undertaking,  then  the  Lands  Clauses  Consolidation 
Act  applies  to  the  whole  undertaking,  as  if  it*  had  been 
always  applicable  to  it,  so  far  as  any  of  its  provisions 
remain  applicable,  or  there  is  anything  to  be  done 
under  it. 

I  see  nothing  in  the  subsequent  words  which  in  the 
slightest  degree  affect  that.  It  says,  ^'And  all  the 
clauses  and  provisions  of  this  Act,  save  so  far  as  they 
shall  be  expressly  varied  or  excepted  by  any  such  Act, 
shall  apply  to  the  undertaking  authorised  thereby,  so 
&r  as  the  same  shall  be  applicable  to  such  undertaking, 
and  shall,  as  well  as  the  clauses  and  provisions  of  every 
other  Act  which  shall  be  incorporated  with  such  Act, 
form  part  of  such  Act,  and  be  construed,  together 
therewith,  as  forming  one  Act."  I  am  imable  to 
distinguish  this  firom  the  JEton  College  case.  All  the 
observations  of  the  Court  in  that  case  appear  to  me  to 
apply  to  the  present.  The  distinction  attempted  to  be 
drawn  is  this :  that  in  the  Eton  College  case,  the  former 
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statutes  were  all  repealed,  and  there  were  no  provisions 
substituted  for  them.  But  that  does  not  appear  to  me 
to  have  any  weight.  Here  all  the  original  undertakings 
were  put  an  end  to,  and  a  new  imdertaking  is  substituted 
for  it.  The  Ashton  and  Slaly  Bridge  Railway  Company 
no  longer  exists ;  it  is  the  Lancashire  and  Yorkshire 
undertaking  only  which  is  sought  to  be  bound.  Inde- 
pendently of  that,  I  think  that  the  meaning  of  the 
legislature  was  this:  Whenever  a  Company  is  com- 
pelled to  come  for  a  fresh  Act  of  Parliament  to  vary  the 
provisions  of  an  old  Act,  we  impose  it  on  you  as  a 
condition,  that  you  shall  import  into  the  old  Act  the 
Lands  Clauses  Consolidation  Act,  and  all  its  provisions 
shall  apply  to  that  Act.  I  am  of  opinion,  therefore, 
that  the  68th  section  of  the  Lands  Clauses  Consolida- 
tion Act  does  apply  to  this  case. 

If  it  does  apply,  the  next  question  to  be  considered  is, 
does  this  fall  within  the  decisions  which  have  put  con- 
structions on  this  clause  of  the  statute?  Now  the  case 
of  The  London  and  North  Western  Railway  Company 
V.  Smith  (a)  would  undoubtedly,  in  my  opinion,  have 
governed  this  case ;  and,  if  I  did  not  find  its  authority 
shaken  by  subsequent  cases,  whatever  might  be  my 
opinion  of  the  reasoning  and  decision  in  Smithes  case, 
stiU,  being  a  decision  of  a  Court  of  higher  authority,  I 
should  be  bound  to  follow  it,  and  to  sustain  this  injunc- 
tion. But  it  is  not  too  much  to  say,  that  the  decision 
in  that  case  gave  great  surprise  to  the  profession,  and 
it  was  early  determined  that  the  attention  of  Lord 
Cottenham  should  be  expressly  called  to  the  effect  of  it. 
I  may  speak  from  my  own  personal  knowledge,  that 
Gattke^s  case  (5),  in  which  Vice-Chancellor  Wigram 
considered  himself  bound  by  the  decision  of  The  London 

and 

(a)  1  HaU  4-  Tw.  364,  and         {h)  3  Mac.  8^  Gor.  155. 
1  Mac.  4-  Gor,  216. 
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and  North  Western  Railway  Company  v.  Smithy  was 
appealed  solely  with  a  view  of  endeavouring  to  call 
Lord  Cottenham^s  attention  to  the  effect  and  consequence 
of  that  decision,  and  to  the  manner  in  which,  in  the 
opinion  of  several  persons,  it  seemed  to  be  in  fact 
repealing  an  Act  of  Parliament.  It  so  happened, 
that  in  consequence  of  his  ill  health,  the  case  did  not 
come  on  to  be  argued  before  Lord  Cottenham,  but  was 
heard  by  Lord  Truro,  who  reviewed  the  previous 
decisions ;  and  although  he  undoubtedly  says  he  does 
not  intend  to  reverse  it,  and  that  he  intends  to  do  no 
more  than  to  say,  that  he  would  not  go  beyond  it,  and 
that  it  might  be  an  authority  in  a  precisely  similar  case, 
still  I  think,  with  Lord  Orantoorth,  that  it  is  very  difficult 
to  reconcile  the  two  decisions.  Lord  Orantjoorth  very 
justly  says,  '^  I  go  along  with  Lord  Truro* a  reasoning 
throughout  that  case;  but  if  there  be  any  point  on 
which  I  am  not  satisfied  with  his  reasoning,  it  is,  where 
he  endeavours  to  draw  a  distinction  between  Gattke^s 
case  and  Smithes  case."  I  can  draw  some  distinction, 
though  it  is  a  very  refined  one,  between  Gattke^s  case 
and  Smithes  case,  on  the  groimd  of  one  being  a  public 
nuisance,  and  the  other  a  private  injury;  but  I  am 
totally  unable  to  draw  any  distinction  between  The 
SotUh  Staffordshire  Railway  Company  v.  HaUy  and 
Smithes  case,  because  that  was  the  case  of  shutting  up 
a  road. 
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I  should  consider  myself  bound  by  these  latter  decisions, 
even  if  I  did  not,  as  I  do,  fully  concur  in  the  reasoning 
and  observations  of  Lord  Truro  and  Lord  Cranworth. 
I  am  of  opinion,  therefore,  that  they  govern  this  case ; 
and  being  also  of  opinion  that  the  Lands  Clauses  Con- 
solidation Act  apphes,  I  think  the  Plaintiffs  are  not 
entitled  to  any  injunction,  imless  upon  some  other 
equitable  grounds. 
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I  liave  next  to  consider,  whether  there  are  any  equitable 
circumstances  which  make  it  unjust  for  the  Defendants 
to  pursue  their  legal  remedy  under  that  statute.  In  the 
first  place,  it  is  said,  there  was  a  contract  which  included 
not  only  compensation  for  the  purchase  of  the  land,  but 
for  all  the  damage  which  mtffht  be  sustained  by  reason 
of  the  making  of  the  Railway.  I  hold  that  this  does 
not  mean  all  the  damage  that  might,  at  any  time  after- 
wards,  by  possibility,  be  sustained  by  reason  of  the 
construction  and  the  working  of  the  Railway,  because, 
if  some  violent  storm  had  afterwards  destroyed  a  portion 
of  the  works,  or  if  there  had  been  a  fall  of  an  embank- 
ment, the  accident  and  its  reparation  might  very  seri- 
ously injure  the  property  of  another  person,  who  surely 
would  be  entitled  to  compensation  for  all  such  damages. 
It  is  quite  clear,  that  such  possible  contingencies  are 
not  meant  to  be  provided  for  by  this  contract ;  and  if, 
after  compensation  has  been  given  for  those  things 
which  might  reasonably  and  fairly  have  been  foreseen,' 
imforeseen  calamities  occur  and  produce  injuries  to 
the  neighbouring  landowner,  the  person  whose  pro- 
perty is  injured  is  not  precluded  from  recovering  com- 
pensation for  the  damage  so  done. 

I  am  of  opinion,  that  the  contract  means  nothing 
more  than  this :  We  can  now  ascertain  what  damage 
has  already  been  done,  and  what,  in  the  ordinary  working 
of  the  line,  will  be  the  sort  of  damage  which  will  pro- 
bably be  produced.  That  damage  is  meant  to  be  com- 
pensated by  this  contract ;  but  any  future  extraordinary 
damage  is  not  intended  to  be  included  in  it. 

It  is  then  said,  that  the  ^notice  of  1848  exhausted 
all   the  statutory  powers,  and  that  a  second  notice 
could  not  be  given ;  and  for  that  purpose  the  authority 
of  Barker  v.  The  North  Staffordshire  Railway  Com- 
pany 
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pany  (a)  was  cited,  where  it  is  expressly  decided,  and 
I  think  rightly,  that  where  a  Railway  Company  gives 
notice  to  the  owner  of  the  land  that  they  axe  going  to  take 
a  certain  quantity  of  it,  they  cannot  afterwards  abandon 
that  notice,  and  say  they  will  take  a  smaller  portion.  But 
that  is  a  perfectly  distinct  and  separate  matter  from  this, 
for  not  only  may  that  be  considered  in  the  light  of  an 
agreement  to  take  land  (about  which  I  say  nothing), 
but,  in  feet,  the  case  only  determines  this,  that  you 
cannot  send  a  second  notice  for  the  same  identical  pur- 
pose. But  if  I  am  right  in  the  view  I  take  of  this  case, 
the  second  notice  is  not  for  the  same  purpose,  but  it  is  for 
damage  which  occurred  after  the  first  notice  was  given. 

Then  it  is  said,  this  second  notice  includes  all  that  is 
sought  in  the  first ;  and  that  with  respect  to  the  first,  they 
had  elected  their  remedy  by  a  jury,  and  that  they  are 
bound  only  to  insist  on  the  second  notice  for  the  amount 
of  damage  not  indiuded  in  the  first.  That  may  be  so, 
and  I  am  not  about  to  express  my  opinion  on  that  sub- 
ject ;  but  if  so,  that  may  be  a  proper  matter  for  the 
Arbitrator  to  consider.  The  Arbitrator  will  consider 
whether  in  that  respect  it  is  open  to  him  to  go  into 
that  question,  or  whether  it  is  included  in  the  amount 
of  damage  claimed  at  the  earlier  period.  It  will  be 
necessary  for  him  to  consider  all  the  items  of  complaint 
on  which  the  Defendants  allege  they  have  sustained 
damage,  and  which  will  have  to  be  made  clear  before 
the  Arbitrator. 

Next  it  is  argued,  that  this  is  not  damage  of  a  nature 

which  fells  within  the  Lands  Clciises  Consolidation  Act; 

and  Mr.  R.  Palmer  put  the  case  of  a  spark  flying  from 

an  engine  and  setting  fire  to  a  rick,  which  clearly  would 

not  be  a  case  of  damage  falling  within  the  Lands 

Clauses 
(a)  5  Railway  Cases,  401. 
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Clauses  Consolidation  Act ;  and  accordingly  it  is  said, 
that  there  is  no  instance  of  any  proceeding  under  the 
statute  to  recover  damages  for  such  an  injury,  hut  that 
an  action  must  be  brought  for  that  purpose  in  the 
ordinary  way.  That,  no  doubt,  is  correct ;  and  that 
observation  may  probably  apply  to  the  case  of  the 
barrel  of  tar  which  fell  into  the  water,  which  may 
not  be  within  the  Lands  Clauses  Consolidation  Act. 
But  when  I  find  the  line  wants  repairing,  that  the 
shifting  of  the  line  has  occasioned  the  damage,  this 
appears  to  me  to  be  damage  strictly  arising  from 
carrying  on  of  the  works,  and  as  much  within  the 
Lands  Clauses  Consolidation  Act  as  if  it  had  occurred 
before  the  opening  of  the  Railway.  I  see  no  greater 
difference  between  a  slip  of  land  which  may  have  fallen 
from  an  embankment,  and  covered  valuable  meadow  land 
adjoining  a  Railway,  and  the  taking  of  lands  by  the 
Company  which  they  are  not  authorised  to  take  by  the 
Railway  Acts,  or  which  if  they  had  been  authorised  to 
take/ they  had  not  previously  thought  fit  to  take.  I  see 
no  difference  between  the  title  to  compensation  of  a 
person  who  has  sustained  loss  by  an  unexpected  land- 
slip, whether  the  accident  happened  before  the  line  was 
opened,  or  two  or  three  days,  or  two  or  three  weeks, 
subsequently  to  that  period.  I  do  not  mean  by  these 
observations  to  express  any  opinion  as  to  whether  the 
Defendants  may  or  may  not  be  entitled  to  compensation. 
The  principle  of  my  decision  is  this :  Lord  Cotteriham, 
in  the  London  and  North  Western  Railway  Company 
V.  Smith  (a),  held,  that  all  persons  who  sought  for 
compensation  under  the  Lands  Clauses  Consolidation 
Act  should  not  only  hi  bound  to  prove  damage,  but, 
before  they  could  be  permitted  to  put  the  powers  of  that 
Act  in  force,  prove  damage  of  such  a  nature  as  would 

entitle 
(fl)  1  //.  4-  Ttr.  364,  and  1  Mac.  ^  Gar,  216. 
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entitle  them  to  compensation  under  the  Lands  Clauses 
Consolidation  Act.  That  is  the  doctrine  which  appears 
to  me  to  be  reversed  by  the  decisions  in  Oattke^s  case  (a), 
Bradley^s  case  {b),  and  HalFs  case  (c). 

I  concur  in  those  decisions,  and  think  that  no  equi- 
table circiunstances,  giving  to  the  Plaintiffs  a  right  to 
prevent  the  Defendants  from  availing  themselves  of  and 
enforcing  the  powers  of  the  statute,  arise  from  the  cir- 
cimistance  that  the  Arbitrator  may  by  possibility  take 
a  wrong  view  of  the  law  on  the  subject,  and  hold  them 
entitled  to  compensation  in  respect  of  something,  the 
loss  of  which  does  not  at  law  so  entitle  them.  The 
legislature  has  given  the  Defendants  that  tribimal; 
and  having  thought  fit  so  to  do,  in  the  manner  detailed 
by  the  Lord  Chancellor  at  length  in  Gattke^s  case,  the 
Court  of  Chancery  has  decided  that  it  is  not  at  liberty 
to  repeal  that  Act  of  Parliament,  and  compel  parties  to 
adopt  another  course  of  proceeding,  and  one  which 
I  believe  would  ultimately  prove  much  more  expensive 
and  less  satisfactory.  On  these  grounds,  therefore,  I 
think  that  the  Plaintifis  have  no  equity  to  prevent  the 
Defendants  from  enforcing  their  legal  rights. 
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The  remaining  question  is  as  to  the  costs ;  and  I  was 
referred  to  the  case  of  Hunter  v.  Nockolds  (rf),  in  which 
Lord  Cottenhamy  when  he  decided  against  the  party 
who  appeared  to  have  a  decision  of  a  similar  nature  in 
his  favour,  observed,  that  he  always  made  costs  follow 
the  result,  and  that  persons  might  have  something  more 
or  something  less  of  reason  for  coming  here.  I  speak 
with  the  greatest  possible  respect  for  the  observations 
of  Lord  Cottenham  on  that  subject,  but  I  cannot  but 

feel 


(a)  3  Mae.  ^  Qm-.  155. 
\h)  3  Mac.  ^  Got.  336,  and 
6  Railway  Cases,  551. 


{c)  1  Sim.  (N.  8.)  373  ; 
6  Railway  Cases,  389. 
(d)  2  PhiUips,  545. 
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feel  that  this  rule  does  not  properly  apply  to  this  case : — 
here  was  a  decision  of  the  Lord  Chancellor^  which,  if  it 
had  still  subsisted,  would  haye  entitled  the  Plaintifb  to 
the  injunction.  If  it  had  not  been  for  the  cases  to  which 
I  have  referred,  I  shotdd  have  considered  myself  bound 
to  have  continued  the  injunction,  and  to  have  refused  this 
motion  with  costs.  Is,  then,  a  party  seeking  relief  in  a 
Court  of  equity,  in  pursuance  of  the  decision  of  the 
Lord  Chancellor,  to  be  punished  for  following  a  solemn 
decision  of  the  Court?  The  same  doctrine  might  as 
well  be  held,  where  a  man  feils,  upon  appeal,  to  sup- 
port the  decision  of  the  lower  branch  of  the  Court. 
The  error  is  that  of  the  Court,  and  the  parties  cannot 
properly  be  made  to  pay  costs  for  acting  on  the  assimip- 
tion  that  the  Court  has  not  erred.  I  am  therefore  of 
opinion,  that  I  must  dissolve  the  injunction ;  but  I  am 
clearly  of  opinion,  it  is  not  a  case  for  giving  costs. 


Dec.  12. 


LETHBRIDGE  v.  THURLOW. 


A  father  vo- 
lontanly 
granted  a 
rent-charge 
of  100/.  to 
his  second 
son  for  life, 
which  was 
secured  on 
estate  X., 
and  also  by 
his  covenant. 
By  his  will 
he  devised 
his  real  es- 
tates npon 

trust  to  pay  him  an  annuity  of  500/.    Held,  under  the  circumstances,  that  the 
latter  was  not  a  satisfaction  of  the  former. 

Gift  by  will  of  a  rent-charge  "  dear  of  legacy  duty  and  every  other  deduc- 
tion whatsoever,"  Held,  that  it  was  not  to  be  taken  clear  of  the  property  or 
income  tax. 


"D  Y  indenture  dated  the  20th  of  January  1838,  Sir 
•^  Thomas  B.  Lethhridge  voluntarily  granted  to  his 
second  son  Ambrose  G,  Lethhridge,  for  life,  an  annuity  of 
100/.  a-year,  payable  out  of  ^^A  Priors,  and  to  commence 
from  the  date,  and  he  further  covenanted  topay  it. 

It  was  understood  and  agreed,  that  in  consequence  of 
the  annuitant  and  his  servant  residing  with  his  father 
free  of  expense,  no  payment  should,  during  that  period, 
be  required,  and,  in  fact,  no  payment  was  ever  made. 

Sir 
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Sir  Thomas  B.  Lethbridgey  by  his  will,  dated  the  28th        1851. 
of  December  1848,  devised  all  his  real  estates  to  trustees,  j^  ~^^  ^ 
upon  trust  to  pay  (amongst  others)  to  his  second  son  r. 

Ambrose  O.  Lethbridge  and  his  assigns  "  an  annuity  of  Thuklow. 
500/.  during  his  life,  the  same  to  be  paid  half-yearly, 
clear  of  legacy  duty  and  every  other  deduction  whatso- 
ever;'* and  if  the  "special  purpose"  after-mentioned 
should  be  fully  satisfied  during  the  continuation  of  the 
annuities,  the  annuities  to  his  eldest  son  and  grandson 
were  to  be  paid  out  of  their  portions  of  the  estates,  arid 
that  to  his  second  son  out  of  his  portion  of  the  said 
estates.  Part  of  the  real  estates  he  devised,  when  the 
special  purpose  should  have  been  fully  satisfied,  to  the 
eldest  son  and  his  issue,  in  strict  settlement,  and  other 
part  to  his  second  son  and  his  issue  in  like  manner. 

He  bequeathed  his  personal  estate  to  his  executors,  to 
be  applied  in  payment  of  his  "  debts  and  the  charges 
and  incumbrances  on  his  estates,  and  in  payment  of  his 
legacies;"  and  he  declared  that  the  "special  trust" 
thereinbefore  referred  to  of  the  rents  and  profits  of  his 
real  estates  was,  that  the  surplus  "  should  go  in  aid  of 
his  personal  estate,  until  all  his  debts  and  liabilities  of 
every  kind  (including  all  charges  by  way  of  mortgage 
or  otherwise  on  any  part  of  his  real  estate),  and  his 
legacies,  &c.,  should  be  fully  paid  off  and  satisfied." 

Amongst  the  annuities  was  one  of  700/.  to  his  wife, 
"  over  and  above  "  a  rent-charge  of  600/.  secured  by  her 
marriage  settlement;  and  another  to  his  eldest  son, 
which  was  expressed  to  be  "  over  and  above  such  sum 
or  sums  of  money  as  he,  the  testator,  might  at  his 
decease  be  under  engagement  by  settlement  or  other- 
wise annually  to  pay  to  him."  The  testator  died  on 
the  18th  of  October  1849. 

The 
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1851.  The  principal  questions  raised  by  this  special  case 

were,  first,  whether  the  second  son  Ambrose  O.  Leth" 
bridge  was  entitled  both  to  the  annuity  of  500/.  and  the 
Thuelow.  rent-charge  of  100/.,  or  whether  the  former  was  a  satis- 
faction of  the  latter ;  and,  secondly,  whether  the  annuity 
was  payable  free  from  l^;acy  duty  and  property  tax. 

Mr.  Kinglake^iox  the  Plaintiff,  Ambrose  G.  Letkbridge. 

First.  The  gift  of  the  annuity  was  complete  in  the 
lifetime  of  the  testator;  it  differs,  therefore,  from  the 
cases  of  gifts  in  fieri ,  and  is  not  that  species  of  interest 
which  can  be  annulled  on  the  ground  of  satisfaction. 

Secondly.  The  provision  by  the  will  was  not  of  a 
kind  capable  of  satisfying  the  legal  obligation  to  pay 
the  annuity,  Wood\.  Wood  (a),  and  it  is  payable  on 
different  days. 

Thirdly.  At  all  events,  the  testator  has  indicated  an 
intention  that  the  second  annuity  should  not  be  a  satis- 
faction of  the  first,  but  cumulative.  He  has  directed  his 
.  personal  estate  to  be  applied  in  payment  of  his  debts, 
and  the  rents  and  profits  are  devoted  to  the  same  pur- 
pose. The  annuity  of  100/.  constituted  one  of  the 
debts,  for  the  payment  of  which  the  testator  made  a 
special  provision.  In  Hales  v.  DareU{h)y  Lord  Lang- 
ddUy  after  observing  that  slight  circumstances  are 
sufficient  to  prevent  the  application  of  the  doctrine  of 
satisfaction,  said,  "  Now  here,  the  testator  has  directed 
the  payment  of  all  his  debts,  and  amongst  his  debts  are 
the  annuities  secured  by  the  deeds;*'  and  he  held,  that 
the  annuities  given  by  the  testator  in  that  case  were  not 
a  satisfaction  of  annuities  granted  in  his  lifetime.  The 
same  principle  was  laid  down  on  appeal  in  Chancey^s 

Case(c). 

Mr. 
(o)  7  Beav.  183.  (c)  1  P.  W.  408. 

(6)  3  Beav.  332. 
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Mr.  Piggotty  cantrdy  for  Sir  John  H.  Lethbridge. — Both       1851. 
these  annuities  were  voluntary,  and  were  given  by  a  t^^^»J^- 
parent  as  a  provision  for  a  child,  and  are  in  the  nature  v. 

of  portions.  The  Court  always  leans  against  double  Thuelow. 
portions ;  and  slight  differences  between  the  two  pro- 
visions will  not  repel  the  presumption  that  one  is  satis- 
fieu^tion  of  the  other :  WeaU  v.  Rice  (a).  "  It  is  settled, 
that  in  the  case  of  double  provisions  by  a  father  for  a 
child,  slight  circumstances  of  difference  are  not  to  be 
regarded : "  Hartopp  v,  Hartapp  (J). 

Here,  where  the  testator  intended  an  annuity  to  be  in 
addition,  he  has  expressed  it,  as  in  the  case  of  the 
annuity  of  700/.  a-year  to  his  wife,  which,  he  says,  is  to 
be  ^*  over  and  above  *'  the  rent-charge  of  600/.  secured 
by  her  marriage  settlement.  The  cases  cited  do  not 
apply,  for  the  relation  of  parent  and  child  did  not  exist 
in  them. 

Mr.  Englehearty  for  all  the  other  Defendants,  cited 
BelUms  v.  Uihwatt  (c),  and  The  Earl  of  Glengal  v. 
Barnard  {d). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  is  not  a  case  of  satisfaction. 
The  rules  of  the  Court  have  been  accurately  stated ;  and 
the  only  question  is,  what  is  the  proper  construction  to 
be  put  on  this  will,  having  regard  to  the  nature  of  the 
previous  provision  ? 

The  testator,  by  a  deed  executed  ten  years  before 
his  death,  charged  part  of  his  freehold  estate  with  the 

payment 

{a)  2  Ru9s.  ^  Myl  251.  (c)  1  Atk.  426. 

(6)  17  Ves,  101.  {d)  1  Keen,  760. 

VOL.    XV.  Z 
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payment  of  an  annuity  of  100/.  a-year  to  his  second  son. 

T^twb"**^  It  is  said  that,  by  some  arrangement  between  them,  the 
V.  second  son  did  not  receive  any  portion  of  it  during  the 

'^^'^^^^"^^'  life  of  his  father ;  but  that  does  not  affect  the  interest  of  or 
the  nature  of  the  provision  for  the  Plaintiff,  as  he  might, 
if  he  pleased,  relinquish  any  portion  of  it.  The  deed 
granted  the  100/.  a-year  out  of  the  estate,  and  the 
personal  estate  is  made  liable  by  the  covenant. 

The  testator  then  makes  his  will,  and  creates  a  trust 
out  of  the  personal  estate  and  the  rents  and  profits  of 
his  real  estates,  to  pay  his  debts  and  the  incumbrances 
on  his  estates  and  his  legacies.  Stopping  there,  can  any- 
body doubt  that  this  trust  includes  everything  which 
he  was  liable  to  pay  ?  He  was  liable  to  pay  an  anniiity 
of  100/.  a-year  to  his  second  son,  and  this  is  therefore 
included  in  the  objects  of  the  trust  as  distinctly  as  if 
he  had  specified  it  as  one  of  the  annuities  he  was  liable 
to  pay,  or  as  one  of  the  charges  or  incumbrances  on  his 
estate. 

He  then  gives  an  annuity  of  500/.  out  of  all  his  real 
estate  to  the  same  son.  There  would  be  very  little 
question  if  it  rested  there ;  but  he  afterwards  provides, 
that  this  annuity  shall,  if  the  "  special  purpose  "  aftier 
mentioned  should  be  fully  satisfied,  be  payable  out  of 
the  estate  devised  to  the  second  son.  This  '^special 
purpose  "  is  the  payment  of  debts  and  the  charges  on  the 
estates  and  the  legacies.  When  that  purpose  has  been 
fulfilled,  the  intention  is,  that  the  annuity  given  by  the 
will  shall  be  paid  out  of  the  estate  devised  to  the  second 
son ;  that  is,  it  is  to  be  paid  out  of  a  different  estate^ 
and  at  a  very  different  period,  firom  the  other  annuity. 

I  am  of  opinion,  that  the  annuity  of  500/.  was  an 
addition;  that  the  testator  intended  both  to  be  paid,  and 
that  this  is  not  a  case  of  satisfaction. 

It 
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It  is  not  because  the  testator  has  expressed  himself       1851. 
distinctly^  that  the  annuity  to  the  wife  is  to  be  "  over  and  J""^  "^  ^ 
above  "  the  rent-charge  to  which  she  was  already  en-  t?. 

titled^  that  he  is,  in  the  absence  of  any  such  expres-  Thuelow. 
sion,  to  be  taken  to  have  meant  the  opposite  wish 
in  the  case  of  the  second  son.  Such  an  argument  may, 
in  some  cases,  be  of  importance,  but  generally  it  is  of 
little  weight.  The  observation  is  also,  in  some  degree, 
neutralised,  from  the  circumstance,  that  in  the  case  of 
the  wife  and  daughter,  both  annuities  were  payable 
during  the  same  period.  I  am  therefore  of  opinion,  that 
the  second  son  is  entitled  to  both  annuities. 


The  next  question  was,  whether,  by  the  gift,  "  clear 
of  legacy  duty  and  every  other  deduction  whatever,** 
the  annuitant  was  to  take  clear  of  the  income  tax. 

On  this  it  was  said,  that  this  tax  was  properly  pay^* 
able  by  the  tenant  of  the  estate  in  the  first  instance,  and 
to  be  afterwards  deducted  by  him  when  he  paid  the 
rent-charge ;  that  this,  being  a  "  deduction,'*  was  pro* 
perly  payable  out  of  the  testator's  estate. 

On  this  point,  WaU  v.  WaU{a)  was  cited. 

7%^  Master  of  the  Rolls. 

I  have  no  doubt  that  this  does  not  include  property 
or  income  tax,  and  that  such  tax  is  not  one  of  those 
deductions  referred  to  by  the  testator.  Income  tax  is 
not  properly  a  deduction  out  of  the  estate  or  legacy,  but 
a  charge  which  the  legislature  has  fixed  on  the  person 
himself.    Besides,  it  would  be  a  strong  thing  to  say, 

that 

(a)  15  Sim.  513. 
z  2 
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that  if  a  testator  bequeathed  a  house  free  from  every 
deduction^  it  would  throw  the  assessed  taxes  on  his 
t7.  general  personal  estate.    I  am  clearly  of  opinion,  that 

Thuklow.     the  property  tax  is  not  included. 


Lethbbidoe 


1852. 
iVbr.  24,25. 

Dec,  11.  HELE    V.  LORD  BEXLEY. 

A  Defendant  WQHN  KNIGHT,  a  Defendant  interested  in  the 

contest  as  to  ®^*>  ^^  ^  October  1852,  having  by  his  will  ap- 

one  of  his  pointed  Bobert  Knight  his  executor.     The  will  was  not 

testamentary  contested ;  but  he  had  also  made  a  codicil,  the  validity 

papers  pre-  ,                  ,               .                         ,      /                     "^ 

vented  pro-  of  which  was  disputed  in  the  Ecclesiastical  Court,  in 

bate  being  consequence  of  which  no  probate  could  be  obtained. 

Q^^  on  The  Master  was  ready  to  make  his  report,  but  was  pre- 

motion,  ap-  vented  by  the  abatement, 
pointed  the 

executor  ]\fj    Speed  applied,  under  the  44th  section  of  the 

will  to  repre-  ^^  ^  ^^  Vict  c.  86,  that  Robert  Knight  might  be  ap- 

sent  the  de-  pointed  to  represent  the  estate  of  John  Knight  for  all 

tate  in  the  *^®  purposes  of  the  suit,  so  long  as  there  should  be 

cause,  under  no  legal  personal  representatives  of  John  Knight. 
the  15  &  16 

Vict.  c.  86,  The  Master  of  the  Bolls  said  he  would  consider  the 
».  44. 

pomt. 


The  Mastbr  of  the  Rolls. 

I  have  consulted  the  other  branches  of  the  Court, 
and  they  all  concur,  that  this  gentleman  may  be  ap- 
pointed to  represent  the  estate  pending  the  proceeding 
in  the  Ecclesiastical  Court. 

Note. — See  Groves  v.  Lane^  16  Juritty  1061. 

Obdeb. 

Ordered,  that  Eohert  Knight,  the  surviving  executor  named  in 
the  will  of  the  Defendant  John  Knight,  be  appointed,  pending  the 
proceedings  to  obtain  probate  of  the  will  of  the  said  Defendant, 
to  represent  the  estate  of  John  Knight  for  all  purposes  of  this  suit. 
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MOORHOUSE  r.  COLVIN.  Dec.  4. 

TN  1800,  the  testator,  Peter   Cochrane,  a  medical  A  testator, 

-*■  officer  in  the  service  of  the  East  India  Company,  ^""^^ 

contracted  a  marriage  according  to  the  Mahommedan  queathed 

law  with  a  native  woman  at  Ferukabad;  whether  the  12,500/.  to 

marriage  was  valid  did  not  clearly  appear.     There  was  Btated,^nthe 

issue  a  daughter,  called   Susan  Cochrane ,  who  was  proposals  for 

brought  up  by  the  testator.    The  testator  subsequently,  S^*^^'^'^**?^ 

in  1808,  married  an  English  lady.  give  her  as 

a  portion 

^     ^r.,«     ,  ^^-      ^    y  T,     7      -2,000/.;  and 

In  1813,  the  testator  sent  Miss  Cochrane  to  England  he  proceeded, 

for  her  education.     By  a  will  dated  in  1818  he  had  "  nor  will 

.  that  be  all  • 

given  her  a  legacy  of  one  lac  of  Sicca  rupees,  or  ^^^^  ^  ^^ ' 

12,600/.   sterling.      The   testator  left  India  in   1819,  ahaUbeno- 

and  took  up  his  residence  in  Scotland.     In  1821,  he  ^^^^^^J 
*^      ,     .  .  '         will,  but  to 

made  another  will  in  Scotland,  giving  her  the  same  sum.  what  further 

amount  I 
cannot  sav 
In    1825,  Miss    Cochrane   finished  her   education,  ^^    g^  ^ 

and  the  testator,  with  a  view  to  her  settlement  in  life,  voked  his 

sent  her  back  to  India,  and  placed  her  under  the  ^^^^.^^ 

guardianship  of  Mr.  Thomas,  his  intimate  and  confi*  queathing 

dential  friend.  He  at  the  same  time  sent  to  Mr.  Thomas  ^^^^, 

12,500/. 
a  letter  of  instructions,  dated  the  6th  of  Jult/  1825,  geld,  that 

which,  after  stating  that  Miss  Cochrane  was  about  to  t^ere  waa  no 
sail  for  India,  and  making  provision  for  her  mainte-  ^^^  Sve 
nance,  proceeded :  "  In  regard  to  her  settlement  in  life,  her  more 
I  shall  be  naturally  anxious  to  have  her  allied  to  a  **^  ^'^^'• 
young  man  (always  preferring  one  in  the  Company's 
service,  without  absolutely  rejecting  one  of  another 
class,  in  other  respects  eligible)  of  character  and  con- 
duct, of  which  I  constitute  you  the  judge,  and  shall 

enjoin 
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1851.       enjoin  her  to  pay  due  deference  to  your  decrees.   She  is 
^,^^  "^  "    very  accomplished,  but  to  every  man  that  alone  may 

MOORHOUSE  J  r  ^  /  i 

t7.  not  be  considered  a  sufficient  motive.   You  may  assure, 

CoLviN.  then,  the  young  gentleman  who  may  meet  with  your 
and  Mrs.  7%oma«'«  approbation,  that  on  his  marriage 
with  her,  he  shall  have  2,000/.  sterling ;  nor  unll  that  be 
aU :  she  is  and  shaU  he  noticed  in  my  unUy  but  to  what 
further  amount  I  cannot  precisely  say,  owing  to  the 
present  reduced  and  reducing  state  of  interest,  which 
puts  it  out  of  my  power  to  determine  at  present  what 
I  may  have  to  dispose  of.  I  hope,  however,  that  he 
will  have  no  objection  to  admit  of  the  2,000/.,  and  what- 
ever else  may  follow,  being  settled  on  herself  and 
children.  Should  she  die  before  him,  without  issue, 
he  shall  have  the  2,000/.  to  himself.  These  conditions, 
I  think,  ITumiaSy  are  such  that,  coupled  with  the  hand 
of  a  young,  comely,  and  accomplished  girl,  a  young 
man  of  respectability  need  not  turn  up  his  nose  at.*' 

Miss  Susan  Cochrane  arrived  in  India  in  1825.  An 
attachment  having  sprung  up  between  her  and  the 
Defendant,  Mr.  Moorhotise,  he  was  furmshed  with  a 
copy  of  the  testator's  letter,  of  the  6th  of  July  1825. 
They  were  married  on  the  19th  of  September  1826,  with 
the  full  consent  and  approbation  of  Mr.  77u>mas  and 
his  wife,  and  on  the  same  day  a  settlement  was  executed 
of  all  the  property  of  which  Miss  Cochrane  was  or 
might  become  possessed.  The  testator  approved  of  the 
marriage ;  but  he  afterwards,  in  1829,  made  another 
will,  omitting  the  bequest  of  the  lac  of  rupees  to  his 
daughter,  and  giving  her  only  an  interest  in  his 
property  in  the  event  of  his  two  sons  dying  without 
leaving  lawful  issue.    The  testator  died  in  June  1881. 

Mrs.  MoorhotAse  instituted  this  suit  against  the  re- 
presentative of  the  testator,  insisting  that  the  testator 

had. 
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had,  on  her  marriage,  contracted  to  leave  her  the  sum        1851. 

of  one  lac  of  rupees,  or  12,500/.  at  the  least,  and  seeking  \jt^^^^^ 
to  establish  a  claim  to  that  extent  against  his  estate. 


V, 
COLVIN. 


The  Defendant,  the  executor,  admitted  that  the 
testator,  before  1813,  had  been  in  the  habit  of  stating 
to  his  Mends  and  to  Mr.  ThotrMS  that  he  intended  to 
provide  for  the  Plaintiff,  by  settling  or  giving  to  her 
a  lac  of  rupees. 

The  Defendant  also  stated  as  follows :  That  it  was 
well  understood  by  Mr.  Thanuis  and  the  Defendant, 
long  before  and  at  the  time  of  the  marriage  between 
Mr.  MoorhoTMB  and  the  Plaintiff,  that  the  testator,  in 
stating  in  his  letter  to  the  said  Mr.  Thomas^  that  the 
Plaintiff  was  then  noticed  in  his  will,  did  mean  and  refer 
to  the  will  of  the  8th  day  of  December  1818,  or  to  his 
will  of  the  25th  of  August  1821,  and  the  sum  of  one 
lac  of  rupees,  or  12,500/.,  by  such  wills  respectively 
provided  for  the  Plaintiff. 

It,  however,  appeared,  from  a  letter  from  Mr.  Thomas 
to  Mr.  Moorhouae,  dated  the  15th  of  July  1826,  that 
Mr.  ThonMS  had  stated  to  Mr.  Winter  (the  professional 
friend  of  Mr.  Moorhouse)  what  the  young  lady's  pros- 
pects were,  and  what  he  was  authorised  to  do  for  her 
father.  The  letter  proceeded  as  follows :  "  And  lest  he 
should,  in  the  hurry  of  his  other  business,  have  forgotten 
what  I  told  him,  I  shall  here  repeat  the  substance  of 
our  conversation  on  that  head,  audit  is  what  I  wish  you 
to  be  acquainted  with,  and  explicitly  understand.  I 
stated^  that  Miss  Susan  Cochrane  had  no  direct  or 
settled  fortune,  but  that  she  was,  with  her  father's 
other  children  (two  boys),  noticed  and  provided  for  in 
his  will,  but  the  amoimt  was  uncertain,  owing  to  the 
state  of  the  frmds.     I  mentioned  that  Mr.   Cochrane 

was 
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was  possessed  of  considerable  wealthy  and  that  I  had 
every  reason  to  believe  that  Miss  Cochrane^  8  share  of 
r.  his  property  would  not  be  inconsiderable;  that  whatever 

CoLviN.  ^Q  same  might  be,  would  be  settled  upon  herself  and 
children,  in  the  event  of  her  marriage  and  having  any. 
I  further  mentioned  that  I  was  empowered  to  oflfer  to 
the  object  of  her  choice  the  sum  of  2,000/." 

Mr.  RoupeU  and  Mr.  ToUer,  for.  the  Plaintiff.— The 
marriage  having  been  contracted  on  the  faith  of  the 
representation  of  the  testator,  his  estate  is  now  liable 
to  perform  the  promises  contained  in  his  letter  of 
the  6th  of  July  1825.  After  promising  a  portion  of 
2,000/.,  the  testator  in  his  letter  says,  "  nor  will  that  be 
all :  she  is  and  shaU  be  noticed  in  my  will."  He  there- 
fore refers  to  the  existing  will,  which  gave  her  12,500/., 
and  which  therefore  became  embodied  in  and  became  part 
of  the  contract  between  the  parties.  He  continues,  "  but 
to  what  further  amoimt "  (that  is,  beyond  the  2,000/. 
and  12,500/.)  "  I  cannot  say."  This  left  the  additional 
provision  doubtful,  but  constituted  a  binding  obliga- 
tion, to  the  extent  at  least  of  the  1^,000/.  and  12,500/. 

It  appears  that  Mr.  ThotMis  and  the  testator's  other 
friends  were  well  aware  of  the  amount  of  the  provision 
made  for  the  Plaintiff  by  his  will.  Mr.  Thomas  must 
have  communicated  the  fact  to  Mr.  MoorhotMey  and  the 
marriage  having  taken  place  on  the  faith  of  that  provi- 
sion, the  testator's  estate  must  now  make  it  good. 

In  Ludera  v.  Anstey  (a),  the  husband,  a  few  days 
before  his  marriage,  stated  in  a  letter,  "  I  have  proposed 
that  one-third  of  your  (the  lady's)  fortune  shotdd  go  "  in 
a  particular  way,  and  the  proposal  was  after  the  marriage 

enforced. 

(a)  4  Ves,  507,  and  5  Ves.  213. 
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enforced.    In  De  BeU\.  Thamson(a)y  a  father^  in  His        1851. 

proposals  on  the  marriage  of  his  daughter^  stated,  he  ^~^'"^^ 

**  also  intended  to  leave  her  a  further  sum  of  10,000/. :  **  v. 

his  representatives  were  decreed  to  pay  the  10,000/.  It  was       Colvin. 

there  also  held,  that  a  representation  made  by  one  party 

for  the  purpose  of  influencing  the  conduct  of  another, 

and  acted  on  by  him,  will,  in  general,  be  sufficient  to 

entitle  him  to  the  assistance  of  a  Court  of  equity  for 

the  purpose  of  realising  such  representation.    In  the 

same  case  it  was  held,  that  in  proposals  of  marriage,  if  the 

parent,  or  his  agent,  deliberately  holds  out  inducements 

to  the  suitor  to  celebrate  the  marriage,  and  he  consents, 

and  celebrates  it,  believing  it  was  intended  that  he 

should  have  the  benefits  so  held  out  to  him,  a  Court  of 

equity  will  give  effect  to  the  proposals.     Here  there  can 

be  no  doubt,  that  Mr.  Moorhouse  married  on  the  faith 

of  the  provision  actually  made  by  the  will,  and  which 

the  testator  imdertook  to  continue. 

The  Court  looks  on  marriage  with  favour.  In  Svnft 
V.  Orazehrook{b)y  a  husband,  in  a  separation  deed, 
covenanted  to  make  "  a  proper  and  sufficient  provision  " 
for  a  child ;  it  was  referred  to  the  Master  to  ascertain 
what  would  be  *'  a  proper  and  sufficient  provision  "  for 
her.     They  also  referred  to  Randall  v.  Morgan  (c). 

Mr.  James,  for  Mr.  Moorhouse. 

Mr.  -B.  Palmer  and  Mr.  W.  Morris  were  not  heard. 

The  Master  of  the  Rolls. 

This  is  a  perfectly  clear  case,  and  seems  to  me  to 

depend  upon  the  construction  of  the  letter  written 

under  the  particular  circimistances  which  I  am  about 

to  state. 

The 
(a)  3  Beav.  469,  and  12  CI.         {b)  12  Jurutt,  87. 
4-  Fin.  45.  {c)  12  Ves.  67. 
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1851.  The  testator  had  a  daughter  bom  of  a  marriage 

^~^  "^  ^    solemnised  in  India,  but  of  the  validity  of  which 
f>.  according  to  the  English  law  there  is  some  doubt. 

CoLviN.  'Tiiig  lady,  however,  stood,  to  all  intents  and  purposes, 
towards  the  testator  in  the  situation  of  a  legitimate 
daughter,  and  he  educated  and  treated  her  as  such.  In 
the  year  1818,  when  she  was  about  fifiteen  or  sixteen, 
he  made  a  will,  by  which  he  left  her  a  lac  of  rupees; 
and  he  afterwards,  in  altering  his  will,  made  the  same 
provision  for  her.  In  that  state  of  circumstances,  she, 
being  educated  exactly  as  his  daughter,  and  possessing  all 
the  accomplishments  of  a  lady,  is  sent  out  to  Lidia  to  an 
old  Mend  of  the  testator.  The  testator,  who  appears  to 
have  been  very  desirous  that  she  should  form  a  suitable 
marriage,  directs  Mr.  Thomas^  upon  any  proposal  of 
marriage  being  made,  to  make  to  the  gentleman  who 
might  propose  to  her  the  communication  which  I  shall 
presently  state.  It  is  to  be  observed,  that  whatever 
communication  might  actually  have  been  made,  it 
would  not  bind  the  testator,  unless  it  were  in  accordance 
with  his  directions;  for  if  the  agent  exceeded  the  scope 
of  his  authority,  it  would  not  bind  the  testator.  However, 
this  is  what  the  testator  directs  Mr.  Thomas  to  tell 
the  gentleman :  *^  You  may  assure  the  young  gentle- 
man," &c.  &c. 

The  question  I  have  to  consider  is,  not  whether  this 
is  a  case  of  great  hardship,  which  it  probably  is ;  not 
whether  this  gentleman  has  married  this  lady  upon 
the  expectation  and  in  the  firm  belief  that  something 
additional  would  be  given ;  but  whether  there  is,  in  this 
letter,  such  a  contract  as  this  Court  can  enforce  against 
the  testator  or  his  estate.  Considering  that  the  testator 
was  a  gentleman  of  very  large  fortune,  with  only  two 
other  children,  it  is  manifest,  that  he  has  made  an 
extremely  meagre  provision  for  this  young  lady :  but  I 

cannot 
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cannot  deal  with  that;  I  can  only  consider  whether        1851. 
this  letter  does,  upon  a  fair  and  reasonable  construe-    "  ~^'"^  " 

'      ^  ,  ,  MOOKHOUSE 

tion,  create  such  a  contract  as  wiU  bind  the  testator's  v. 

assets.  CoLviN. 

I  am  told,  that  it  was  well  known  to  the  Defendant  Mr. 
Colviny  and  probably  to  Mr.  Thomas ,  that  the  testator,  who 
wrote  this  letter,  had  given  this  lady  a  lac  of  rupees  by  his 
will,  and  that  consequently  the  statement  in  this  letter, 
that  "she  was  noticed  in  his  will,*'  had  immediate 
reference  to  that  particular  fact,  and  that  the  letter 
must  be  read  as  meaning  this :  "  You  may  assure  him 
he  shall  have 2,000/.  sterling  with  her;  nor  will  that  be 
all :  she  has  by  my  will  a  lac  of  rupees,  and  she  shall 
have  that  at  least  by  my  will,  and  something  more,  but 
to  what  further  amount  I  cannot  precisely  say."  If 
the  letter  had  been  so  expressed,  it  would  without 
question  have  constituted  a  contract  which  this  Court 
would  have  enforced  against  the  testator's  assets. 
But  the  testator,  being  perfectly  well  aware  of  the 
extent  of  the  legacy  given,  not  only  does  not  permit 
them  to  inform  the  intended  husband  of  it,  but  ex- 
pressly warns  them  to  tell  him,  that  the  amount  is 
uncertain,  for  he  says, "  but  to  what  further  amount 
I  cannot  precisely  say."  I  have  no  doubt  that  the  word 
''further"  appUes  to  the  2,000/.  sterling.  He  says, 
''  On  his  marriage  with  her  he  shall  have  2,000/.  sterling ; 
nor  will  that  be  all:  she  is,  and  shall  be,  noticed 
in  my  will,  but  to  what  further  amount  I  cannot 
precisely  say."  That  does  not  mean,  "but  to  what 
further  amount  in  addition  to  what  I  have  given 
by  my  first  will."  It  is  manifest  he  is  speaking  of 
a  provision,  further  and  in  addition  to  the  2,000/. : 
"  She  is  noticed  in  my  present  will,  to  what  further 
amount  I  will  not  say ;  nor  can  it  be  ascertained,  because 
I  do  not  know  what  the  amount  of  interest  will  allow 

me 
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1851.        me  to  give."     That  is  expressly  pointed  out.     But  he 

^j^"*"^'^**^    distinctly  states^  she  is  also  and  shall  be  noticed  in  my 

t?.  will;  expressing,  therefore,  an  intention  to  vary  and 

CoLviN.       al^j  ijjjg  present  will,  and  make  another,  in  which  the 

amoiint  is  to  be  altogether  uncertain,  and  to  depend 

entirely  on  his  own  will  and  pleasure. 

It  is  not  possible,  in  my  opinion,  to  bring  these 
words  within  the  rule  of  Swift  v.  Ghrazebrook  (a),  and 
to  say,  it  means  a  proper  and  sufficient  provision.  He 
expressly  promises  such  provision  only  as  he,  in  his 
will  and  pleasure,  shall  think  fit.  If  on  her  marriage 
the  testator  had  said,  '^  I  will  give  to  my  child  a  proper 
and  sufficient  provision,"  the  Court  might  ascertain  the 
amoiint  by  means  of  a  reference  to  the  Master ;  but  if 
the  testator  had  said,  "  I  will  give  to  my  child  such  a 
provision  as  I  shall  choose,"  would  it  be  proper  for  the 
Court,  if  he  gave  nothing,  to  refer  it  to  the  Master 
to  say  what  he  ought  to  have  given?  It  is  manifest 
that  the  Court  woidd  be  wholly  iinable  to  determine 
the  amoiint. 

On  these  points  the  cases  are  clear,  although  the 
Court  has  in  some  cases  treated  these  contracts  in  a 
manner  which  it  is  difficult  to  understand.  Nor  is  it 
easy  to  discover  why  a  contract  for  marriage  should  be 
construed  differently  from  a  contract  for  the  sale  of  an 
estate,  or  from  any  other  contract  for  valuable  considera- 
tion. The  thing  which  the  Court  has  to  ascertain  is,  the 
meaning  of  the  words  of  the  contract,  which  are  to  be 
construed  strictly  against  each  party  who  thereby  con- 
tracts to  perform  his  part  of  the  contract.  But  in  these 
cases,  it  has  always  been  held,  that  if  nothing  definite 
or  specific  is  mentioned  with  respect  to  the  sum,  the 
Court  cannot  enforce  the  contract. 

DeBeU 
(a)  12  Jur.  87. 
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De  Bed  v.  TTiomson  (a)  is  as  strong  a  case  on  this        1861. 
subject  as  can  be  found  in  the  books,  and  Sir  Edward  mqoehouse 
Sugden  has  expressed  some  doubts  upon  the  decision  (a) ;  v. 

but  even  in  that  case,  the  testator  expressly  stated —      Colvin. 
"  It  is  my  intention  to  leave  a  further  sum  of  10,000/. 
in  my  will  to  Miss  T. " 

The  cases  with  respect  to  ascertaining  the  amount 
of  a  fund  axe  exactly  the  same  on  contracts  of  this 
description  as  in  any  other.  The  amount  need  not  be 
stated  in  the  contract,  provided  it  can  be,  by  reference 
to  any  particular  document,  ascertained.  But  what 
contract  is  there  here  to  settle  or  give  any  sum  men- 
tioned in  any  particular  document  ?  If  the  testator  had 
said,  *'  I  will  give  her  the  sum  mentioned  in  my  will," 
there  would  then  have  been  a  reference  to  a  particular 
instrument,  which  would  have  enabled  the  Court  to 
ascertain  the  amount ;  but  here  he  expressly  states,  ^^  I 
will  not  be  bound  by  such  an  amount — there  is  some 
amount  mentioned  in  such  a  document,  but  that  is  not 
to  be  the  amount  I  shall  give  to  this  lady."  I  have  no 
doubt,  upon  the  true  construction  of  this  contract,  that 
it  is  not  one  which  this  Court  can  enforce,  however 
hard  the  case  may  be. 

The  next  question  is,  did  Mr.  Moorhome  marry  on  the 
faith  and  belief  that  this  12,600/.  would  be  given  by  the 
will  ?  I  must  say,  that,  except  by  his  own  answer,  there 
is  no  evidence  in  the  cause  that  he  did,  and  this  Court 
cannot  act  upon  the  evidence  of  his  answer  in  his 
own  fevour  against  the  estate  of  the  testator.  It  is 
also  contradicted  by  various  circumstances;  for  Mr. 
Winter^  the  gentleman  who  managed  this  matter 
for  him,  wrote  a  letter  informing  him  what  the  nature 

of 
(a)  Law  of  Property,  63. 
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1851.       of  the  communication  was^  in  which  he  states  very  accu- 
^7^^^^""^    rately  the  letter  of  the  testator,  and  expressly  says  that 
the  amount  was  not  mentioned  in  the  letter. 

It  appears,  from  the  evidence,  that  the  Plaintiff  did 
no  more  than  act  on  a  mere  vague  belief  and  eiq>ec- 
tation  that  the  testator  would  give  him  something. 
He  trusted,  no  doubt,  to  the  honour  of  the  testator  to 
make  a  proper  provision;  but,  as  the  whole  rested 
merely  upon  the  honour  of  the  testator,  and  he  has  not 
thought  fit  to  do  anything,  this  Court  cannot  compel 
him  to  do  it,  for  he  has  not  entered  into  such  a  con- 
tract as  this  Court  can  enforce. 

Being  of  opinion  that  there  is  no  such  contract,  the 
bill  must  be  dismissed,  but  without  costs. 


Affirmed  by  the  Lords  Justices  the  2nd  of  Jtdy  1852. 
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GORDON  r.  DALZELL.  Jan.  13. 

rpHE  Plaintiflf,  Mr.  Oordon,  had,  from  1825,  em-  A.  employed 

ployed  Mr.  Fraser.  a  writer  to  the  signet,  as  his  ^vawriterto 

^    "^  ^  the  signet,  as 

professional  agent  in /Sbo^nJ.  Mr.  l^a«^  employed  Mr.  his  law  agent 

Poolcy  an  English  solicitor,  to  act  as  Mr.  Oordan*s  soU-  ^  Scotland; 

citor  in  the  causes,  suits,  and  matters  of  Mr.  Gordon  then  recommenda- 

yenAmgm  England ;  and  Mr.  Chrdon,  ontherecom-  tionofJ9.,he 

mendation  of  Mr.  Fraser,  afterwards  sanctioned  such  ®"^l®yed  C. 

^  ashis  solicitor 

retainer  and  employment,  and  continued  to  employ  Mr.  in  England. 

Poole  as  his  solicitor  in  England.     Mr.  Poole  acted  for  ^7  *  private 

Mr.  Gordon  until  1887,  when  he  was  discharged;  and  between^. 

in  July  of  that  year,  Mr.  Gordon  obtained  an  order  for  w^d  C,  the 

the  taxation  of  Mr.  Poole's  bills  of  costs.  Sd^S^ 

the  former 
Before    the    taxation    had    been    completed,    Mr.  half  the 

Gordon  presented   a   petition,  stating,  that  he  had  ^^  ?^ 

in  1843  and  1861  discovered  certain  documents,  which  transacted 

showed,  that  Mr.  Poole  had  entered  into  a  written  by  him  for 

agreement  with  Mr.  Fraser  to  allow  him  one-half  of  taxati^^f^ 

the  profits  arising  from  the  Plaintiff's  business,  but  CJa  bill,  A. 

which  agreement  Poole  had  previously  denied.     This  ^'^^^^  * 

arrangement  was  evidenced  by  Mr.  Pool^s  letters  to  claiming  the 

Fraser,  dated  the  27th  of  My  1828,  and  the  27th  of  ^^nefit  of  the 

and  C. :  but 
The  Petitioner  insisted,  that  the  agreementvras  illegal,  it  was  dis- 

as  contrary  to  the  statute  (a),  and  as  having  been  en-  missed  with 

tered  into  in  violation  of  the  respective  duties  of  Mr. 

Fraser  and  Mr.  Poole y  as  the  confidential  agents  of  the 

Petitioner,   and  calculated    greatly  to  prejudice   and 

injure 

(a)  22  Geo.  2,  c.  46. 


Digiti 


zed  by  Google 


852 


1852. 


CASES  IN  CHANCERY. 

injure  the  Petitioner,  inasmuch  as  Fraser  and  Poole 
thereby  acquired  interests  adverse  to  the  interests  of,  and 
incompatible  with  their  duty  to  the  Petitioner,  as  a  client 
and  employer.  He  also,  by  his  petition,  insisted,  that 
he  was  entitled  to  have  Poolers  bill  of  costs  taxed,  with 
reference  to  the  agreement  between  him  and  Fraser , 
and  to  have  all  such  parts  of  the  biUs  of  costs  as  Fraser 
was  to  receive,  under  the  terms  of  the  agreement,  and 
all  charges  for  attendances,  conferences,  and  corre- 
spondence between  Poole  and  Fraser,  disallowed. 


The  petition  prayed  that  the  Taxing  Master  might 
have  regard  to  the  agreement  evidenced  by  the  two 
letters,  and  that  all  charges  for  attendances,  con- 
ferences and  correspondence  with  Fraser  might  be 
disallowed,  and  that  the  profits  which  Fraser  was  to 
receive  might  be  disallowed  to  Mr.  Poole  in  the  taxa- 
tion ;  and  that,  on  the  taxation,  Mr.  Poole  might  only 
be  allowed  such  portion  of  the  profit  as  he  would  be 
entitled  to  receive  for  his  exclusive  use,  had  Mr.  Firaser 
been  in  lawful  partnership  with  him,  upon  the  terms  of 
an  equal  division  of  profits ;  and  that  Mr.  Poole  might 
produce  all  papers,  &c.  relating  to  his  bills  of  costs. 

Mr.  Boupelly  Mr.  WiUcocky  and  Mr.  Horsey,  in  sup- 
port of  the  petition,  argued,  that  the  transaction,  as 
between  the. parties,  was  void;  that  Fraser  covlA,  not 
claim  the  benefit  of  it  for  himself,  for  it  was  either  a 
partnership  by  which  a  person  not  duly  qualified  was 
admitted  into  the  business  of  a  solicitor,  or  an  agrees 
ment  between  a  solicitor  and  an  unqualified  person, 
giving  the  latter  an  interest  in  the  profits  of  a  solicitor's 
business;  that  in  both  cases,  the  agreement  was 
void,  being  in  violation  of  the  terms  and  poUcy  of 
the  act  of  the  22  Geo.  2,  c,  46,  s.  11,  and  inconsistent 
with  the  duties  of  a  sworn  Officer  of  the  Court.  That  it 

was 
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was  also  void  on  general  grounds,  as  contrary  to  the 
policy  of  the  law,  it  having  been  held  by  Lord  EUen- 
borough,  that  an  agreement  to  allow  a  poundage  for 
recommending  customers  was  illegal,  and  a  fraud  on  third 
persons :  Wyburd  v.  Stanton  (a).  That  here,  the  agree- 
ment manifestly  tended  to  a  fraud  on  Mr.  Gordon,  by 
giving  an  interest  both  to  Poole  and  Praser  to  increase, 
unnecessarily,  the  charges  for  attendance,  correspond- 
ence, &c.  between  them ; — that  agents  could  only  con- 
tract for  the  benefit  of  their  principals ; — ^that  as  Poole 
could  not  charge  more  than  he  had  stipulated  for  the 
work  done,  the  benefit  resulted  to  Mr.  Gordon,  the  client. 


353 
1852. 

GOKDON 

r. 
Dalzell. 


They  also  cited  Coates  v.  Hawkyard(b),  Sumner  v. 
Hidfftoay  (c),  and  Parker  v.  Harcourt  (rf). 

Mr.  C.  P,  Cooper  and  Mr.  Alcock,  for  Mr.  Poole, 
were  not  called  on. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  petition  cannot  be  supported. 


Mr.  Gordon  contends,  that  Mr.  Poole  is  not  entitled 
to  receive  any  allowance  in  respect  of  any  share  which 
Mr.  Fraser  might  have  been  entitled  to  under  the 
agreement  between  them.  The  case  is  to  be  considered 
in  two  ways;  either  the  agreement  between  Fraser  and 
Poole  was  legal,  or  it  was  illegal.  If  it  were  legal,  no 
question  can  arise  upon  the  subject,  because  Mr.  Fraser 
did  not  contract  on  behalf  of  his  principal,  but  on 
behalf  of  himself,  and  Mr.  Gordon  cannot  be  entitled  to 
the  benefit  of  a  legal  contract  to  which  he  is  not  a 

party; 


(a)  4  JB9p.  179. 

(6)  1  Buss.  4-  Myl.  746. 

VOL.  XV. 


(c)  1  Itusa,  4-  Mj/L  748. 
{d)  5  JBsp.  249. 
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party;  if  it  be  illegal,  the  argument  that  Mr.  Gordon 
was  defrauded  cannot  be  maintained,  because  Mr.  Pode 
could  charge  no  more  than  he  would  be  legally  entitled  to, 
if  he  had  entered  into  no  agreement  with  Fraser,  The 
Plaintiff  will  pay  to  Poole  only  that  which  he  would  be 
boimd  to  pay  him  if  there  had  been  no  agreement 
between  Fraser  and  Poole.  It  is  contended,  that  the 
clause  in  the  statute  of  Geo.  2  renders  the  contract 
illegal.  It  is  what  is  called  a  hotchpot  Act,  relating  to 
many  other  subjects;  but  the  recital  is  this :  ^'  Whereas 
divers  persons,  not  admitted  as  attomies,  do,  in  conjunc- 
tion with,  or  by  the  contrivance  of,  certain  attomies, 
act  as  attomies : "  and  it  then  proceeds  to  enact — that 
if  any  attorney  shall  act  as  the  agent  for  an  unqualified 
person,  &c.,  such  attorney  shall  be  struck  off  the 
Rolls,  and  be  Uable  to  be  committed. 


Now  this  is  a  highly  penal  clause,  and  must  be 
construed  strictly.  It  means,  that  if  a  solicitor  shall, 
by  any  contrivance,  allow  one  not  duly  qualified  to  act 
as  a  solicitor,  he  shall  be  subject  to  be  struck  off  the 
Rolls,  and  imprisoned. 

Here,  if  Poole  had  lent  his  name  to  Fraser,  and 
had  allowed  him  to  act  as  a  solicitor  in  London^  he  would 
be  Uable  to  the  penalties  prescribed  by  this  clause ;  but 
there  is  nothing  in  the  Act  saying,  that  an  attorney, 
acting  as  such,  and  being  responsible  to  his  clients  for 
the  conduct  of  his  business,  and  liable  for  any  miscon- 
duct, may  not  give  a  charge  on  the  profits,  or  even  a 
proportion  of  the  profits  to  another  person. 

I  am  far  from  saying  that  the  contract  between 
Mr.  Poole  and  Mr.  Fraser  was  legal;  but  assuming 
that  this  was  an  illegal  contract,  and  came  within  the 

Act, 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY. 

Act,  what  would  be  the  penalty  ?  Is  the  client  to  get 
the  benefit  of  it  as  against  the  solicitor,  and  be  relieved 
from  paying  his  biU  of  costs  ?  No  ;  the  penalty  is,  that 
the  solicitor  is  to  be  struck  off  the  Rolls,  and  not  that 
he  shall  lose  the  profits  of  his  professional  labour. 


GOBDON 
V. 

Dalzell, 


Upon  what  principle  or  authority,  is  it  assumed, 
that  this  case  is  obnoxious  to  this  clause,  and  that 
the  client  is  to  have  the  benefit  of  it?  The  cases 
rf  Sumner  v.  Ridgway(a)  and  Coates  v.  Hawk- 
yard  (b)  do  not  apply.  In  order  to  compel  a  soUeitor 
to  take  out  his  certificate,  he  cannot  recover  his  costs  if 
he  act  without  one :  and  here,  if  Mr.  Poole  had 
neglected  to  take  out  his  certificate,  he  could  not 
recover  from  Mr.  Oordon  more  than  costs  out  of 
pocket.  ^ 

There  are  two  groiinds  on  which  the  contract  might 
be  considered  illegal:  first,  iinder  the  statute  of  the 
22  Geo,  2.  c.  46;  or,  secondly,  upon  the  general  policy 
of  the  law.  In  the  first  case,  Mr.  Poole  would  be 
liable  to  be  struck  off  the  Rolls ;  and  in  the  second^ 
Mr.  Fraser  could  not  enforce  the  contract  against 
Mr.  Poole :  but  it  would  be  a  strange  thing  to  hold,  that 
Mr.  Gordon  (who  is  not  a  party  to  it)  could  obtain  the 
benefit  of  a  contract  which  he  insists  is  illegal,  and  void 
as  between  the  parties  to  it. 


I  do  not  express  any  opinion  whether  such  a  contract 
could  be  supported :  but  I  cannot  fail  to  observe  to  what 
an  extent  the  argument  of  the  Petitioner  would  go. 
Suppose  a  solicitor,  in  embarrassed  circimistances, 
agreed  to  pay  a  portion  of  the  profits  of  his  business 
to  his  creditors,  if  they  allowed  him  to  carry  it  on,  and 

contracted 


(a)  1  jRuss.  4-  Myl.  748. 


{b)  1  Russ.  4-  MyL  746. 
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contracted  not  to  commence  legal  proceedings  against 
him,  or  make  him  bankrupt  or  insolvent;  could  it  be  rea- 
sonably urged,  that  the  effect  of  such  an  agreement  would 
be  this — that  the  clients  of  the  attorney  would  become 
entitled  to  deduct  from  their  bills  of  costs  that  proportion 
of  his  profits  which  the  solicitor  had  imdertaken  to  pay 
to  his  various  creditors?  It  would  be  a  strange  doctrine 
to  say,  that  because  the  contract  between  an  attorney 
and  his  creditors  was  an  illegal  one,  all  the  clients 
would  be  entitled  to  deduct  from  their  bills  of  costs  the 
proportion  which  he,  by  an  invalid  contract,  had  agreed 
to  pay  to  his  creditors. 


I  have  no  doubt  that  this  petition  cannot  be  sup- 
ported, and  that  Mr.  Gordon  cannot  get  the  benefit  of 
the  contract  by  any  ^proceeding  of  this  description: 
whether  he  could  by  any  other  mode  I  do  not  say;  but 
I  certainly  do  not  encourage  any  further  attempt. 

As  to  the  documents,  their  production  rests  in  the 
discretion  of  the  Taxing  Master,  who  has  frill  power  to 
order  the  production  of  such  documents  as  he  shall 
deem  necessary. 

My  opinion  therefore  is,  that  the  petition  must  be 
dismissed  with  costs. 


Note. — See  Candler  v.  Candler,  6  Mad.  141,  and  Jacob,  225 ; 
Sterry  v.  Clifton,  19  Z.  J.  {N.  S.)  C.  P.  237 ;  In  re  Roms,  4 
Ner,  ^  Man.  763. 
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EDWARDS  V.  EDWARDS.  "^Z'X^' 

reo,  10. 

nnmS  was  a  special  case,  filed  for  the  purpose  of  ^^  ^7  ^^ 

determining  the  proper  construction  of  the  will  of  ^^^  j^^g^ 

William  Edtoards.  holds  to  A. 

durante  vt'du- 
itate,  and 
The  testator,  by  his  will  made  in  1840,  devised  and  then  to  B. 

bequeathed  his  fireehold  and  leasehold  messuages  to  *-^    ^^ 

trustees,  upon  trust  to  pay  the  rents  to  his  wife  (sub-  over  to  B.'s 

ject  to  an  annuity  charged  on  part),  during  her  life,  so  ^5^*^®^^^^ 

long  as  she  remained  his  widow ;  and  upon  her  second  should  die 

marriage,  he  directed  an  annuity  to  be  paid  her.     He  and  leaving 

devised  to  his   eldest  son  a  leasehold  house  called  ^  survived 

PenUergdce  Arms,   a  fireehold   property  called    Tyr-  A,  Held, 

penyrhwl,  and  a  house  called  Welcome  Inn,  "for  him  *^*^ethen 

look  &n  fiiD" 
and  his  heirs  to  possess  immediately  after  his  mother's  solute  vested 

death,  or  after  his  mother's  marriage."  interest,  not 

Uable  to  be 
divested  on 
He  then  made  similar  devises  and  bequests  to  his  ^  sul^ 
daughter  Mary,  and  to  his  son  William,  and  proceeded  without  chil- 
in  the  following  words :    "  If  my  said  dear  wife  shall  dren,  and 
remain  my  widow,  they,  my  said  trustees,  or  the  sur-  ^J^  the^etft 
vivor  of  them,  shall  assign  and  transfer  to  each  of  my  over,  in  that 
children  their  shares,  immediately  after  her  death,  and  ^^^^  ?f  ^' 
as  soon  as  they  arrive  to  twenty-one  years  of  age ;  and  tion  of  gifts 

they,  my  three  children,  shall  pay  to  their  mother  as  ^  *^®  follow- 
^        ^  >  f  /  ingformilst, 

aoove  to  A,,  and  if 
he  shaU  die,  to  B, ;  2nd,  to  ^.,  and  if  he  shall  die  without  children,  to  B, ;  3rd,  to 
X.  for  life,  with  remainder  to  ^.,  and  if  he  shall  die,  to  B, ;  and,  4th,  to  X. 
for  life,  with  remainder  to  ^.,  and  if  he  shall  die  without  leaving  children,  to  B. 
In  the  first  case,  the  contingency  has  reference  to  the  death  of  the  testator ; 
in  the  second,  to  the  death  of  A. :  in  the  third  and  fourth,  to  the  death  of  the 
tenant  for  life. 
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above  mentioned.  Further,  my  will  and  meaning  is, 
that  if  one  of  my  three  children  shcM  die^  and  leaving 
no  children  bom  in  wedlock,  his  or  her  share  shall  be 
equally  divided  between  the  other  two,  and  for  their 
heirs  for  ever ;  and  if  two  of  my  children  shall  die,  and 
leaving  no  children  bom  in  wedlock,  their  shares  shall 
go  to  the  surviving  one  and  his  or  her  heirs  for  ever." 

The  testator  died  in  1841 — ^his  widow  died  in  1845, 
without  having  married.  John,  his  eldest  son,  attained 
twenty-one  in  1848,  and  married,  and  he  died  without 
issue  in  1850,  having  devised  his  estates  to  his 
wife  for  life,  with  remainder  to  his  brother  and  sister. 
The  brother  and  sister  claimed  the  estates  devised  to 
their  brother  John,  by  virtue  of  the  conditions  contained 
in  their  father's  will,  and  they  filed  this  special  case 
against  the  widow  of  John  Edwards  and  a  trustee ;  and 
the  questions  stated  for  the  opinion  of  the  Court  were 
as  follows : — 

First.  Whether  John  Edwards  did  or  did  not,  under 
the  circumstances  aforesaid,  take  a  fee  in  the  freehold, 
and  an  absolute  interest  in  the  leaseholds  devised  and 
bequeathed  to  him  thereby,  so  as  to  be  capable  of  de- 
vising and  bequeathing  the  same. 

Secondly.  If  he  did  not  take  such  fee  and  absolute 
interest,  whether  his  widow  was  entitled  to  dower  out 
of  the  freeholds. 

Thirdly.  Whether  the  Plaintiff  were  entitled  to 
have  the  freeholds  and  leaseholds  conveyed  to  them 
absolutely. 

Mr.  Giffardy  for  the  Plaintiflfe. — ^There  is  a  good 
executory  devise  over  to  the  Plaintiffs,  in  the  events 
which  have  happened,  and  they  have  become  absolutely 

entitled 
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entitled  to  the  property.  The  rules  of  coristruction  are 
now  clearly  settled^  that  where  there  is  an  absolute  gift 
to  A,y  with  a  gift  over  to  B.y  to  take  eflFect  in  case  of  the 
death  of  A.,  the  Court  will  construe  the  gift  over  to 
mean,  in  case  of  A.^8  death  in  the  lifetime  of  the  tes- 
tator ;  and  in  such  a  case,  if  A.  survive  the  testator, 
the  gift  over  fails. 

There  is  another  class  of  cases,  namely,  where  the  gift 
over,  in  the  event  of  A.^8  death,  is  coupled  with  a  contin- 
gent event.  In  such  cases,  the  gift  over  has  reference  to 
that  contingent  event,  and  not  to  the  certain  event  of 
death;  and  the  gift  over  takes  eflFect,  upon  the  happening 
of  the  contingency  at  any  time  within  proper  limits,  after 
the  death  of  the  testator.  Thus,  where  there  was  a  gift  to 
A.,  and, "  in  case  of"  his  death,  leaving  any  child,  then, 
for  such  child,  it  was  held,  that  A.  was  tenant  for  life 
only,  with  such  limitations  over  as  in  the  will  mentioned: 
Farthing  v.  AUen  (a).  So,  in  Child  v.  Griblett(b),  where 
the  gift  was  to  two  daughters,  with  a  gift  to  their 
children,  *^  in  the  event  of  their  marrying  and  having 
children,"  Sir  John  Leach  held,  that  the  daughters  took 
life-interests  only.  Here  the  gift  over  is  to  take  eflFect 
if  the  son  John  "  shall  die  and  leave  no  children." 
This,  upon  the  authorities,  has  reference  to  the  death  of 
John  and  not  of  the  testator's  widow;  and  he  having  died 
without  children,  the  PlaintiflFs  are  entitled. 


1862. 


He  commented  on  the  cases  of  Da  Costa  v.  Keir  (c), 
Galland  v.  Leonard  (d)^  and  Home  v.  Pillans  {e).  On 
the  question  of  dower.  Barker  v.  Barker  (f)  and  Moody 
V.  King  {g)  were  referred  to. 

Mr. 


(a)  2  Madd.  310,  and  2  Jar- 
man  on  Wills,  688. 
(6)  3  MyL  ^  K.  71. 
(c)  3  Bms.  360. 
\d)  1  Swan,  161. 


(e)  2  MyL  ^  K,  15. 

(/)  2  8im.  249. 

(g)  2Bing,44i1i  W[id2  Boper 
on  Husband  and  Wife,  2nd  ed. 
505. 
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Mr.  Shebbeare, — The  son  took  an  absolute  interest, 
liable  only  to  be  divested  on  his  death  without  children 
in  the  lifetime  of  the  toidoto,  and  that  event  never 
happened. 


Farthing  v.  Allen  and  Child  v.  Oiblett  do  nof  apply, 
for  in  those  cases  there  was  no  previous  life-estate ; 
and  it  is  clear,  from  the  authorities,  that  where  there  is 
such  previous  life-estate,  the  contingent  gift  over  has 
reference  to  the  death  of  the  tenant  for  life.  In  Barker 
V.  Cocks  (a),  there  was  a  bequest  to  the  widow  for  life, 
and  afterwards  to  -4.,  -B.,  and  C,  equally;  but,  in  case 
of  the  decease  of  C  without  leaving  lawful  issue,  then 
her  share  was  given  to  A.  and  B.  Lord  Langdaie  held, 
that  immediately  on  (7.'«  surviving  the  widow,  she 
became  absolutely  entitled  to  the  legacy.  In  Da  Costa 
V.  Keir  (J),  there  was  a  gift  to  the  widow  for  life,  and 
then  to  A. ;  but  if  A.  should  die  leaving  any  children 
living  at  her  decease,  then  to  such  children :  Sir  John 
Leach  held,  that  -4.,  having  survived  the  widow,  took 
absolutely.  Again,  in  Galland  v.  Leonard  (c),  there 
was  a  direction,  on  the  death  of  the  widow,  to  pay  the 
residue  to  H.  and  A.,  "  and  in  case  of  the  death  of" 
them,  or  either  of  them  leaving  children  living,  upon 
trust  for  such  children ;  Sir  Thomas  Plumer  held,  that 
the  children  only  took  in  the  event  of  the  decease  of 
the  mother  during  the  widow's  life.  The  son  John^ 
therefore,  upon  surviving  his  mother,  became  absolutely 
and  indefeasibly  entitled  to  the  property.  He  also 
relied  on  Clayton  v.  Lotoe  (d). 


Mr.  Giffard^  in  reply,  referred  to  Cripps  v.   Wol- 

cott 


{a)  6  Beat.  82. 
[h)  3  Russ.  360. 


(c)  1  Sfjoan.  161. 
ld)^B.^  Aid.  636. 
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cott{a)y   Wordsworth  v.    Wood{b)y  and   Jarman  on 

Wills  (c).  Edwards 

V. 

The  Master  of  the  Rolls  reserved  judgment.  Edwards. 


The  Master  of  the  Rolls. 

The  question  is,  under  the  words  of  this  will,  whether, 
on  attaining  his  age  of  twenty-one  years,  John  Edwards 
took  an  absolute  interest  in  the  lands  devised,  or 
whether,  on  his  afterwards  dying  without  leaving  a 
child,  his  share  went  to  his  brother  and  sister. 

The  principles  which  apply  to  cases  of  this  descrip- 
tion are  well  established,  nor  do  I  think  that  they  are 
of  difficult  application  to  the  facts  of  the  present  case. 
I  have  not  before  me  a  full  copy  of  the  will,  and  the 
passages  set  out  in  the  special  case  appear  to  relate  to 
real  estate  only.  I  am  of  opinion,  however,  that  in  the 
present  case,  and  upon  the  words  here  occurring,  the 
construction  to  be  put  upon  these  words  must  be  the 
same,  in  the  case  of  real  estates,  as  if  the  subject  matter 
were  the  bequest  of  a  legacy. 


Feb.  10. 


There  are  four  classes  of  cases  in  which  questions  of 
this  description  arise,  and  it  vnll  be  necessary  for  me 
shortly  to  refer  to  each,  in  order  to  make  my  decision 
in  the  present  case  clear  and  intelligible.  The  first 
case  is,  that  of  a  simple  gift  to  ^.,  and,  if  he  shall  die, 
then  to  B.  The  second  case  is,  that  of  a  gift  to  -4., 
and,  if  he  shall  die  without  leaving  a  child,  then  to  B. 

The 


{a)  4  Mad,  15. 

(6)  2^ear.25;4Jtfy/.4C>. 


641 ;  and  1  Ho.  Lords  Ca.  129. 
(c)  Vol.  2,  pp.  659,  688. 
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The  third  and  fourth  classes  of  cases  are  where  these 
gifts  to  A.  and  B.  are  preceded  by  a  life-estate,  or  some 
other  interest  of  partial  duration,  and  may  be  described 
thus :  a  gift  to  one  for  life,  and,  after  his  decease,  to 
A.y  and,  if  A.  shall  die,  then  to  B. ;  and,  fourthly,  a 
gift  to  one  for  life,  and,  after  his  decease,  to  ^.^  and,  if 
A,  shall  die  without  leaving  a  child,  then  to  B, 


It  is  obvious,  that,  in  the  first  class,  as  the  gift  to  A, 
takes  effect,  if  at  all,  immediately  on  the  decease  of  the 
testator,  the  words  applying  to  the  gift  over  must  either 
be  confined  to  the  death  of  the  testator,  or  must  extend 
to  any  period  of  time.  In  the  first  of  these  supposed 
cases,  as  the  testator  speaks  of  death,  the  most  certain 
of  all  things,  as  a  contingency,  it  can  only  be  made 
contingent  by  reference  to  its  taking  place  before  a 
particular  period;  and  as  no  period  of  time  is  mentioned 
in  the  will,  it  is  necessarily  presumed  that  the  period  of 
time  to  which  the  testator  refers  is  the  period  of  pos- 
session or  payment — ».  e,  his  own  death — when  the 
legacy  to  A,  will  take  effect;  and  that  the  subsequent 
limitation  is  introduced  to  prevent  a  lapse  of  the  legacy, 
in  case  A.  do  not  survive  the  testator.  In  such  cases, 
therefore,  the  rule  may  be  considered  to  be  settled,  that 
the  bequest  must  be  read  somewhat  to  this  effect; 
namely,  a  bequest  to  -^4.,  but,  if  A,  shall  die  before  the 
bequest  becomes  vested  in  him,  then  to  B. ;  and  the 
consequence  is,  that  if  A,  survive  the  testator,  he  takes 
an  absolute  vested  interest  in  the  legacy,  and  not  a 
life-estate  in  it,  with  a  remainder  to  B.  This  is 
clearly  established  by  a  great  variety  of  authorities, 
which  are  referred  to  in  the  elaborate  judgment  of  Lord 
Brougham  in  Home  v.  Pillans  (o).  It  can  scarcely  be 
necessary  to  observe,  that  the  rule  of  law,  which  does 

not 

(a)  2  Myl  ^  K,  15. 
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not  enable  a  legatee  to  compel  payment  of  his  legacy 
for  a  year,  does  not  affect  the  rule ;  the  legatee  is  en- 
titled to  it  immediately  on  the  death  of  the  testator, 
although,  for  the  convenience  of  administration,  the 
executor  is  not  compelled  to  assent  to  the  legacy  before 
he  has  ascertained  the  state  of  the  assets,  and  conve- 
nience has  fixed  twelve  months  for  this  purpose. 


Edwaeds 


Edwards, 


In  the  second  of  the  supposed  cases,  there  is  a 
manifest  distinction.  There  the  event  spoken  of  on 
which  the  legacy  is  to  go  over  is  not  a  certain  but  a 
contingent  event ;  it  is  not  in  case  of  the  death  of  A., 
but  in  case  of  his  death  without  children ; — ^and  here  it 
would  be  importing  a  meaning,  and  adding  words  to 
the  will,  if  it  were  to  be  construed  to  import,  as  a 
condition  which  was  to  entitle  B,  to  take,  that  the 
death  of  -4.,  without  children,  must  happen  before  some 
particular  period.  In  these  cases,  therefore,  it  has 
always  been  held,  that  if  at  any  time,  whether  before 
or  after  the  death  of  the  testator,  A,  should  die  without 
leaving  a  child,  the  gift  over  takes  effect,  and  the  legacy 
vests  in  B,  This  is  established  by  the  case  of  Allen  v. 
Farthinffy  mentioned  in  2  Maddocky  310,  but  reported 
only  in  2  Jarman  on  Wills,  688.  All  these  cases  are,  of 
course,  liable  to  be  varied  by  the  force  of  particular 
expressions,  which  the  testator  may  have  made  use  of 
in  his  wiU,  importing  a  different  intention  ;  and  there 
are  many  cases  of  this  description,  but  these  do  not 
affect  the  rule,  on  the  contrary,  they  must  be  held 
tacitly  to  admit  the  existence  of  the  rule,  to  which 
they  are  treated  as  an  exception. 

In  the  third  class  of  cases,  where  a  previous  life- 
estate  is  given,  the  same  rule  which  applies  to  the  first 
class  of  cases  applies  equally,  though  the  application  of 
it  fixes  a  different  time.     In  the  first  case,  the  rule  is, 

if 
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if  A,  die  before  the  period  of  possession  or  payment, 
t.  e.  before  the  death  of  the  testator,  the  legacy  goes  to 
B.  In  the  case  I  am  now  considering,  the  rule  is  the 
same,  namely,  if  A.  die  before  the  period  of  possession 
or  payment,  t.  e.  before  the  death  of  the  tenant  for  life 
of  the  legacy,  the  legacy  goes  to  B,  This  is  the 
case  of  Hervey  v.  McLaughlin  {d)^  cited  with  ap- 
probation by  V.  C.  Wigram  in  Salisbury  v.  Petty  (b).^ 
And  it  may  further  be  observed,  that  the  propriety 
of  giving  effect  to  the  testator's  words,  making  death 
a  contingent  event,  by  referring  that  event  to  the 
period  when  the  legacy  is  vested  in  possession,  rather 
than  to  the  death  of  the  testator,  where  these  periods 
are  not  identical,  was  the  ground  on  which  the  House 
of  Lords  reversed  the  decision  of  Lord  Couppefy  in 
Lord  Bindon  v.  The  Earl  of  Suffolk  (c),  although  the 
principle  of  that  decision  was  then  recognised,  and  has 
always  been  since  maintained. 


The  case  before  me  comes  within  the  last  class  of 
cases,  namely,  where  a  life-estate  is  given  to  one  in  the 
subject  of  the  gift,  and  on  the  determination  of  that 
estate,  the  subject  of  it  is  given  to  A,,  with  a  direction, 
that  if  he  shall  die  leaving  no  child,  his  share  shall  go 
to  the  survivor.  In  this  class  of  cases,  it  is  obvious, 
that  the  event  of  death  without  leaving  a  child  may 
be  applied  either  to  the  period  of  distribution  or  to  any 
point  of  time,  either  before  or  after  that  period,  when- 
ever it  may  occur :  nor,  if  it  were  res  integray  would  it 
be  easy,  in  the  absence  of  any  indication  of  intention  to 
be  collected  from  the  rest  of  the  will,  to  determine 
which  of  these  constructions  ought  to  prevail.  I  con- 
sider it  however  settled,  both  by  principle  and  authority^ 

that 


(a)  1  Price,  264. 
(6)  3  Hare,  92. 


(c)   1  P.  Wms.  96. 
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that  in  the  absence  of  any  words  indicating  a  contrary 
intention^  the  rule  is,  that  these  words,  indicating 
death,  without  leaving  a  child,  as  the  event  on  the 
occurrence  of  which  the  gift  over  is  to  take  effect,  must 
be  construed  to  refer  to  the  occurring  of  that  event  before 
the  period  of  distribution.  The  principle  which  regulates 
such  cases  is  to  be  found  in  the  often  expressed  desire 
of  the  Court  to  avoid  a  construction  so  inconvenient  as 
one  which  must  suspend  the  absolute  vesting  of  the 
subject  of  the  gift  during  the  whole  life  of  the  legatee, 
or  devisee,  a  principle  which  seems  materially  to  have 
influenced  Lord  Brotigham  in  his  decision  of  Home  y, 
Pillans  (a). 

Decided  authority,  however,  concurs  with  principle 
in  this  case ;  and  the  very  point  in  question  has  arisen 
and  been  determined  in  the  cases  of  Da  Costa  v.  Keir  (J), 
and  GaUand  v.  Leonard  (c).  In  both  these  cases,  a 
previous  life-estate  had  been  given,  after  which,  the 
legacy  was  given  to  one,  with  a  gift  over,  in  case  that 
person  should  die  leaving  a  child,  to  that  child ;  and  if 
none,  to  a  third  person.  In  both  these  cases  the  Court 
determined,  that  the  legatee,  having  survived  the 
tenant  for  life,  was  entitled  to  the  fund  absolutely. 

Neither  does  the  case  of  Home  v.  PiUans  present 
to  my  mind  the  difficulties  which  appear  to  have  sug- 
gested themselves  to  Mr.  JarmaUy  in  his  comments  on 
that  case.  That  was  a  case  where  a  legacy  was  given 
to  two  persons,  when  and  if  they  attained  their  ages  of 
twenty-one  years ;  and  in  the  case  of  the  death  of  either, 
leaving  a  child,  then  the  share  of  the  legatee  so  dying 
was  to  go  to  that  child.  There  was  no  gift,  therefore, 
unless  the  legatee  attained  twenty-one  years ;  and  this 

period 

(a)  2M.^K.  23.  (r)  1  8w.  161. 

(6)  3  Rus8,  360. 
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1852.        period  was  not  identical  with  that  of  the  death  of  the 
Edwards     ^^^^^  5  consequently,  if  the  dying  without  leaving  a 
r.  child  can,  as  upon  principle  and  authority   I  believe 

Edwards,  j^  ^^^^^^  ^ye  considered  to  have  reference  to  the  period 
of  distribution,  where  that  period  is  not  the  death 
of  the  testator,  then  it  is  in  accordance  with  these 
principles  that  Lord  Brougham  decided,  that  the 
dying  without  leaving  a  child  had  reference  to  the 
occurring  of  that  event  before  that  period,  in  like 
manner  as  if  it  had  been  appointed  to  take  eflFect  after 
a  life-estate,  or  any  other  partial  interest.  In  that  case 
Lord  Brougham  observes,  that  it  may  be  stated,  "  as  a 
general  proposition,  that  where  the  bequest  over  is  in 
case  of  the  legatee's  death,  and  no  other  reference  can 
be  made,  the  period  taken  is  the  life  of  the  testator ; 
but  where  another  can  be  found,  that  will  be  preferred ; 
to  avoid  the  supposition  of  the  testator's  having  contem- 
plated and  provided  against  a  lapse.  A  preceding  gift 
for  life,  or  other  interest  less  than  the  absolute  property, 
will  furnish  this  reference"  (a). 

For  these  reasons,  I  am  of  opinion,  that  the  son, 
on  surviving  his  mother,  the  tenant  for  life,  took  an 
absolute  vested  interest  in  his  share  oi  the  testator's 
property,  not  liable  to  be  divested  on  his  afterwards 
dying  without  leaving  a  child  surviving  him. 

If  I  am  right  in  the  view  which  I  take  of  the  prin- 
ciple of  these  cases,  the  effect  is,  as  it  appears  to  me,  that 
the  rule  of  the  Court  is,  that  the  contingency,  or  the 
event  which  the  testator  speaks  of  as  a  contingency,  is 
always  referable  to  the  period  of  payment  or  distribu- 
tion, except  in  the  single  casOe  where  there  is  a  simple 
gift  to  A. ;  and  if  he  shall  die  without  leaving  issue,  to 
5.,  ill  which  case  it  cannot  be  referred  to  any  period  of 
distribution. 

(fl)  2  Jtfy/.  4-  JT.  23. 
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''  In  the  Matter  of  the  TRUSTS  under  the  WILL  of     Jan,  15. 
SAMUEL  WRIGHT,  deceased." 


^  j^HE  testator  devised  freeholds   and  leaseholds  to  A,  assigned 

■*-     trustees  on  trust,  to  sell  and  to  invest  1,000;.,  "aUhisready 

^  '  '  money,  secu- 

and  to  pay  the  interest  thereof  to  his  wife  for  life,  and  rities  for 

after  her  decease,  to  ^*  pay  and  apply  "  the  said  principal  ™oney»"  &c. 

Alt/*     ••  nrin.  11.11 

sum  of  1,000/.  unto  and  equally  between  all  and  every  other  his  per- 

his  children  living  at  the  time  of  the  decease  of  his  sonal  estate 

wife ;  and  in  case  any  died  before  receiving  his  share,  ^^^oT 

leaving  children,  his  share  was  to  be  paid  amongst  such  wheresoever 

children.  '  of  or  belong- 

ing, or  due 
or  owing  to 
The  testator  died  in  1820;  and  the  widow  having  him."   Held, 

died  in  1849,  the  Petitioner,  Turjitt  Wright,  became  thatthegene- 
entitled  in  possession  of  one-fourth  of  the  fund.  passed  onlv 

property 
The  year  before  the  widow's  death,  by  deed  dated  ^'usdemgene- 

the  8th  of  December  1848,  after  reciting  that  Turjitt  gpedfied,  and 

Wriffht  had  agreed  to  convey  and  assign  ^^  all  his  real  that  they  did 

and  personal  estate  and  effects "  to  trustees,  for  the  ^o*  ?o^vey  a 

,  ,  ,  .  contingeiit 

benefit  of  his  creditors,  **  in  manner  thereinafter  men-  reversionary 

tioned,"  Turjitt  Wright  proceeded  to  convey  to  them  interest  in  a 

leifacv. 
his  real  estate,  and  afterwards  to  assign  *^  all  his  ready     where  un- 

money,  securities   for  money,  and  books  of  account,  der  the  Trus- 

household  goods  and  furniture,  plate,  linen,  stock  in     .®    .  ®°^" 

trade,  debts,  and  all  other  personal  estate  and  effects  money  is  paid 

whatsoever  and  wheresoever  of  or  belonging,  or  due  ^^  ^^^ 

.  _  "  upon  the 

or  owing,  to  him  the  said  Turjitt  Wr%ghtp  upon  trusts,  trusts  of  a 

for  the  benefit  of  Ins  creditors.  will,"  it  in- 

rp,      volves  the 
general  ad- 
ministration of  the  estate,  and  the  Court  will  not  order  it  to  be  transferred  to 
a  particular  account,  except  at  the  request,  and  on  the  responsibility,  of  the 
trustee. 
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1852.  The  trustee  paid  into  Court  the  share  of  the  Petitioner, 

^  ~'~^^^  under  the  Trustee  Indemnity  Acts  (a),  to  the  account 

Wright's  above  mentioned. 


Trusts. 


Turfitt  Wright  now  presented  a  petition  for  payment 
to  him,  alleging,  that  the  assignment  made  by  him  in 
1848  was  not  intended  to  comprise,  and  did  not,  in 
fact,  comprise  the  Petitioner's  contingent  reversionary 
share  in  the  sum  of  1,000/. 

The  Master  of  the  Rolls,  on  the  petition  being 
opened,  stated,  that  from  the  generality  of  the  account 
to  which  the  ftmd  had  been  carried,  a  complete  admi- 
nistration of  the  trusts  of  the  will  became  necessary ; 
that  he  could  not  order  the  fund  to  be  carried  over  to 
a  different  account,  as  that  must  be  done  on  the  trustee's 
own  responsibility ;  but  that  if  the  trustee  would  admit 
that  the  fund  in  Court  was  the  Petitioner's  share  of  the 
1,000/.,  he  would,  at  his  request,  allow  it  to  be 
carried  over  to  such  separate  account,  and  proceed  to 
determine  the  question  between  the  parties  (J). 

Mr.  C.  P.  Cooper i  for  the  trustee,  assented  to  this, 
and  the  petition  proceeded. 

Mr.  Bushy  for  the  Petitioner,  argued,  that  the  contin- 
gent interest  in  the  fund  did  not  pass  by  the  assignment, 
and  relied  on  Pope  v.  Whitcombe  (c),  where  a  testatrix 
gave  the  interest  of  the  residue  to  her  brother  during 
his  life;  and  after  his  death,  she  gave  the  residue  to  her 
executors  in  trust .  for  four  persons  by  name,  and  the 
survivors  and  survivor  of  them.     During  the  lifetime 

of 

(a)  10  <$-  11  Vict.c.  96$  and  (&)  See  11  Beav.  625 ;  and 
12  (J-  13  Vict.  c.  74.  12  Beav.  485. 

(r)  3  Russ.  124. 
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of  the  testatrix's  brother,  one  of  the  two  survijrors        1852. 
assigned  '*all  and  singular  the  household  furniture,    "^  ^^»^^  ^ 
plate,  linen,  and  china;   stock  in   trade,  goods,  and     Wright's 
merchandise ;    debts,    sums    of  money,   bills,    notes.       Trusts. 
and  securities  for  money,  and  all  other  the  estate  and 
effects  whatsoever  and  wheresoever  of  or  to  which 
she,  Sarah  Groambridgey  was  then  possessed  of,  or 
entitled"  to  hold  the  same,  unto  Lotoe  and  Ooujon, 
their  executors,  administrators,  and  assigns,  upon  the 
trusts  therein  mentioned,  for  the  benefit  of  her  creditors. 
It  was  held,  that  this  assignment  did  not  pass  her  con- 
tingent interest  in  the  testatrix's  residuary  estate. 

He  also  cited  Hotham  v.  Sutton  (a),  where  Lord 
JSldon  said :  "  The  doctrine  appears  now  settled  in  this 
Court,  that  the  words  *  other  effects,'  in  general,  mean 
effects  efusdem  generis,^*  He  also  distinguished  the 
present  case  from  Campbell  v.  Preacott  (i),  where  the 
bequest  was  of  merchandise,  stock,  &c.  &c,  ^^  and  all 
effects  whatsoever,"  and  not,  as  in  this  case,  "  all  other 
personal  estate  and  effects." 

Mr.  /.  71  Humphry y  contrhy  argued,  that  the  intention 
was  to  transfer  all  the  Petitioner's  property  whatever, 
for  the  benefit  of  his  creditors.  He  referred  to  Jarman 
on  Wills  (c),  where,  referring  to  Hotham  v.  Sutton,  it  is 
said:  "  It  will  be  observed,  that  Lord  EldoUy  in  the  last 
case,  lays  it  down,  that  the  words  ^  other  effects,'  in 
general,  mean  effects  ejuadem  generis  ;  but  such  a  posi- 
tion seems  scarcely  to  accord  with  some  subsequent 
decisions  about  to  be  stated ;  one  of  which,  it  will  be 
seen,  was  determined  by  the  same  learned  Judge,  who 
decided  Bawlings  v.  Jennings  (d),  which  case  certainly 

carried 

(a)  16  Ve$.  326,  (c)  Vol.  I.  p.  698. 

(h)  16  Ves.  600.  {d)  13  Ves,  39. 

VOL.  XV.  2  B 


Digiti 


zed  by  Google 


870  CASES  IN  CHANCERY. 

1852.        carried  the  restricted  construction  to  its  extreme  pointy 
^^^jf^^    ^^d  probably  was  in  Lord  Eldon^s  view  when  he 
Wright's     advanced  the  above  dictum^    The  author  then  refers 
Tr««te.       to  Campbell  v.   Pre%cott{a\  MicheU  v.   MicheU(b), 
Fleming  v.  Burrows (c),  and  Kendall  v.  Kendall {d); 
and  adds: — '^ These  cases  indicate  the  disposition  of 
the  Judges  of  the  present  day  to  adhere  to  the  sound 
rule,  which  gives  to  words  of  a  comprehensive  import 
their  full  extent  of  operation,  unless  some  very  distinct 
groimd  can  be  collected,  from  the  context,  for  con- 
sidering them  as  used  in  a  special  and  restricted  sense." 

He  also  cited  Doe  d.  Pell  v.  Jeyea  (e),  where,  by  a 
conveyance  of  a  specifically  described  estate  at  PF"., 
another  estate  at  W.  was  also  held  to  pass  under 
the  general  words  "  and  all  other,"  &c.  my  heredita- 
ments at  PF".,  or  elsewhere* 

He  also  cited  Jones  v.  Boe  (/),  and  Sheppard's  Touch- 
stone (g). 

The  Master  of  the  Rolls. 

I  think  I  am  concluded  by  the  decision  in  Pope 
V.  Whitcomby  and  that  I  must  limit  these  general 
words  to  property  **  efusdem  generis/^  and  hold,  that  the 
words  *^  all  other  personal  estate  and  effects  "  belonging 
to  him  include  only  property  of  the  same  kind  as  that 
previously  specified. 

Then  do   the    previous    words,    "  all    my    ready 
money,"  &c.  &c.,  include  a  share  which  the  Petitioner 

might 

(a)  15  Ves.  500.  {e)  1  Bam.  ^  Ad.  593. 

(b)  5  M€idd.  69.  (/)  3    Term  R^.   88. 
\c)  1  Ru88.  276.  {g)  P.  88. 

{d)  4  Rms.  360. 
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might  afterwards  become  entitled  to  receive  upon  the  1852. 

happening  of  a  particular  contingency  ?    I  think  they  ^~*~^"^  ' 

do  not.  Weight's 


It  has  been  urged^  that  if  I  so  construe  these  words^ 
it  must  follow^  that  in  the  case  of  a  bankrupt^  his  con- 
tingent interest  will  not  pass  by  the  general  words  of 
an  assignment.  I  express  no  opinion  on  this  point, 
but  I  cannot  allow  any  such  consideration  to  induce  me 
to  give  to  a  deed  a  construction  which  the  words  and 
former  decisions  do  not  warrant ;  and  whatever  may 
be  the  consequence  in  other  instances,  I  must  give 
to  this  deed  its  legal  meaning,  having  no  authority  to 
mould  them  for  the  purpose  of  meeting  the  supposed 


Note. — See  also  Ivisan  v.  Oasscot,  M.  R.,  FbI,  1863,  pogt. 


2b2 


Tnuts. 
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Jan.  19,  20, 
^^\  ^  MONEY  V.  JORDEN  (a). 

At  common  fTlHE  Plaintiff,  in  this  case,  sought  to  restrain  the 
make  a  state-  Defendants  from  enforcing  execution  on  a  judg- 
ment to  B,,  ment,  entered  up  upon  a  bond  and  warrant  of  attorney 
b^  feJ^ILd  ?^^®^  ^y  ^^^  Plaintiff,  in  November  1841  and  February 
inducing  him  1842,  to  Charles  MameUy  the  brother  of  the  Defendant 
to  do  an  act  |^ij^^  Jorden. 
whereby  B, 

is  injured,  an       rj^^  Plaintiff  reKed  on  two  distinct  grounds  for  the 

action  "will 

lie,  though      relief  he  sought.     First,  he  alleged,  that  the  Defendant 

w4. derived  no  jyj^g  Jorden,  the  legal  personal  representative  of  Charles 

vantage  from  Mamelly  obligee  of  the  bond,  was  estopped  from  en- 

the  statement  forcing  payment  of  any  money  due  upon  it,  by  reason 

°^7  ^-^ii    of  her  solemn  declarations  and  assurances  that  she 
Jiqmty  lol- 

lows  the  doc-  would  never  attempt  to  do  so ;  and  that  upon  the  faith 

trine  without  ^f  x\^q^  assurances,  irrevocable  obligations  had  been 

inquiring  ... 

whether  the    entered  into  between  the  Plaintiff  and  third  persons,  in 

statement       which  all  the  parties  to  those  obligations  had  acted  on 

Mse^or  true  •  *^^  belief  of  the  truth  of  such  declarations  and  assu- 

but  if  a  deli-    ranees. 

berate  state- 

mentbe  made       Secondly,  the  Plaintiff  alleged,  that  his  father  entered 

'v^o,  believ-'  ^^  ^^  agreement  with  the  Defendant  Mrs.  Jarden 

ing  it,  enters  (then 

into  engage-  ,.  ,  ^  13  ^^^;  229. 

ments  on  the 

faith  of  it,  A,  is  not  permitted,  by  any  act  of  his  own,  to  fedsify  it,  and  will  be 

compelled,  so  far  as  lies  in  his  power,  to  make  good  the  statement    But  held, 

by  Lord  Cranworth,  on  appeal,  that  in  equity,  as  well  as  at  law,  the  doctrine 

only  applies  when  the  statement  is  untrue. 

A  man  who  by  his  deliberate  assertion  induces  another  to  enter  into  obliga- 
tions, cannot  afterwards,  by  his  acts,  negative  the  truth  of  that  assertion. 

The  Defendant,  a  bond  creditor  of  the  Plaintiff,  promised,  on  the  Plaintiff's 
marriage,  never  to  enforce  it ;  and  the  marriage  took  effect  on  the  faith  of  such 
assurance.  Held,  that  the  Defendant  was  hound  to  give  effect  to  the  promise, 
and  an  injunction  was  granted  to  restrain  her  suing  on  the  bond. 
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(then  Miss  Mamell),  by  which,  for  a  valuable  con- 
sideration of  which  she  received  the  benefit^  she  agreed 
never  to  attempt  to  enforce  payment  from  the  Plaintiff 
of  anything  on  this  bond  or  warrant  of  attorney.  A 
third  but  subordinate  point  was  brought  forward  by  the 
Plaintiff,  viz.,  that  in  case  the  Court  should  be  of  opinion 
that  the  Defendant  was  entitled  to  recover  on  the  judg- 
ment, then  that  the  amount  to  be  recovered  ought  to 
be  limited  to  one  third  part  of  the  sum  nominally 
secured  by  the  bond  and  warrant  of  attorney. 


1852. 


Mr.  R.  Palmer  and  Mr.  Bates ,  for  the  Plaintiff;  and 
Mr.  WiOcock  and  Mr.  F,  T.  White,  for  the  Defendants. 

The  following  cases  were  cited :  De  Beil  v.  Thom- 
son (a)  ;  Neville  v.  Wilkinson  (J);  Hobls  v.  Norton  (c)  ; 
Pearson  v.  Morgan  (d) ;  Cross  v.  S^rigg  (e) ;  Flower 
V,  MaHen  (f) ;  Wekett  v.  Rahy  (g);  Kirk  v.  Clark  (h) ; 
MaunseH  v.  White  {%)  y  Doe  d.  Sweetlandv.  Webber  (k) ; 
Haigh  v.  Brooks  (/) ;  Longridge  v.  DorviHe  (m). 


The  Master  of  the  Rolls. 

The  facts,  as  far  as  I  consider  it  necessary  to  refer  to 
them,  for  the  purpose  of  explaining  the  conclusion  to 
which  I  have  come  are  as  follows :  The  Plaintiff,  in 
the  year  1841,  then  a  young  and  inexperienced  youth, 
was  induced,  by  two  persons  of  the  names  of  Oougis 
and  Chanely  to  engage  in  a  speculation  in  the  stock 
market,  for  the  purchase  and  subsequent  sale  of  Spanish 

Bonds, 


{a)  3  Beav,  469 ;  and  12  CI. 
^  Fin.  45. 

(6)  1  B.  a  a  543. 

le)  1  Vem,  136. 

(d)  2  B.  C.  a  388. 

(e)  6  Hare,  652. 

(/)  2  MyL  4-  Or,  469. 


{g)  2  Bro.  P.  C.  386. 
(h)  Prec.  in  Ch,  275. 
(»)  1  Jo.  ^  Lot.  539. 
(k)  1  Ad.  ^  E.  733. 
(0  10  Ad.  ^  E.  309. 
(m)  bB.^  Aid.  117. 


Digiti 


zed  by  Google 


874 


CASES  IN  CHANCERY. 


1852. 
Money 

V. 
JOBDEN. 


Bonds^  in  the  expectation  of  a  rise  in  those  securities. 
At  the  same  time^  a  gentleman  of  the  name  of  Hooper, 
who  was  a  friend  of  Mr.  MameU,  was  induced  to 
concur  in  this  transaction.  Mr.  MameU,  the  brother 
of  Mrs.  Jorden  (then  Miss  MamelT),  was  applied  to  to 
fiimish  ftinds  for  this  speculation^  which  he  agreed  to 
do  to  the  extent  of  1^200/.,  on  condition  that^  at  his 
option,  he  should  either  have  interest  on  his  advance 
at  the  rate  of  30  per  cent,  per  annum,  or  one-eighth  of 
the  profits  realised.  According  to  this  arrangement,  as 
it  is  stated  on  both  sides,  I  see  nothing  to  countenance 
the  idea,  that  he  was,  in  any  event,  to  be  liable  for  any 
loss,  if  any  should  be  incurred  by  the  transaction.  He 
subsequently  elected  to  take  the  one-eighth  of  the  profits. 
The  speculation  turned  out  a  fEiilure,  and  the  profits 
nothing,  and  consequently  he  was  entitled  only  to  be 
repaid  the  1,200/.  capital  he  had  advanced.  He  applied  to 
have  this  money  repaid,  and  three  bills  of  exchange  for 
600/.  each,  drawn  by  Hooper  on,  and  accepted  by,  the 
Plaintiff,  were  indorsed  by  Chanel,  and  were  given  to 
MameU.  In  November  1841,  MameU  insisted  on  the 
Plaintiff  and  Hooper  giving  him  a  joint  and  several  bond 
for  the  1,200/.  due,  which  they  accordingly  did  on  the 
28rd  o{  November  1841,  and  the  three  bills  were  given  up  ; 
and  on  the  4th  of  February  following,  Mamell  obtained 
from  the  Plaintiff  a  warrant  of  attorney,  on  which 
shortly  afterwards,  on  the  23rd  of  that  month,  judg- 
ment was  entered  up  against  him  for  the  amount  due. 


MameU  was  the  intimate  friend  of  the  Plaintiff's 
father,  whose  family  had,  as  it  is  alleged  and  seems  to 
be  proved,  received  considerable  benefits  from  him. 
During  the  whole  course  of  the  transaction,  the  father 
was  absent  in  Spain ;  and  many  observations  have  been 
made  on  the  supposed  advantage  taken  of  this  youngs 
man,  inexperienced  in  the  ways  of  the  world,  and  de- 
prived 
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prived  of  that  protection  which  his  father's  pres^ice 
would  have  supplied.  I  am  however  of  opinion,  that 
I  cannot  regard  any  such  observations.  Mr.  MameU 
had  advanced  the  1,200/.  to  the  four  persons  engaged 
in  this  transaction,  and  he  was  entitled  to  be  repaid  this 
amount  from  them;  and  they,  on  the  fisu^ts  as  they 
appear  before  me,  were  jointly  and  severally  liable  for 
the  whole  amount.  The  case  made  by  the  bill  is  not, 
though  it  contains  a  suggestion  to  that  effect,  that  the 
securities  given  by  the  Plaintiff  ought  to  be  delivered 
up  and  cancelled,  on  the  ground  that  they  were  ob- 
tained from  him  by  any  of  the  means,  which  induce  a 
Court  of  equity  to  interfere  to  prevent  deeds  from  being 
made  available  against  the  persons  who  have  executed 
them ;  nor,  in  truth,  if  such  a  case  had  been  brought 
forward,  could  it  have  been  successfully  maintained  on 
the  admitted  facts.  Whether,  having  regard  to  his  inti- 
macy with  the  family  and  the  youth  and  inexperience  of 
the  Plaintiff,  Mr.  MameU  ought  not  to  have  warned 
this  young  man  against  the  transaction  he  was  about 
to  embark  in,  instead  of  lending  him  money  to  carry 
it  on;  whether  there  was  want  of  delicacy,  or  even 
whether  threats  and  pressure  were  employed  in  ob- 
taining the  bond  and  warrant  of  attorney  from  him, 
are  questions  on  which  I  express  no  opinion.  What- 
ever opinion  I  may  entertain,  looking  at  them  in  a 
moral  aspect,  I  cannot,  for  the  reasons  I  have  already 
stated,  on  the  present  occasion,  regard  this  matter 
judicially,  except  so  far  as  they  may  throw  a  light 
upon  the  subsequent  acts  of  Miss  MameUy  and  assist 
in  explaining  the  motives  by  which  her  conduct  seems 
to  have  been  guided. 


1852. 
Money 

JORDEN. 


Mr.  MameU  did  not  long  survive  this  transaction, 
and  he  took  no  steps  to  enforce  payment  of  the  amount 
due  on  these  securities.    At  that  time,  the  Plaintiff  was 
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possessed  of  no  property  beyond  his  commission.  Some 
negotiations  took  place^  after  his  return  from  Spain^ 
between  the  father  of  the  Plaintiff  and  Mr.  Mamell,  for 
the  delivery  up  of  the  bond^  on  payment  of  one-third  of 
the  principal  sum  due.  But  these  negotiations  ended 
in  nothing,  and  on  the  28th  of  January  1843,  less 
than  twelve  months  after  the  warrant  of  attorney  had 
been  given,  Mr.  Mamell  died.  By  his  will,  he  left  all 
his  property  to  his  sister,  now  the  Defendant,  Mrs. 
Jorden;  and  he  made  her  and  the  father  of  the  Plaintiff 
executors  of  his  will.  The  will  was  proved  by  Mrs. 
Jorderiy  who  made  no  attempt  to  recover  any  money 
from  the  Plaintiff  on  this  bond  or  judgment  till  the 
commencement  of  the  year  1850,  and  after  her  marriage 
with  the  Defendant  Mr.  Jorden^  which  took  place  in 
1848.  In  August  1845,  the  Plaintiff  married  Miss 
Poore;  and  it  was  in  anticipation  of  this  event,  and' 
previously  to  its  taking  place,  that  the  declarations  of 
the  Defendant  Mrs.  Jorden  are  alleged  to  have  been 
made,  on  which  the  Plaintiff  rests  his  first  ground  for 
relief. 


Before  I  examine  the  evidence  on  this  subject,  I 
think  it  desirable  to  state,  what  I  consider  to  be  the 
principle  of  equity  which  governs  cases  of  this  nature, 
and  I  shall  then  consider,  whether  the  evidence  brings 
the  case  within  the  principle  on  which  relief  can  be 
granted.  It  is  a  principle  of  the  common  law,  to  be 
discovered  in  the  earliest  cases,  and  more  particularly 
in  actions  for  deceit,  that  a  man  is  responsible  for  the 
truth  of  the  assertions  which  he  makes ;  that  if  a  man 
make  a  statement  to  another,  knowing  that  statement 
to  be  false,  with  the  view  of  thereby  inducing  the 
person  to  whom  he  makes  the  statement  to  do  an  act, 
whereby  that  person  receives  an  injury,  an  action  will 
lie  at  his  suit  against  the  person  who  made  the  state- 
ment. 
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ment,  although  he  derived  no  benefit  or  advantage  from 
it,  or  from  the  act  he  thereby  induced  the  other  to 
perform.     This  was  the  case  of  Pasley  v.  Freeman  (a),  «?. 

which  has  been  followed  by  a  series  of  decisions.  Jorden. 

It  does  not  affect  the  principle  I  am  now  considering, 
that  a  statute  was  subsequently  passed,  which,  in  order 
to  prevent  the  Statute  of  Frauds  from  being  rendered 
nugatory,  enacted,  that  in  certain  cases,  the  statements 
made  must  be  in  writing,  and  that  imless  so  made,  no 
action  could  be  maintained  upon  them  (J).  The  principle 
of  the  law  was,  that  a  man  was  responsible  for  his 
solemn  statement,  if  made  with  a  view  of  inducing 
another  to  act  upon  it.  The  doctrine  of  the  common 
law,  in  matters  of  warranty,  is  but  another  branch  and 
illustration  of  the  same  doctrine.  Equity,  in  following 
this  doctrine  of  the  common  law,  has,  I  apprehend, 
done  so  to  this  extent:  it  does  not  stay  to  inquire 
whether,  in  such  cases,  the  statement  made  were  false 
or  true ;  but  if  a  deliberate  statement  be  made  by  one 
person  to  another,  who,  believing  that  statement  to  be 
true  and  upon  the  faith  of  it,  enters  into  engagements, 
the  person  who  made  the  statement  shall  not  be  per- 
mitted, by  any  act  of  his,  to  falsify  it ; — ^nay,  more,  he 
shall  be  compelled,  as  far  as  lies  within  his  power,  to 
make  good  the  statement  he  asserted  to  be  true. 

The  cases  on  this  subject  are  numerous ;  I  will  refer 

shortly  to  some  of  them.     In  Gale  v.  Lindo  (c),  a  man 

had  given  a  sum  of  money  to  his  sister,  in  order 

to  make  her  a  portion  sufficient  to  induce  a  man,  who 

afterwards  became  her  husband,  to  marry  her,  and  had 

taken  her  bond  for  the  repayment  of  the  sum  so  lent : 

although   the   husband  had   died  without  issue,  and 

ignorant 

(o)  3  Term  Reports,  51.     .  (c)  1  Vem.  476. 

(6)  9  Geo.  4,  c.  14,  «.  6. 
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ignorant  of  the  transaction,  the  Court  would  not  allow 
the  brother  to  enforce  this  bond  against  his  sister,  the 
widow. 

In  Montefiari  v.  Montefioriy  which  is  reported  in 
Sir  Wm.  Blackstone^s  Reports  (a) — ^but  is  cited  some- 
what differently  from  Mr.  FUmer^s  notes  in  Neville 
V.  Wilkinson  (J) — a  man,  in  order  to  assist  his  brother's 
marriage,  stated,  he  owed  his  brother  a  simi  of  money 
on  the  balance  of  a  partnership  account,  and  gave  a 
note  for  that  amount,  to  be  shown  to  the  friends  of 
the  lady;  on  the  faith  of  which  the  marriage  took 
place.  Shortly  afterwards,  the  brother  of  the  husband 
reclaimed  the  note;  and  the  matter  having  been  re- 
ferred to  arbitration,  the  Arbitrators  directed  the  note 
to  be  delivered  up ;  two  applications  were  made  to  the 
Court  of  King's  Bench,  one  for  an  attachment  to  compel 
the  performance  of  the  award,  and  the  other  to  set  it 
aside.  Lord  Mansfield  and  the  Court  of  King's  Bench 
discharged  the  rule  for  the  attachment,  and  made 
absolute  the  rule  for  setting  aside  the  award.  His 
observations  are  most  pertinent.  They  are  to  this 
effect :  *^  The  law  is,  that  where,  upon  proposals  of 
marriage,  third  persons  represent  anything  material  in 
a  light  different  from  the  truth,  even  though  it  be  by 
collusion  with  the  husband,  they  shall  be  bound  to 
make  good  the  thing  in  the  manner  in  which  they 
represented  it.  It  shall  be  as  represented  to  be.  And 
the  husband  alone  is  entitled  to  relief,  as  well  as  when 
the  fortune,  &c.  so  misrepresented  has  been  specifically 
settled  on  the  wife;  for  no  man  shall  set  up  his 
own  iniquity  as  a  defence,  any  more  than  as  a  cause 
of  action.  The  Arbitrators,  therefore,  being  clearly 
mistaken  in  point  of  law,  the  award  must  be  set  aside." 

In 


(fl)  ISir  Wm.Black8tone,SeS. 


{b)  1  B.  a  a  543. 
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In  Neville  y.  Wilkinson  {a),  the  Defendant  being 
employed  to  make  out  a  full  and  complete  list  of  all 
the  debts  and  liabilities  of  the  Plaintiff^  and  to  deliver 
it,  when  made  out,  to  the  father  of  the  lady  whom  the 
Plaintiff  was  about  to  marry,  consented,  at  the  urgent 
request  of  the  Plaintiff,  who  stated  his  apprehension, 
that  the  disclosure  of  the  whole  truth  to  the  father 
would  prevent  the  marriage,  to  omit  from  the  list  the 
amoimt  due  from  the  Plaintiff  to  himself,  the  Defendant. 
The  marriage  having  taken  place,  the  Lord  Chancellor 
granted  an  injunction  to  restrain  the  Defendant  from 
enforcing  payment  of  that  debt,  and  declared  his 
opinion^  that  the  Defendant  could  never  recover  the 
debt  against  the  Plaintiff,  Mr.  Neville.  In  speaking  of 
this  case,  in  the  Vatixhall  Bridge  Company  v.  The  Earl 
of  S^>encer  (J),  Lord  Eldon  says,  he  remembers  arguing 
the  case  with  obstinacy;  "but  that  Lord  Thurhw 
thought,  that  having  made  a  misrepresentation,  a  Court 
of  equity  must  hold  him  to  it,  and  that  although  the 
Plaintiff  was  aparticeps  criminie.^* 


379 


1852. 


The  case  of  Scott  v.  Scott  (c),  and  many  other  cases, 
might  also  be  referred  to,  to  illustrate  the  same  subject 
and  establish  the  principle  I  have  already  stated — 
that  a  man  who,  by  his  deliberate  assertion,  induces 
another  to  enter  into  obligations,  cannot  afterwards, 
by  his  acts,  negative  the  truth  of  that  assertion. 

The  next  point  I  have  to  consider  is,  whether  the 
evidence  in  this  case  establishes,  that  Miss  MameUy  now 
Mrs.  Jordeny  did,  on  the  marriage  of  the  Plaintiff  in 
1845,  make  such  solemn  assertions  and  declarations 
respecting  her  own  conduct  and  intention,  as  to  bring 

her 

(a)  1  B,  €.  a  543.  (c)  1  Cox,  366. 

(b)  Jacob,  64. 
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her  within  the  rule  of  equity  enforced  by  this  Court, 
and  which  I  have  abready  stated.  I  may  observe,  that  the 
evidence  of  the  intention  of  Miss  Mamell  previously  to 
the  marriage  of  the  Plaintiff,  is  material  only  so  far  as 
it  corroborates  the  evidence  respecting  the  statements 
of  Miss  MarneU  at  the  time  of  the  Plaintiff's  marriage, 
on  which  this  case  must  stand.  It  is  also  to  be 
observed,  that  no  statement  is  alleged  to  have  been 
made  by  the  Defendant  directly  to  the  Plaintiff,  or  to 
Lady  Poore,  or  to  any  relative  of  the  lady  about  to 
become  the  wife  of  the  Plaintiff.  In  order,  therefore, 
to  support  the  Plaintiff's  case,  it  is  necessary,  that  the 
statement  relied  upon  should  have  been  made  with  the 
knowledge,  or  in  the  belief,  that  they  would  be  commu- 
nicated to  the  Plaintiff  and  his  intended  wife,  or  to  the 
mother  of  that  lady. 

I  proceed  now  to  consider  the  evidence,  for  the 
purpose  of  considering,  whether  it  establishes,  first, 
that  the  Defendant,  then  Louisa  MarneU,  did,  at  the 
time  when  the  treaty  for  the  marriage  between  the 
Plaintiff  and  his  present  wife  was  pending,  make  any 
statement  t6  the  effect  that  she  would  never  sue  the 
Plaintiff  on  the  bond,  or  enforce  the  money  due  from 
him  on  that  security. 

Secondly,  whether  such  declarations  were  made,  in 
the  belief  and  expectation,  and  with  the  view  and  for 
the  purpose,  of  their  being  communicated  to  the  Plaintiff 
and  his  intended  wife,  or  to  Lady  Poore  and  the  friends 
of  the  lady,  previously  to  his  marriage. 

Thirdly,  whether  such  declarations  were,  in  fact,  so 
communicated,  and  the  marriage  contract  was  regulated 
by  them,  and  upon  the  belief  in  their  truth.  Unless 
these  three  propositions  are  established,  the  case  of  the 
Plaintiff,  on  this  head  at  least,  must  fail. 

With 
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With  respect  to  the  first  of  these  propositions,  the 
evidence  is  to  this  effect :  Ptdcherie  Money  states,  in 
answer  to  the  thirtieth  interrogatory — "  That,  on  the 
occasion  of  a  morning  visit  of  Louisa  Jorden  to  me,  on 
her  being  about  to  quit  Brighton  in  August  or  September 
1844, 1  had  a  conversation  with  her,  on  the  subject  of 
the  bond  and  my  son  William  Money^s  then  intended 
marriage ;  when  I  said  to  the  Defendant,  Louisa  Jorden ^ 
*You  have  long  given  up  the  debt,  so  it  is  only  a 
nominal  thing,  and  it's  no  use  your  keeping  a  paper 
you  have  long  since  promised  you  would  never  enforce.' 
She  replied,  *I  will  be  trusted;'  to  which  I  replied, 
'Who  talks  of  not  trusting  you?  but  you  may  marry, 
and  then  you  will  "be  at  the  command  of  your  husband.' 
She  then  said  '  that  she  wanted  to  keep  the  bond,  in 
case  she  could  ever  iise  it  against  Hooper.*  I  replied, 
'  If  you  will  give  it  to  me,  I  shall  ensure  it  never  can 
be  used  against  William,  and  I  promise  to  return  it  to 
you,  if  ever  you  require  to  use  it  against  Hooper.^  To 
this  she  said,  *  I  give  you  my  word  of  honour  that  I 
will  never  use  it  against  William;  but  I  will  be  trusted, 
and  I  will  keep  it; — ^besides,'  she  added,  *you  know  very 
well  that  I  have  made  my  will,  and  that  William  is 
heir  to  everything  I  possess.'" 


1862. 


The  evidence  of  this  witness  is  distinct  as  to  the 
making  of  such  statements.  The  account  given 
by  the  Defendant,  in  her  answer,  of  the  same  con- 
versation, is  to  this  effect: — The  Defendants  say, 
"They  admit  that  in  the  year  1846  the  Plaintiff 
was  engaged  to  be  married,  and  that  prior  to 
the  marriage,  Pulcherie  Money,  the  mother  of  the 
Plaintiff,  had  some,  but  not  many,  conversations  with 
the  Defendant  Louisa  Jorden  with  reference  to  the 
marriage  of  the  Plaintiff;  but  the  Defendant  Louisa 
Jorden  says,  and  the  Defendant  William  Prue  Jorden 

believes. 
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1862.  believes^  that  Ptdcherie  Money  had  not  many,  or  any, 
conversations  with  the  Defendant  Louisa  Jorden  with 
reference  to  the  worldly  interests  of  the  Plaintiff,  or 
with  reference  to  the  fortune  of  his  then  intended  wife, 
or  with  reference  to^  among  other  things,  the  said  bond; 
and  that  Ptdcherie  Money  did  not  ask  the  Defendant 
Louisa  Jorden  why,  since  she  had  long  since  given 
up  the  said  debt,  she  did  not  execute  a  formal  release 
to  the  Plaintiff  of  the  said  debt:  but  the  Defendant 
Louisa  Jorden  says,  and  the  Defendant  WiUiam  Prue 
Jorden  believes,  that  the  said  Pulcherie  Money y  on  one 
occasion,  referred  to  the  said  bond  and  debt,  and  to  the 
expressed  intention  of  the  Defendant  Louisa  Jorden 
not  to  distress  the  Plaintiff,  and  to  ihe  subject  of  her 
will  in  his  favour,  and  urged  the  Defendant  Louisa 
Jorden  to  give  up  the  bond  to  her,  Pulcherie  Money ^  to 
keep,  which  the  Defendant  Lotdsa  Jorden  refused  to 
do,  and  stated,  in  the  course  of  such  conversation,  that 
she  would  not  be  doubted  (meaning  as  to  her  intention 
not  to  distress  the  Plaintiff),  and  also  stated,  in  the 
course  of  such  conversation,  that  she  should  retain 
the  said  bond  as  a  security  against  John  Hooper,^* 

This  passage  is,  in  my  opinion,  a  strong  confirmation 
of  the  evidence  of  Mrs.  Money.  In  fact,  it  differs  little 
from  it,  except  by  clothing  it  with  that  species  of 
qualification  and  explanation  which  arise  from  its 
passing  through  the  hands  of  Counsel.  It  derives  also 
strong  confirmation  from  various  other  circumstances. 
It  is  obvious,  that  up  to  that  time,  being  upwards 
of  two  years  after  the  death  of  her  brother.  Miss 
MameU  had  intended  never  to  enforce  payment  of  the 
debt. 

She  had,  before  that  period,  expressed  such  to  be  her 
intention  to  no  less   than  seven  witnesses,  who  all 

depose 
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depose  to  this  fkct.  The  fact  is  still  further  confirmed 
by  the  circumstance,  that  she  made  an  affidavit,  on  the 
30th  of  July  1845,  for  increasing  the  amount  of  duty  on 
the  probate  of  her  brother's  will,  being  one  day  before 
the  marriage  of  the  Plaintiff,*  and  she  omits  from  such 
affidavit  all  notice  of  this  debt  as  forming  a  part  of  her 
brother's  estate;  and  she  passes  the  residuary  account 
on  the  8th  of  August  following,  being  seven  days  after 
the  marriage,  omitting  all  reference  to  this  debt,  and 
thereby  gives  further  evidence  of  her  opinion  and  inten- 
tion, that  this  debt  did  not  form,  or  was  not  by  her 
treated  as  forming,  any  portion  of  her  brother's  property. 
That  she  and  her  family  had  been  under  considerable 
obligations  to  the  father  of  the  Plaintiff;  that  she  had 
always  expressed  herself  grateful  for  such  obligations, 
and  desirous  to  repay  the  debt  of  gratitude ;  and  that, 
actuated  by  this  feeling,  she  looked  with  favour  on 
the  Plaintiff,  and  with  disfavour  on  the  person  who 
had  induced  him  to  incur  the  liability  in  question, 
are  facts  proved  beyond  all  doubt  and  question.  In 
this  state  of  circumstances,  being  made  acquainted 
with  the  intended  marriage  of  the  Plaintiff,  it  was 
no  improbable  circumstance,  that  she  should,  with  a 
view  to  that  event,  repeat  her  former  and  still  subsisting 
determination. 


1852. 


Mrs.  Money  distinctly  swears  that  she  did  so,  and 
that  she  did  so  with  reference  to  this  marriage.  The 
statement  of  the  Defendant  herself  is  the  admission  of 
a  conversation  on  the  subject — an  admission  that  she  ^ 
never  expressed  any  intention  to  sue  the  Plaintiff — an 
admission  that  one  of  the  reasons  she  gave  for  her 
refusal  to  give  up  the  bond  was,  becaiise  '^  she  would 
not  be  doubted,  meaning,"  says  the  answer,  '^  as  to  her 
intention  not  to  distress  the  Plaintiff;"  which  words 
'^  not  to  distress  the  Plaintiff "  have  no  sensible  meaning, 

unless 
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unless  they  refer  to  not  enforcing  payment  of  the  debt ; 
and,  lastly,  an  admission,  that  the  other  reason  she  gave 
for  her  refusal  to  give  up  the  bond  was,  that  she  wished 
to  retain  possession  of  it  as  a  security  against  Hooper. 
These  admissions  of  the  Defendant,  Mrs.  Jorden,  as 
well  as  the  evidence  of  Mrs.  Money,  and  the  other 
evidence  in  the  cause  to  which  I  have  referred,  concur 
in  establishing  the  first  proposition,  and  in  satisfying 
me,  that  the  Defendant,  Mrs.  Jorden,  did,  at  the  time 
when  the  treaty  for  the  Plaintiff's  marriage  was 
pending,  make  a  statement  to  the  effect,  that  she  would 
never  enforce  from  the  Plaintiff  payment  of  the  debt 
due  on  the  bond. 


The  observations  I  have  already  made,  and  the 
evidence  I  have  stated  in  support  of  the  .first  propo- 
sition, do,  at  the  same  time,  establish  the  second  propo- 
sition. It  is  proved,  that  Mrs.  Jorden  was  one  of  the 
first  persons  informed  of  the  proposal  of  the  Plaintiff  to 
Miss  Poore;  and  the  evidence  both  of  Mr.  Money  and 
of  Mrs.  Money  is  distinct  as  to  conversations  having 
taken  place  with  Mrs.  Jorden  with  reference  to  the 
proposed  marriage  of  the  Plaintiff.  The  passage  in  the 
answer  of  Mrs.  Jorden,  to  which  I  have  already  referred, 
states  the  conversation  in  question  as  having  occurred 
on  the  occasion  of  one  of  those  conversations,  which  the 
Defendant  admits  took  place  between  herself  and  Mrs. 
Money  prior  to  the  Plaintiff's  marriage,  and  with 
reference  to  it.  The  natural  and  necessary  inference, 
,  or  rather  meaning,  is,  that  a  conversation  with  reference 
to  a  marriage  took  place,  with  a  view  to  the  arrange- 
ments to  be  made  on  the  marriage ;  that  is,  to  enable 
both  the  Plaintiff,  himself  and  the  friends  of  the  lady 
to  know,  what  was  his  real  situation  in  life,  his  means 
of  support,  and  his  future  prospects,  and  to  enable 
them  to  deal  with  the  property,  both  of  his  intended 
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wife  and  of  that  which  his  father  might  settle  upon 
him^  in  accordance  with  such  knowledge.  I  cannot 
doubt^  that  this  was  the  mutual  feeling  on  both  sides^ 
and  that  on  both  sides  this  was  the  understood  object 
of  the  communication  which  took  place. 


1862. 


Money 

V. 
JORDEN. 


With  regard  to  the  third  proposition,  the  evidence  of 
the  various  members  of  the  family  of  the  Plaintiff  show, 
that  the  declarations  of  Miss  Mameli  were  communicated 
to  the  Plaintiff,  and  that  the  arrangements  of  the  marriage 
were  settled  on  the  faith  of  their  truth ;  and  this  propo- 
sition is  further  conclusively  established  by  the  evidence 
of  Lady  Poore^  who,  in  answer  to  the  thirty-second 
interrogatory,  deposes  to  this  effect :  "  I  depose  that  a 
settlement  was  executed  on  the  marriage  of  my  daughter 
with  the  Plaintiff  in  Augi^t  1845.  The  first  life-interest 
in  the  property  of  my  daughter  was  settled  on  the 
Plaintiff  by  such  settlement.  I  had  on  various  occasions, 
previously  to  the  Plaintiff's  marriage  with  my  said 
daughter,  heard  of  the  bond  in  the  pleadings  mentioned, 
and  the  particulars  connected  therewith,  and  of  the 
abandonment  of  the  debt  in  such  bond  mentioned.  I 
first  heard  of  such  abandonment  of  the  debt  firom  the 
Plaintiff,  and  afterwards  firom  his  brother,  George 
Money;  and  I  spoke  to  the  Plaintiff's  father  on  the 
subject,  who  informed  me,  that  the  debt  was  entirely  at 
an  end,  and  that  the  said  Louisa  Jorden  had  given  up 
or  abandoned  the  debt,  in  consequence  of  the  kindness 
George  Money,  the  father,  had  shown  to  Louisa  Jorden 
and  her  brother  when  they  were  in  India,  and  I  was 
so  informed  by  the  aforesaid  persons  at  my  residence  at 
CuffneUsy  and  afterwards  at  Weihamy  in  the  county  of 
Wiltshire,  the  residence  of  George  Money,  the  father. 
The  Plaintiff  did  marry  on  the  faith  of  the  abandon- 
ment of  the  debt,  as  I  know,  firom  the  statements  he 
and  his  father  and  brother  made  to  me,  at  the  time  and 

VOL.  XV.  2  c  previously 
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previously  to  the  preparation  of  the  settlement ;  and  it 
was  upon  the  £uth  of  the  debt  being  so  abandoned  that 
I  consented  to  the  first  life-interest  in  the  property  of 
my  daughter  being  settled  upon  the  Plaintiff;  and  I 
would  not  have  permitted  such  settlement  to  be  exe- 
cuted^ if  I  had  not  confided  in  such  abandonment." 


•  In  my  opinion^  this  evidence  proves  conclusively, 
that  the  declarations  of  Mrs.  Jorden  were  commu- 
nicated to  Lady  Poore^  and  that,  acting  upon  the 
belief  of  the  truth  of  those  representations,  the  set- 
tlement made  on  the  marriage  was  made  so  as  to 
confer  on  the  Plaintiff  property  which  otherwise  would 
have  been  protected  frdln  all  liability  to  payment  of  any 
portion  of  the  debt  seciired  by  the  bond  and  judgment 
in  question.  .  In  truth,  the  strong  inclination  of  my 
opinion  is,  that  so  far  as  concerns  Mrs.  Jorden^  she 
never  intended  to  put  this  bond  or  judgment  in  force 
against  the  Plaintiff;  and  that  but  for  the  commimication 
made  by  the  Plaintiff  in  1849  to  Mr.  Jorden^  neither 
the  proceedings  at  law  nor  the  suit  in  equity  would 
have  been  heard  of.  I  entertain,  therefore,  no  doubt, 
that  Mrs.  Jorden  was  sincere  when  she  expressed  her 
intention  not  to  enforce  payment  of  the  debt.  But  this 
circumstance  is  not  material  to  be  inquired  into,  as  it 
does  not  alter  or  affect  the  principle  of  equity,  which  is — 
that,  as  the  Plaintiff  and  other  persons  have  acted  on  the 
fiEuth  of  these  representations,  and,  trusting  to  their 
truth,  have  entered  into  irrevocable  engagements,  Mrs. 
JordeUy  who  has  knowingly  induced  or  permitted 
them  so  to  act,  cannot  afterwards  repudiate  her  assu- 
rances, and  by  her  conduct  negative  the  truth  of  the 
statements  she  then  made. 


I  forbear  to  express  any  opinion  on  the  second  grotmd 
on  which  the  Plaintiff  rests  his  case  for  relief  in  equity — 

namely. 
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namely^  his  father's  forbearance  to  settle  the  Midnapore 
property  on  his  son's  marriage,  in  consideration  of  the 
Defendant  Mrs.  Jorden  agreeing  never  thereafter  to 
enforce  from  the  Plaintiff  any  payment  in  respect  of 
this  bond  and  judgment.  As,  in  my  opinion,  the 
Plaintiff  is  entitled  to  a  decree  on  the  other  point, 
which  I  have  gone  into  at  large,  it  would  be  needless 
to  discuss  the  other ;  and  I  forbear  doing  so  the  more 
readily,  because,  if  this  case  should  go  to  a  higher 
tribunal,  I  should  not  then  have  prejudiced  the  case 
of  either  party  by  an  expression  of  opinion  upon  a 
point  on  which  I  have  not  rested  my  judgment. 


387 


1852. 


This  is  a  case  in  which,  if  possible,  I  should  wish  to 
avoid  giving  any  costs  of  the  suit,  but  I  cannot  discover 
any  principle  which  would  entitle  me  so  to  do;  the 
costs  must  follow  the  usual  course,  and  be  paid  by 
the  unsuccessful  party  to  the  successful  party. 


Note. — Upon  appeal,  the  Lords  Justices  disagreed  in  opinion. 
Lord  Justice  K»  Bruce  held,  that  a  valid  agreement  for  valuable 
consideration  had  been  proved,  and  that  it  was  a  breach  of  the 
agreement  to  enforce  the  bond.  Lord  Crantcorth,  however, 
thought,  ^«^,  that  the  principles  applied  by  the  Master  of  the 
Rolls  were  only  applicable  to  cases  of  misrepresentation ;  and, 
secondly  J  that  having  regard  to  the  positive  denial  of  the  Defen- 
dants, the  agreement  had  not,  according  to  the  rules  of  the 
Court,  been  sufficiently  proved. 

The  objection  on  the  Statute  of  Frauds  does  not  appear  to  have 
been  taken.  See  29  Car.  2,  c.  3,  «.  4 ;  Montacute  v.  Maxwell^ 
1  P.  WUUams,  618 ;  RandaU  v.  Morgan,  12  Ves,  73 ;  V Estrange 
V.  Robinson^  1  Hogan,  202  $  Dundas  v.  Dutens,  1  Ves.  Jun.  196. 
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Mar. ^29.  JONES  V.  FOXALL. 


Principles  on  ^TTHE  fects  of  this  case  were  shortly  these:    Pre- 

^      iJ^  viously  to  the  marriage  of  Ann   Minchin,  the 

breach  of        mother  of  the  Plaintiff,  in  June  1880,  a  sum  of  850/. 

trust,  trus-      j^^d  been  lent  by  her  to  the  banking  firm  of  Thomas 

tees  sre 

charged  with  ^^^^  *^d  Co.  on  interest  at  five  per  cent,  per  annum. 

simple  and      In  June  1880,  on  the  marriage  of  the  father  and  mother 

te^K'^d^'  of  the  Plaintiff,  this  sum  of  350/.,  being  the  debt  due 

with  the  pro-  firom  the  banking  firm,  with  interest  at  five  per  cent. 

fits  made  in    p^j.  annirai,  together  with  certain  stock  in  trade,  was 

the  inyest-  . 

ment  of  assigned  to  Charles  Chamherlaine  and  the  Defendant 

trust-money    Joseph  FozaU  upon  trust,  to  stand  possessed  thereof  for 

Generallv     ^^®  ^^^^  *^^  separate  use  of  the  mother  for  her  life, 

an  executor     and  subject  to  a  power  of  appointment  (which  did  not 

improperly  appear  to  have  been  exercised),  and,  after  her  decease. 

retaining  .  .  . 

balances,  is  ^  trust  for  any  child  of  the  marriage. 

charged  with 

interest  at 

fourpercent.;       T^®  settlement  provided,  that  the   trustees  should 

but  if,  in  ad-  call  in  the  debt  of  850/.  during  the  life  of  the  mother, 
commits  a  whenever  they  should  be  requested  by  her,  by  any  note 
breach  of  in  writing,  to  do  so ,'  and  after  her  decease,  the  settle- 
^^  ®^  ment  made  it  imperative  upon  the  trustees,  without 
money  from    &ny  request  or  application  from  any  one,  to  call  in  this 

a  proper  into  gu^  of  350/.,  and  the  interest  due  on  it,  and  to  invest 
an  improper 

state  of  in-  "^e 

vestment,  he  is  charged  five  per  cent.  If  he  employ  the  trust-money  in  trade,  he 
will  be  charged  either  with  the  profits,  or  five  per  cent,  compound  interest. 

From  1834  to  1850,  a  trustee,  who  ought  to  have  withdrawn  a  trust-fund 
from  a  trading  firm,  of  which  he  was  a  member,  neglected  to  do  so.  He  was 
charged  with  compound  interest  at  five  per  cent.,  and  with  costs. 

Letters  written  "  without  prejudice"  cannot  be  used  in  evidence  of  admissionB. 
The  practice  of  attempting  to  do  so  disapproved  of. 
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the  amount  in  govemment  or  real  securities^  upon  the 
trusts  of  the  settlement. 

The  mother  received  the  interest  during  her  life,  and 
never  required  the  money  to  be  got  in.  She  died  on 
the  15th  of  November  1884,  leaving  the  infant  Plaintiff, 
her  only  child ;  and  since  then,  no  step  had  been  taken 
till  this  bill  was  filed  in  January  1850,  either  to  get  in 
the  money  or  to  receive  the  interest. 

The  manner  in  which  the  Defendant  Foxall  became 
connected  with  this  trust-fund  was  as  follows :  When 
the  settlement  was  executed  in  1830,  the  firm  of 
Thomas  Clarke  and  Co.  consisted  of  Thomas  Clarkey 
Francis  Clarke y  and  the  Defendant  Joseph  Foxall ; 
the  sum  of  350/.  was  therefore,  at  that  time,  a  debt  due 
firom  himself  and  his  co-partners,  jointly  and  severally. 
This  continued  to  be  the  state  of  the  case  till  the  month 
of  October  1847,  when  Thomas  Clarke  died;  and  Francis 
Clarke  and  the  Defendant  Foxall  continued  to  carry  on 
the  partnership  till  the  beginning  of  the  year  1860, 
a  fortnight  before  this  bill  was  filed,  when  it  was  finally 
dissolved.  In  March  1836,  Charles  Chamberlaine, 
having  taken  no  step  to  get  in  and  invest  the  money 
settled,  retired  from  the  trust,  and  Thomas  Wilson 
was  appointed  co-trustee  with  Foxally  in  his  stead. 
C  Chamberlaine  died,  and  the  suit  was  revived  against 
his  legal  personal  representative.  Neither  Francis 
ClarkCy  nor  the  legal  personal  representatives  of  the 
deceased  partner  Thomas  Clarke,  were  parties  to 
the  suit.  In  this  state  of  things,  the  present  bill  was 
filed,  claiming  an  account  of  the  profits  made  by  the 
Defendant  Foxall  on  this  debt,  and  a  reference  to  the 
Master,  to  ascertain  whether  it  would  be  for  the  Plaintiff's 
interest  to  take  the  amount  of  profits  realised  by  the  use  of 
this  sum  of  money,  or,  if  the  Court  should  be  of  opinion 

that 


1852. 
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that  the  Plaintiff  was  not  entitled  to  such  relief,  then 
for  interest  at  five  per  cent.,  with  yearly  rests. 

The  Defendants,  on  the  other  hand,  said,  that  on 
the  28th  of  December  1849,  above  a  fortnight  before 
the  bill  was  filed,  the  whole  principal,  with  interest  at 
five  per  cent.,  was  invested  in  the  funds,  in  the  joint 
names  of  FoxaU  and  Wilson,  on  the  trusts  of  the  settle- 
ment, and  that  the  Plaintiff  was  entitled  to  nothing  more ; 
that,  consequently,  whatever  decree  the  Court  might 
make  as  to  the  security  of  the  fiind,  they,  the  Defen- 
dants, were  entitled  to  have  their  costs  of  this  suit. 

A  correspondence  between  the  solicitors,  written 
'^without  prejudice,"  was  attempted  to  be  given  in 
evidence. 


Mr.  W.  M,  James  and  Mr.  Selioyn,  for  the  Plaintiff, 
argued,  that  on  the  death  of  Mrs.  Jones,  it  was  obliga- 
tory on  the  trustees  to  call  in  the  money  lent  to  the 
banking  firm  of  which  FoxaU  was  a  partner ;  that  the 
trustees,  having  committed  a  breach  of  trust,  by  allow- 
ing it  to  remain  in  the  hands  of  the  bankers,  the 
cestui  que  trust  had  the  option  of  either  taking  the 
proportional  profits  made  by  the  employment  of  the 
money  in  the  business,  or  interest  at  five  per  cent,  with 
annual  rests.  They  cited  Heathcote  v.  Hulme^a); 
Burden  v.  Burden(b) ;   Willett  v.  Blanford{c). 

Mr.  R.  Palmer  and  Mr.  Eddis,  for  the  Defendant 

FoxaU,  insisted,  that  the  Plaintiff  could  not  be  entitled 

to  the  profits,  for  the  fund  was  not  ear-marked,  and 

that  the  other  partners  were  neither  trustees  nor  parties 

to  the  suit ;  and,  that  as  the  Defendant  FoxaU  had  only 

received 

(a)  1  Jac.  4-  W,  122.  (c)  1  Hare,  253. 

{h)  1  Ves.  ^  B,  170. 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY. 

received  one-third  of  the  profits  of  the  business^  the 
Plaintiff  could  not  be  entitled  to  a  greater  proportion ; 
that  the  Plaintiff  was  not  entitled  to  annual  rests,  for 
there  was  no  direction  in  the  settlement  to  accumulate ; 
and  that  as  the  Defendant  Foxall  h^d  done,  before  suit, 
all  he  was  bound  to  do,  he  was  entitled  to  his  costs. 
They  cited  Chambers  y.  Howell  (a),  and  Wedderbum  v. 
Wedderbum  (J). 
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Mr.  Elmsley  and  Mr.  Shee^  for  the  executrix  of 
Chamberlaine,  the  other  trustee,  contended,  that  as  he 
had  retired  from  the  trust  in  March  1836,  a  year  and  a 
quarter  from  the  death  of  Mrs.  Jones,  there  had  not 
been  such  a  degree  of  negligence  on  his  part,  during 
that  short  period,  as  to  fix  him  with  a  breach  of  trust : 
Brice  V.  Stokes  (c) ;  Walker  v.  Symonds  (d) ;  Buxton 
V.  Buxton  (e), 

Mr.  W.  3f.  James  J  in  reply. 

The  Masteb  of  the  Rolls. — I  will  consider  this  case. 


The  Master  of  the  Rolls. 


Mar.  29. 


The  question  in  this  cause  is,  whether  the  Defendant 
FoxaU  is  liable,  in  his  character  of  trustee  of  a  settle- 
ment made  on  the  marriage  of  the  father  and  mother  of 
the  infant  Plaintiff,  for  more  than  the  principal,  and 
interest  at  five  per  cent.,  of  a  sum  of  money  secured  by 
that  settlement.  The  Defendant  admits  his  liability  to 
that  extent,  and,  before  this  bill  was  filed,  expressed 

his 


(a)  11  Beav,  6. 
(6)  2  Keen,  722  ;  ajid  4  Myl 
4-  Or.  41. 


(c)  11  Ves.  319. 

\d)  3  Swan.  1. 

{e)  1  Myl.  ^  Or.  80. 
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1852.        his  readiness  to  make  that  amount  good  without  suit. 

jqj^^       The  Plaintiff,  by  his  next  friend,  claims  more  than 

V.  this,  and  contends,  that  the  Defendant  FoxaU  is  liable 

FoxALL.      ^Q  account  for  the  profits  produced  by  this  sum  of  money, 

or  for  interest  at  five  per  cent.,  with  yearly  rests,  on  the 

ground  that  this  money  was  employed  by  the  Defendant 

FoxaU  in  his  trade  of  a  banker,  and  in  violation  of  his 

duty  as  a  trustee,  under  that  settlement. 

The  rules  which  apply  to  the  cases  in  which  execu- 
tors are  charged  with  interest  on  the  balances  retained 
by  them  are  subject  to  a  good  deal  of  difficulty,  arising, 
not  so  much  from  any  doubt  as  to  the  principles  them- 
selves, as  from  the  practical  application  of  them  to 
particular  cases.  Generally,  it  may  be  stated,  that  if 
an  executor  has  retained  balances  in  his  hands  which 
he  ought  to  have  invested,  the  Court  will  charge  him 
with  simple  interest  at  four  per  cent,  on  these  balances; 
if,  in  addition  to  such  retention,  he  has  committed  a  direct 
breach  of  trust,  or  if  the  ftmd  had  been  taken  by  him 
from  a  proper  state  of  investment  in  which  it  was  pro- 
ducing five  per  cent.,  he  will  be  charged  with  interest 
after  the  rate  of  five  per  cent,  per  annum;  if,  in 
addition  to  this,  he  has  employed  the  money  so  obtained 
by  him  in  trade  or  speculation,  for  his  own  benefit  and 
advantage,  he  will  be  charged  either  with  the  profits 
actually  so  obtained  by  him  from  the  use  of  the  money, 
or  with  interest  at  five  per  cent,  per  annum,  and  also 
with  yearly  rests,  that  is,  with  compound  interest. 

The  principle  on  which  the  Court  charges  the  executpr 
with  the  profits,  which  have  actually  arisen  from  the  pro- 
perty of  his  cestuis  que  trust  employed  by  him,  is  obvious, 
and  of  general  application  where  such  profits  are  proved 
to  have  been  made.  It  was  the  money  of  the  cestuis  que 
trust,  and  they  are  entitled  to  receive  the  profits  it  has 
earned.     The  principle  upon  which  executors  charged 

with 
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with  interest  on  balances  are  made  to  account  with  1852. 
yearly  or  half  yearly  rests^  is  not  so  clearly  defined^ 
nor  are  the  decided  cases  by  any  means  free  from 
obscurity  or  contradiction.  In  some  cases^  the  Court 
has  charged  the  trustee  with  annual  rests^  because 
the  trust  under  which  he  acted  in  distinct  terms 
required  him  to  accumulate  the  frind  at  compound 
interest;  in  other  cases^  the  principle  seems  to  have 
been,  that  the  Court  visits  the  executor  or  trustee  with 
an  account,  in  the  nature  of  a  penalty  for  his  mis- 
conduct, where  he  has  not  merely  committed  a  breach 
of  trust,  but  where  he  has  himself  endeavoured 
to  derive,  or  has  actually  obtained,  some  pecuniary 
advantage  from  the  use  of  the  money,  of  which  he  has 
thus  obtained  possession.  In  all  these  cases,  however, 
a  large  discretion  seems  to  have  been  exercised  by  the 
Court  with  regard  to  the  facts  and  circumstances 
attending  each  particular  case ;  and  it  is  to  the  exercise 
of  this  discretion  that  the  obscurity  in  discovering  the 
principle,  in  some  of  the  reported  cases,  is  to  be  attri- 
buted ;  and  it  is  only  on  this  principle  that  the  later 
cases,  in  which  the  rule  has  been  drawn  more  strin- 
gently against  the  trustee,  can  be  reconciled  with  some 
of  the  earlier  authorities. 

In  the  case  before  me,  a  direct  and  positive  breach 
of  trust  was  committed.  It  was  not  mere  negligence, 
by  omitting  to  perform  the  duty  incidental  to  executors, 
but  a  direct  disobedience  by  the  Defendant  FoxaUy  in 
his  character  of  trustee,  of  the  plain  and  positive  trust 
which  he  had  been  directed  to  perform,  and  which,  by 
accepting  the  trust,  he  had  undertaken  to  perform. 
The  trustee  was  enjoined  by  the  deed,  on  the  decease  of 
the  mother,  to  get  in  this  sum  of  350/.,  and  to  invest  it 
on  the  trusts  of  the  settlement ;  and,  if  this  had  been 
done,  the  frmd  would  have  produced  compound  interest 

for 
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1852.        for  the  Plaintiff;  for^  as  he  was  then,  and  still  is,  an 

^*^''"*"^    infitnt,  and  as  his  father  appears  to  have  been  of 

t7.  ability  to  maintain  him,  the  dividends  might  and  ought 

FoxALL.      to  have  been  invested  from  time  to  time  for  his  benefit, 

imtil  he  attained   twenty-one.      Instead,  however,  of 

adopting  this  course,  the  Defendant  FoxaU  retained 

this  money  as  part  of  the  capital  engaged  in  the  firm 

carried  on  by  himself  and  his  partners,  whereby  the 

capital  of  the  concern,  and  his  share  of  the  profits 

produced  by  it,  were  increased. 

It  is  urged,  that  the  sum  was  of  small  amount,  and 
that  it  can  scarcely  be  supposed  that  any  great  advan- 
tage was  to  be  derived  from  350/.,  more  or  less,  to  a 
banking  concern.  I  feel  myself  bound  to  disregard 
that  argument.  The  principle  must  be  the  same  whether 
the  sum  be  large  or  small ;  and,  if  the  benefit  be  small, 
the  sum  charged  on  the  trustee  will  be  proportionally 
small  also.  In  all  this,  the  Defendant  FozaU  acted  in 
direct  violation  of  his  duty  as  trustee.  It  was  a  violation 
of  that  duty  not  to  endeavour  to  obtain  payment  of 
either  the  principal  or  interest  of  this  sum  of  money 
for  the  benefit  of  the  infant  cestuis  que  trust,  from  the 
month  of  November  1834,  down  to  the  month  of  January 
1850,  when  this  bill  was  filed — a  period  exceeding 
fifteen  years.  The  rate  of  interest  secured  by  the  con- 
ditions on  which  the  loan  was  originally  made  was 
Jive  per  cent,  per  annum;  interest,  therefore,  at  a  less 
rate  than  five  per  cent,  per  annum  could  not  be  charged ; 
and  if  paid  and  invested  for  the  benefit  of  the  infant, 
it  would  have  accumulated  at  compound  interest  The 
neglect  to  pay  off  this  money  is  a  tacit  acknowledgment 
by  the  partners  (the  trustee  being  one  of  them),  that 
the  retention  and  the  employment  of  it  by  them  was 
beneficial,  even  if  five  per  cent,  per  annum  were  paid 
for  it. 

It 
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It  is  obvious,  therefore,  that  FoxaU  must  be  charged 
with  something  more  than  the  mere  re-payment  of  the 
principal  and  the  interest  retained  by  him  and  his 
partners  for  fifteen  years. 


895 


1862. 


In  what  way  is  he  to  be  charged  ?  I  cannot  charge 
the  trustee  with  a  greater  amount  of  profits  than  he 
has  actually  received;  and  according  to  the  evidence 
before  me,  as  indeed  was  probable,  the  trustee  Foxdli 
received  only  one  third  part  of  the  profits  produced  by 
this  sum :  it  would  clearly,  therefore,  not  be  for  the 
interest  of  die  Plaintiff  to  make  him  account  only  for 
one-third  of  those  profits.  But  with  respect  to  annual 
rests,  there  are  various  considerations  whidi  have  led 
me  to  the  opinion  that  he  must  be  so  charged.  These 
are,  first,  the  direct  breach  of  trust  committed  by  the 
trustee  not  requiring  payment  of  this  money ;  secondly, 
the  long  time  which  has  elapsed  since  this  breach 
of  trust  has  been  committed ;  thirdly,  the  absence  of 
any  attempt  either  to  repair  the  breach  or  to  perform 
the  trusts,  until  complaint  was  made  shortly  prior  to 
the  filing  of  the  bill ;  fourthly,  and  more  especially, 
that  during  all  this  time  the  trust-fund  has  been  em- 
ployed in  the  trade  carried  on  by  the  trustee  and  his 
co-partners,  firom  which,  in  common  with  them,  he  has 
derived  benefit ;  to  which  may  be  added,  that  if  the 
Defendant  FoxaU  and  his  co-partners  had  regularly 
paid  the  interest  they  had  contracted  to  pay,  even  if 
the  money  had  not  been  repaid,  the  infant  would  have 
had  the  benefit  of  that  interest,  which  has  been  retained 
in  trade  by  the  trustee  and  his  co-partners. 

Taking  all  these  matters  into  consideration,  I  am  of 
opinion,  that  the  Defendant  FoxaU  must  be  charged, 
not  merely  with  interest  at  five  per  cent,  on  his  balance, 
but  that,  in  taking  such  account,  he  must  be  charged 

with 
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with  yearly  rests  (a).    In  addition  to  this,  and  as  this  suit 
has  been  occasioned  by  the  necessity  of  resorting  hither 
t,.  for  the  purpose  of  repairing  the  breach  of  trust  com- 

FoxALL.  mitted  by  him,  and  as  he  has  not  offered  to  pay  without 
suit,  that  which  I  am  of  opinion  the  Plaintiff  is  entitled 
to  recover,  I  am  of  opinion  that  he  must  pay  the  costs 
of  the  suit. 

And  here  I  should  conclude  what  I  have  to  say,  but  that 
I  think  it  proper  to  add,  that  I  have  paid  no  attention 
to  the  correspondence  and  negotiations  which  occurred 
between  the  father  of  the  Plaintiff  and  the  Defendant 
FozaUy  which  have  been  given  in  evidence,  and  com- 
mented upon  in  this  case.  In  the  first  place,  the 
Plaintiff,  who  is  an  infant,  cannot  be  bound  by  any 
admissions  made  by  any  one  professing  to  act  on  his 
behalf.  But,  in  addition  to  this,  I  find  that  the  offers 
were  in  fact  made  without  prejudice  to  the  rights  of  the 
parties ;  and  I  shall,  as  £eu:  as  I  am  able,  in  all  cases, 
endeavour  to  repress  a  practice  which,  when  I  was  first 
acquainted  with  the  profession,  was  never  ventured 
upon,  but  which,  according  to  my  experience  in  this 
place,  has  become  common  of  late — ^namely,  that  of 
attempting  to  convert  offers  of  compromise  into  admis- 
sions of  acts  prejudicial  to  die  person  making  them. 
If  this  were  permitted,  the  effect  would  be,  that  no 
attempt  to  compromise  a  dispute  could  ever  be  made. 
K  no  reservation  of  the  person  who  made  an  offer  of  com- 
promise could  prevent  that  offer,  and  the  letters  con- 
taining or  relating  to  it,  from  being  afterwards  given 
in  evidence,  and  made  use  of  against  him,  it  is  obvious 
that  no  such  letter  would  be  written  or  offer  made.  In 
my  opinion,  such  letters  and  offers  are  admissible  for 
one  purpose  only,  namely,  to  show  that  an  attempt  has 

been 
{a)  See  Williams  v.  Potoell,  post. 
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been  made  to  compromise  the  suit^  which  may  some- 
times be  necessary ;  as,  for  instance^in  order  to  account 
for  the  lapse  of  time,  but  never  for  the  purpose  of  fixing 
the  person  making  them  with  any  admissions  con- 
tained in  such  letters ;  and  I  shall  do  all  I  can  to  dis- 
courage this  modem  and,  as  I  think,  most  injurious 
practice  (a). 

The  estate  of  the  other  trustee  is  liable  to  make  good 
the  principal  and  interest,  but  die  annual  rests  are  to 
be  decreed  against  Fozall  alone,  whose  firm  derived  a 
benefit  firom  the  money,  and  who  was  the  principal 
acting  trustee. 

(a)  See  Hoghton  v.  ffoghion,  ante,  p.  278. 


1852. 


The  ATTORNEY -GENERAL  at  the  relation  of 
RICHARD  WHITWORTH  v.  The  HABER- 
DASHERS' Company. 

riiWO  petitions  were  presented  by  the  Attomey- 
General  in  different  cases,  which  involved  the 
same  point.    They  were  argued  together,  and  it  is 
sufficient  to  state  the  circumstances  of  one  of  them. 

In  1656,  a  Grammar  School  at  Newport  was  esta- 
blished and  endowed  by  Mr.  Adams,  of  which  the 
Haberdashers^  Company  were  the  trustees. 

The  above  information  was  filed  in  1787,  by  the 

Attorney-General,  at  the  relation  of  Richard  Whit- 

worth  ;  and  by  the  decree  made  in  1792,  it  was  declared, 

that  there  was  no  resulting  trust  in  the  charity  estate 

in 

The  adminigtration  of  a  charity  hy  a  Court  of  equity  ought 
tinned  after  a  scheme  and  final  decree. 


Jan.  30. 
May  22. 

The  Attor- 
ney-General 
possesses  the 
entire  domi- 
nion over 
every  infor- 
mation insti- 
tated  in  his 
name,  whe- 
ther it  befiled 
6zq^Ectb,orat 
the  instance 
of  a  relator. 
It  is  irre- 
gular for  the 
solicitors  of  a 
relator  to 
proceed  in  a 
charity  in- 
formation af- 
ter the  death 
of  the  relator, 
not  to  be  con* 
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in  question  in  favour  of  the  heir-at-law  of  the  testator, 
and  it  was  referred  to  the  Master  to  approve  of  a  proper 
scheme. 

In  1797,  by  an  order  on  further  directions,  the  scheme 
was  confirmed;  and  it  was  referred  to  the  Master  to 
appoint  a  Receiver  of  the  rents  and  profits  of  the  charity 
estate,  with  the  usual  directions  as  to  salary,  security, 
passing  accounts,  attornment  of  the  tenants,  and  liberty 
to  set  and  let,  from  time  to  time,  with  the  approbation 
of  the  Master.  And  it  was  ordered,  that  such  Receiver 
should,  from  time  to  time,  make  the  several  payments 
on  account  of  the  charity,  according  to  the  plan  speci- 
fied in  the  scheme,  and  should  pay  the  salaries  and 
incidental  expenses  relating  to  the  charity,  and  pay  his 
balances  into  Court. 


Under  this  decree,  Receivers  were  from  time  to  time 
appointed;  and,  in  1889,  the  present  Receiver  was 
appointed. 

A  Mr.  Cotes  was  the  solicitor  for  the  informant  at  its 
institution.  He  was  succeeded  in  his  professional 
business  by  Messrs.  Cotes  and  Batemany  and  afterwards 
by  Bateman  and  JoneSy  then  by  Bateman  alone,  and 
subsequently  by  Bateman  and  Bennett;  and,  at  present, 
Messrs.  Bennett  and  Field  were  the  representatives  in 
business  of  the  original  solicitor  in  the  information. 

• 

The  relator  had  died  some  time  since,  but  when  did 
not  appear ;  nevertheless,  the  successive  firms  had  con- 
tinued, down  to  the  present  time,  to  act  as  solicitors  for 
the  informant  in  this  suit,  having  been  regularly  served 
with  the  ordinary  notices,  &c.  by  the  Defendants ;  and 
they  had  yearly  received  some  inconsiderable  costs  as 
solicitors  of  the  relator. 

The 
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The  matter  haying  been  brought  to  the  notice  of  the 
Attorney-General,  he  presented  this  petition,  intituled, 
not  only  in  the  suit,  but "  in  the  matter  "  of  the  Ghrammar 
School,  and  *'  in  the  matter"  of  the  solicitors,  stating  to  the 
above  effect ;.  and  that  for  many  years  past,  the  passing 
of  such  accounts,  and  many  of  such  proceedings,  had 
been  attended  only  by  the  Defendants  and  the  suc- 
cessors in  business  of  Mr.  CoteSy  who  had  acted  as 
solicitors  for  the  informant,  and  who,  without  any 
authority  from  the  Attorney-General,  had  taken  on 
themselves  to  act  for  the  Attorney-General  in  the  matter 
of  the  charity,  and  had  received  large  sums  for  costs 
out  of  the  charity  estate.  It  also  stated,  that  a 
reference  had  been  made,  in  the  suit  in  1851,  as  to 
repairs,  &c.,  by  which  it  was  ordered  that  the  Attorney- 
General  should  be  served  with  the  proceedings,  and  that 
such  order  was  made  on  the  petition  of  the  Defendants, 
and  on  the  appearance  of  Coimsel  for  the  relator,  in- 
structed by  Messrs.  Bennett  and  Field, 

The  petition  prayed,  that  it  might  be  declared, 
that  the  appearance  of  Messrs.  JoneSy  Batemany  and 
Bennetty  and  Messrs.  Bennett  and  Fieldy  as  solicitors 
for  the  Attorney-General  and  the  charity,  and  the 
services  of  notices  upon  them,  as  such  solicitors,  had 
been  irregular  and  improper ;  and  that  it  might  be 
referred  to  the  Master,  to  inquire  and  state  what  orders 
and  proceedings  had  been  made  and  had  in  the  matter 
of  the  charity  for  the  last  six  years,  and  who  had 
appeared  as  solicitors  therein  for  the  Attorney-General 
and  of  the  charity,  and  what  monies  had  been 
paid  for  costs,  and  to  whom,  in  respect  of  such  orders 
and  proceedings,  and  to  state  any  circumstances  specially 
with  respect  diereto,  and  that  such  further  order  might 
be  made,  on  such  report,  as  might  be  just. 


1852. 

Attorney- 
General 

r. 
Haber- 
dashers' 
Company. 


The  petition  now  came  on  for  hearing. 
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Mr.  W,  jtf.  James,  in  support  of  the  petition^  argued^ 
that  the  proceedings  had  been  irregular^  that  solici- 
tors had  no  authority  to  represent  the  Attorney-General 
in  the  information^  after  the  death  of  the  informant^ 
without  the  express  sanction  of  the  Attorney-General ; 
and  that  still  less  were  successive  firms  of  solicitors 
entitled  to  take  upon  themselves^  by  inheritance^  the 
protection  of  a  charity  without  the  instructions  of  the 
relator. 

That  here^  the  matters  in  litigation  in  the  suit  had 
been  ftiUy  and  finally  disposed  of  more  than  half  a 
century  ago,  that  all  the  authority  given  by  the 
Attorney-General  to  the  relator  had  then  ceased,  and 
that  all  subsequent  applications,  if  any  became  necessary, 
should  have  been  made  "in  the  matter  "  of  the  charitj-^, 
and  not  in  an  old  suit. 

He  made  no  personal  imputation  on  the  Respon- 
dents, and  asked  no  order  as  against  them ;  the  only 
object  of  the  Attorney-General  being,  to  obtain  from  the 
Court  such  a  declaration  as  would  repress  a  practice  now 
become  common,  but  manifestly  irregular,  and  preju- 
dicial to  the  interests  of  the  charity. 

Mr.  RoupeUy  Mr.  Osborne,  and  Mr.  Kent/on,  for  the 
solicitors,  argued,  that  there  was  no  necessity  for  the 
present  application,  as  the  Attorney-General,  of  his  own 
authority,  might  at  any  moment  stop  any  proceedings 
in  the  suit  (a);  but  that,  until  the  Attorney-General  in- 
terposed, the  relator  had  the  whole  conduct  of  the 
proceedings  (i); — that   the  proceedings  had  been  in 

conformity 

(a)  See  The  Attorney-General  v.  The  Ironmongers^  Company, 
2  Beav.  329,  330 ;  The  AUomef/- General  v.  Johnson,  2  WtUon, 
a  C.  102 ;  The  AUomey-Generai  v.  Barker,  4  MyL  4*  O.  262  ; 
The  Attorney-General  v.  Wright,  3  Beav.  447. 

(5)  Bedesdale,  4th  edition,  22,  99,  100. 
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conformity  with  the  decree,  that  none  of  them  were  1852. 
now  complained  of  as  improper;  and  that  they  had  ^^_^~  ^ 
been  acquiesced  in  by  the  Attorney-General,  who  had 
appeared  in  some  of  the  subsequent  proceedings  in  the 
suit.  That  it  did  not  follow  that  matters  of  mere 
management  might  not  be  conducted  in  the  suit, 
although  defective.  Parsons  v.  Grroome  (a) ;  and 
that  the  parties  could  not  have  proceeded  '^in  the 
matter,"  for  a  Receiver  can  only  be  appointed  in  a 
suit  (J).  They  also  cited  The  Attorney- OenercU  v. 
Dove(c)^  and  The  Attorney- General  y.  Plumptree  (d). 

Mr.  Bigg,  for  the  Haberdashers'  Company. 


Mr.  W,  M,  JameSy  in  reply. 
The  Master  of  the  Rolls. 


I  shall  not  now  decide  on  the  course  proper  to 
be  taken  on  these  petitions.  What  presses  on  me 
is  this:  Has  not  the  Attorney-General,  in  a  great 
measure,  the  power  of  remedying  the  irregularity  com- 
plained of  without  having  recourse  to  the  authority 
of  the  Court?  I  can  have  no  doubt  that  he  has 
the  absolute  control  over  every  information  in  this 
Court,  for  I  find  it  stated,  over  and  over  again,  by 
Lord  Eldon  and  Lord  JRedesdale,  in  the  case  of  The 
Corporation  of  Ludlow  v.  Greenhome{e)y  not  only 
that  the  Attorney-General  has  the  most  complete  and 
entire  control  over  the  proceedings  conducted  in  his 
name,  but  that  it  is  his  duty  to  exercise  it,  when  the 
relator  is  proceeding  against  the  Defendants  more 
oppressively  than  is  necessary.     Lord  JRedesdale  said. 

If 


(a)  12  Beav.  180. 

{h)  3  DanieWs  Pr.  426. 

(c)  Turner  ^  R,  328. 

VOL.  XV. 


(d)  5  Mad.  452. 
{e)  1  Blu  N.  8.  n. 
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If  the  case  before  him  had  proceeded  by  information^ 
the  Attomey-Greneral  would  have  stated  clearly  what 
he  thought  a  fit  object  of  his  protection — ^it  would  have 
been  limited  according  to  what  the  Attorney-General 

4 

thought  consistent  with  justice ;  with  respect  to  the 
Defendant^  an  answer  would  have  been  put  in,  and 
evidence  entered  into,  and  whatever  was  not  admitted 
would  then  have  been  proved.  '*  The  Attomey- 
Greneral,"  he  adds,  "  would  then  have  had  the  control 
of  the  whole  proceedings  ;  he  certainly  might,  and  un- 
questionably often  did  refuse,  to  proceed  to  the  extent 
to  which  relators  would  proceed,  who  might  be  urged 
on  by  animosity  and  by  party  considerations,  especially 
against  a  Corporation ;  and  it  was  his  duty  to  see  that 
justice  should  be  done,  not  only  to  those  who  were 
the  objects  of  the  charity,  but  to  the  trustees  of  that 
charity  "(a). 

From  these  and  other  passages,  it  is  evident  that 
the  Attorney-General  has  the  entire  control  of  the  pro- 
ceedings, and  that  it  is  his  duty  to  exercise  it,  and  he 
may  interfere  at  any  moment,  and  see  that  the  cause  is 
conducted  by  some  one  he  has  confidence  in. 

In  one  of  the  present  cases,  the  decree  was  made  above 
one  hundred  years  ago,  and  without  any  revivor  the 
Receiver  has  from  time  to  time  been  appointed.  The  pro- 
ceedings which  have  taken  place  are  not  now  questioned ; 
but  it  is  stated,  and  very  justly,  that  the  charity  has  not 
been  protected  by  any  relator,  and  the  Attorney-General 
only  became  aware  of  there  being  none,  upon  being  served 
with  a  petition  to  attend  the  settlement  of  a  scheme. 

Admitting  that  it  is  not  the  business  of  the  Attorney- 
General  to  supply  a  new  relator,  I  am  not  satisfied  that 
he  could  not  stop  every  proceeding  in  the  cause  until  a 

fit 
(a)  1  Bit.  {N.  S.)  p.  50. 
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fit  and  responsible  relator  had  been  appointed ;  and,  if 
8o,  there  is  no  necessity  for  the  Court  to  exercise  it« 
jurisdiction.  On  the  whole,  I  am  not  clear  what  would 
be  the  most  proper  course  for  the  Court  to  adopt,  and 
I  shall  therefore  reserve  my  judgment. 


408 
1852. 


The  Master  of  the  Rolls. 

In  this  case,  two  petitions  were  presented  by  Her 
Majesty's  Attorney-General — one  in  the  matter  of  the 
Free  Grammar  School  of  Newport^  in  the  County  of 
Salop y  praying  [His  Honour  stated  the  prayer] ;  and  the 
other  in  the  matter  of  the  Free  Grrammar  School  of 
Wmiam  Jones,  in  Monmouth^  praying  to  the  same 
effect  as  in  the  former  petition,  with  relation  to  Messrs. 
Meredith  and  Reeve,  as  was  prayed  in  the  former 
petition  with  relation  to  Messrs.  Bennett  and  Field. 
In  this  latter  case,  the  information  had  been  filed 
nearly  a  century  and  a  half  ago;  and  the  original  decree 
bore  date  the  10th  of  Jtdy  1708,  by  which  a  Receiver 
was  appointed  of  the  charity  estates,  and  these  estates 
have  from  that  time  to  the  present  been  managed  by 
a  Receiver  appointed  by  the  Court  of  Chancery ;  a  new 
Receiver  being  appointed  whenever  a  vacancy  occurred, 
and  the  last  Receiver  having  been  appointed  in 
1849.  The  relators  in  the  original  suit  have,  it  is 
plain,  long  since  departed  this  life,  and  no  supple- 
mental information  has  been  filed ;  in  fact,  the  business 
of  the  estate  has  been  carried  on  by  the  solicitors 
for  the  time  being,  who  were  the  successors  in 
business  of  the  solicitors  originally  employed  by  the 
relators  when  the  information  was  filed.  It  is  not 
contended  that  any  blame  attaches  personally  to  the 
solicitors  who  have  so  acted;  and  the  Counsel  on  behalf 
of  the  Attorney-General  disclaim  any  desire  to  obtain 

2d2  a 
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a  hostile  order  against  the  solicitors  who  are  Re- 
spondents^ but  seek  some  declaration  by  the  Court  as 
to  the  course  to  be  pursued  for  the  future,  in  cases  of 
this  description,  and  also  some  order,  which  may  have 
the  effect  of  putting  a  stop  to  these  and  similar  pro- 
ceedings. 

When  the  matter  was  first  opened,  it  appeared 
to  me,  that  the  Attorney-General  was  able  to  remedy 
the  inconvenience  complained  of,  without  having  re- 
course to  this  Court ;  and  I  dien  referred  to  various 
passages  to  be  found  in  the  reports,  and  particularly  to 
the  case  of  The  Corporation  otLtidlow  v.  GreenJumse  (a), 
which  establishes  it  as  an  indisputable  proposition,  that 
the  Attorney-General  possesses  the  entire  dominion 
over  every  information  instituted  in  his  name,  whether 
it  be  filed  ex  officio^  or  at  the  instance  of  relators.  It 
was  however  observed,  on  the  part  of  the  Attorney- 
General,  that  he  was  never  informed  of,  and  did  not 
practically,  in  most  cases,  become  acquainted  with  the 
circumstance  of  the  death  of  a  relator,  nor  of  the  con- 
tinuance of  the  proceedings  in  the  cause  so  instituted 
in  his  name ; — that  the  case  before  me  was  an  instance 
of  such  being  the  fact,  and  that  the  Attorney-General 
only  became  acquainted  with  the  circumstance  here 
complained  of,  in  consequence  of  the  rule  of  the  Court, 
which  requires  the  Attorney -General  to  be  served, 
whenever  the  Master  has  to  consider  a  scheme  for  the 
regulation  of  a  charity,  and  which  had  been  directed  in 
this  case,  in  consequence  of  accumulations  of  income 
having  arisen,  which  could  be  applied  only  under  the 
directions  of  the  Court. 

It  is  manifest,  that  the  course  which  has  been 
adopted  in  this  charity  is  open  to  very  great  objection, 

and, 

(a)  1  Bli,  N.  S,  17. 
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and^  unless  checked^  may  be  productive  of  very  great 
abuses.  In  the  first  place^  a  permanent  office,  con- 
ferring a  salary  on  the  person  who  receives  the  rents  of 
the  charity  estate,  is  created,  by  which,  and  by  the 
expense  consequent  on  the  annual  passing  of  his 
account,  the  income  of  the  charity  is  probably  diminished, 
to  a  greater  extent  than  if  the  trustees  themselves,  or  by 
their  agent,  received  those  rents;  and  the  officer  so 
constituted,  though  nominally  appointed  by  the  Court, 
is,  in  truth,  appointed  by  the  trustees  of  the  charity. 
Nothing  has  been  brought  to  my  attention,  in  this 
case,  to  show  that  a  Receiver  is  necessary ;  or  why,  in 
this  case,  more  than  in  the  vast  number  of  other 
charities  in  this  kingdom  under  the  control  of  this 
Court,  it  is  essential  that  the  accounts  should  be  annu- 
ally passed  before  one  of  the  Masters  of  this  Court  (a). 

Assuming,  however,  that  all  this  is  necessary,  it 
cannot  be  considered  that  the  accounts  are  satisfactorily 
passed,  when  no  one  properly  authorised  on  behalf  of 
the  charity  attends  to  check  them.  The  solicitors  in 
this  case  are,  undoubtedly,  gentlemen  of  the  highest 
respectability,  and,  I  make  no  doubt,  watch  the  interests 
of  the  charity  as  carefully  as  if  they  were  regularly 
retained  for  that  purpose  by  the  Attorney-General,  or 
by  existing  relators  ;  but  the  Court  must  regard  this 
matter  wholly  apart  from  any  such  considerations,  and 
must  look  at  the  possibility  of  erroneous  or  improper 
conduct  taking  place,  where  there  is  no  proper  re- 
sponsibility. 

Proceedings  relative  to  charities,  unless  conducted 

by   the  Attorney-General   ex  offidoy   and  under   the 

personal 

(a)  *'  It  is  contrary  to  the  practice  of  the  Court  to  retain  the 
dilution  of  the  application  of  the  ftiture  increase  in  charity  funds ; 
but  the  scheme  being  settled,  it  is  for  the  trustees  to  administer 
the  charity."— -4«onwy-6?cn«ra/ v.  SoUyy  5  i.  7.  {N.  S.)  Ch.  7. 
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Attorney- 
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Habee- 
dashers' 
Company. 
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personal  attention  of  the  solicitor  appointed  for  that 
purpose,  are  required  by  the  Court  to  be  conducted  in 
such  a  manner  as  that  some  person  may,  under  the  orders 
of  the  Court,  be  responsible  in  costs  for  any  improper 
conduct.  All  such  responsibility  ceases,  if  cases  like 
the  present  can  be  permitted  to  continue.  This  very 
inconvenience  and  these  very  objections,  evidently, 
occurred  to  Lord  ThurloWy  and  were  referred  to  by  him, 
when,  in  the  month  of  May  1791,  he  is  reported,  in 
Ves,  Jun.y  to  have  observed,  in  the  very  case  now 
before  me,  viz.,  of  The  Attomey-Oeneral  v.  The  Haber- 
dashers* Company,  on  the  impropriety  of  keeping  these 
informations  alive  for  ever.  His  Lordship  is  reported 
.  to  have  said — "  As  to  the  execution  of  the  trust,  it  is  not 
to  be  kept  under  the  direction  of  the  Court,  to  be  exe- 
cuted by  the  Court  from  time  to  time,  but  is  to  be 
executed  under  a  general  direction  to  the  trustees, 
which  is  the  only  way  of  administering  a  charity. 
Then,  the  first  thing  they  are  to  do  is  to  repair,  which 
must  be  sub  arbitrio  bonorum  vtrorum.  If  the  trustees 
misbehave,  there  must  be  another  information  upon 
the  new  ground.  I  cannot  keep  this  information  here 
for  ever.  I  know  that  these  appUcations  to  the  Court 
are  very  expensive,  and,  for  that  reason,  I  want  to  get 
rid  of  it  "(a). 


I  certainly  have  felt  considerably  embarrassed  as  to 
the  course  proper  to  be  taken  in  this  case ;  nor  do  I  see 
how  any  direction  or  order  which  the  Court  may  make 
in  one  individual  case,  can  have  any  effect  or  control 
over  the  proceedings  in  other  suits,  in  which  a  similar 
course  of  proceeding  may  be  now  in  progress.  To  effect 
that  purpose,  some  General  Order  of  the  Court  would 
probably  be  necessary,  which  might  regulate  or  prevent 

proceedings 
(a)  1  Ves,  Jun.  296  «. 
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proceedings  in  these  cases  of  such  great  antiquity. 
I  shall  do  what  I  can  in  the  present  case  to  pre- 
vent this  practice  from  continuing ;  but  this  will,  as 
I  have  already  stated,  have,  I  apprehend,  but  a  very 
limited  effect.  I  shall,  at  the  instance  of  the  Attorney- 
General,  declare,  that  the  appearance  of  the  solicitors 
on  behalf  of  the  Attorney-General  and  the  charity  since 
the  decease  of  the  relators  is  irregiilar  and  improper, 
and  that  the  services  of  notices  upon  them,  as  such 
solicitors,  have  been  and  are  irregular  and  improper. 
I  do  not  impute  any  blame  to  them  for  having  acted 
according  to  what  appears  to  have  been  an  existing, 
although  irregiilar  practice.  I  make  no  reference  to 
the  Master,  according  to  the  latter  part  of  the  prayer 
of  the  petition,  and  which  part  is,  in  truth,  not  asked 
for  by  the  Attorney-General;  but,  if  the  Attorney- 
General  requires  it,  I  will  make  a  further  order,  re- 
straining all  further  proceedings  in  the  suit  on  behalf 
of  the  Attorney-General  or  on  behalf  of  the  charity, 
except  as  he  shall  direct,  or  until  new  relators  shall 
have  been  duly  constituted. 


1852. 

Attoeney- 
Genebal 

Habeb- 

DASHERS* 

Company. 


The  observations  I  have  made  with  respect  to  one 
of  these  petitions  applies  equally  to  the  other,  and  the 
same  order  must  be  made  on  both  petitions. 

I  shall  make  no  order  as  to  costs,  except  that  the 
costs  of  the  Attorney-General  shall  be  paid  out  of  the 
charity  estates. 


Note. — Ultimately,  the  Attorney-General  not  objecting,  the 
costs  of  all  parties  were  ordered  to  be  paid  out  of  the  charity 
estate. 
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m.  18, 19.  BUTTERFIELD  v.  HEATH. 

April  15. 

A  Toluntary  ^  I  ^HlS  case  came  on  upon  exceptions  to  the  Master's 

woman  is  made  to  some  freehold  property  comprised  in  a  contract 

within  the  for  sale,  dated  the  14th  of  August  1850,  and  entered 

statute  i7                  7 

against  frau-  ^^  between  the  three  Plaintiffe  (the  vendors),  with 

dnlent  con-  the  Defendant  as  purchaser. 

veyances 

{21  Elizabeth, 

e.  4).  The  title  of  the  Plaintifb  was  as  follows :  Mr.  and 

Husband  jjj^  Phillips  married  in  1818,  and  there  was  issue  of 

and  wife  ex-  . 

ecutedapost-  ^^  marriage.     In  1823  her  father  died,  and  she,  being 

nuptialsettle-  then  the  wife  of  Mr.  PhillipSy  became  the  owner  in  fee 

wife's  estate  simple  of  the  property  contracted  to  be  sold.  Afterwards 

in  favour  of  an  indenture,  dated  the  7th  of  February  1839,  was 

thOTiselyes  executed,  by  and  between  her  husband  and  herself  of 

and  their  '    ^ 

children.  the  one  part,  and  three  trustees  of  the  other  part. 

Held,  that  it  whereby,  after  reciting  that  Mr.  and  Mrs.  Phillips  were 

was  void  as  n     ••     .            /.        i-        i                      .      ■. 

againsta  sub-  niutually  desirous  of  settling  the  property  in  the  manner 

sequent  pur-  thereinafter  mentioned,  it  was  witnessed,  that  in  pursu- 

them  W  va-  ^^^  ^^  *'^  desire  and  in  consideration  of  the  marriage 

luable  con-  theretofore  solemnised  between  them,  they  and  each  of 

sideration.  them  granted,  bars^ained,  sold,  released,  and  confirmed 

Apurchaser  „    ,  *             '      .^           \        '                 '            .     ^       . 

must  take  a  ^  ^he  property  m  question  to  the  trustees,  m  fee,  in 

title,  though  trust  for  Mr.  PhUlipSy  the  husband,   for  life,   with 

depending  on  .    :, 

th^vaHdity  remainder 
of  a  voluntary  conveyance  as  against  a  purchaser  for  valuable  consideration, 
with  notice. 


1818.   Marriage. 
1823.   Death  of  &ther. 
1839.   Voluntary  settlement. 


DATES. 

1848.   Conveyance  for  creditors. 
1860.   Sale  by  trustees. 
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remainder  to  Mrs.  Phillips  for  life,  and  after  the  decease        1862. 

of  the  survivor,  for  all  the  issue  of  the  marriage,  in  such 

manner  as  the  husband  and  wife  should  jointly  appoint; 

and  in  default  of  such  appointment,  to  all  the  children 

of  Mrs.  Phillips y  as  tenants  in  conmion,  in  fee  simple, 

vvrith  cross-remainders  between  them;  and  in  default 

of  such  children,  to  Mr.  Phillips,  the  husband,  in  fee. 

This  deed  was  duly  acknowledged  by  Mrs.  PhiUips, 
under  the  statute  (a). 

On  the  24th  of  May  1848,  Mr.  and  Mrs.  Phillips 
mortgaged  this  property  for  a  sum  of  2,600/.  to  Mr. 
Beach,  with  a  power  of  sale;  and  on  the  29th  of 
December  1848,  Mr.  and  Mrs.  Phillips  conveyed  this 
property  to  the  Plaintiffs,  as  trustees,  upon  trust  to 
sell  and  distribute  the  proceeds  of  such  sale  amongst 
the  creditors  of  Mr.  Phillips.  All  these  deeds  were 
duly  acknowledged  by  the  wife,  under  the  Act  for  the 
Abolition  of  Fines  and  Recoveries  (a).  The  Plaintiff 
accordingly,  in  execution  of  the  trusts  reposed  in  them, 
entered  into  a  contract,  dated  the  14th  of  AxigtAst  1860, 
to  sell  these  hereditaments  to  the  Defendant. 

On  a  reference  to  the  Master  as  to  title,  he  found  that 
a  good  title  coidd  be  made. 

To  this  finding  the  Defendant,  the  purchaser,  took 
exceptions. 

There  were  still  issue  of  the  marriage. 

Mr.  Walpole  and  Mr.  Haddan,  for  the  Defendant, 
in  support  of  the  exceptions. — ^First.  The  settlement  of 
1839  was  for  valuable  consideration,  and  not  voluntary; 
for  the  husband  being  tenant  by  courtesy,  and  the 

wife 
(a)  3  &  4  Wm,  4,  c.  74. 
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186S.  wife  owner  of  the  estate^  each  gave  a  good  and  valuable 
consideration  to  the  other  for  the  settlement^  and  the 
wife  became  thereby  a  purchaser  for  valuable  considera- 
tion for  her  children.  It  has  been  held,  that  the  con- 
currence of  a  wife  in  destroying  an  existing  settlement 
is  a  sufficient  consideration  for  a  new  settlement  on 
her,  Scot  v.  Bell  (a) ;  so,  if  the  wife  join  in  barring 
her  dower  for  the  benefit  of  her  husband,  this  is  a 
sufficient  valuable  consideration  to  support  a  settlement 
on  her :  Lavender  v.  Blackstone  (J). 

On  this  point,  they  also  cited  Parker  v.  Carter  (c),  to 
show,  that  the  mutual  concurrence  of  a  husband  and 
wife  in  levying  a  fine  of  lands  in  which  they  were 
jointly  interested  constituted  a  valuable  consideration. 

Secondly.  This  Court  will  never  force  a  doubtful 
title  on  a  purchaser.  "  A  purchaser  is  not  to  take  a 
property  which  he  can  only  acquire  in  possession  by  liti- 
gation and  judicial  decision,"  Price  y.  Strange  (d^-y  and 
here,  the  children  have  given  notice  of  their  intention 
to  dispute  the  purchaser's  title;  if  he  completes,  he  will 
be  purchasing  a  mere  lawsuit.  Again,  this  Court  will 
not  force  on  a  purchaser  a  title  depending  on  the 
destruction  of  a  voluntary  settlement,  and  which  may 
have  been  made  valid  by  subsequent  dealings. 

Thirdly.  The  husband's  creditors  are  not  purchasers 
of  the  wife's  estate  for  valuable  consideration.  It  is 
necessary  to  show  that  she  received  some  consideration 
for  the  conveyance  of  her  own  estate  to  trustees  for 
her  husband's  creditors.  There  is  a  broad  distinction 
between  the  wife's  creditors  and  those  of  the  husband, 

when 

(a)  2  Levinz,  70.  (c)  4  Hare,  409. 

\h)  2  Letinz,  147.  ((Q  6  Madd,  159. 
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when  the  estate  belongs  to  the  wife.     The  conveyance        1862. 
as  regards  the  wife  was  purely  voluntary,  and,  in  case 
of  litigation,  might  possibly  be  avoided,  on  the  gound 
of  an  undue  exercise  of  marital  influence. 

Mr.  Roupell  and  Mr.  Younge,  contrh, — The  settle- 
ment of  1839  might  be  valid  to  the  extent  of  the 
estates  thereby  limited  to  the  contracting  parties, 
but  these  have  been-  duly  conveyed  by  the  deed  of 
1848.  As  to  the  children,  inasmuch  as  the  settle- 
ment of  1839  was  subsequent  to  the  marriage,  they 
were  mere  volunteers  and  not  purchasers,  as  they 
would  have  been  under  an  ante-nuptial  settlement; 
their  interest  might  therefore  be  defeated  by  the  authors 
of  the  voluntary  settlement,  under  the  statute  of 
Elizabeth^  by  a  conveyance  to  a  piirchaser  for  valuable 
consideration.  In  Cotterell  v.  Homer  (a),  a  settlement 
was  made  previous  to  a  marriage,  which  contained 
limitations  in  favour  of  the  brothers  and  sisters  of  the 
wife ;  it  was  held,  that  such  limitations  were  voluntary 
and  void  as  against  a  piirchaser  from  the  husband  and 
wife.  Parker  v.  Carter  is  inapplicable ;  there  was  no 
decision  on  the  point  stated,  but  it  was  merely  held, 
that  the  heir  of  a  voluntary  settler  could  not  defeat  the 
settlement  by  a  conveyance  to  a  purchaser  for  valuable 
consideration.  Ourrie  v.  Nind(h)  decides,  that  a  post- 
nuptial settlement  of  a  wife's  estate  is  voluntary  under 
the  statute ;  and  the  same  point  had  been  previously 
decided  in  Ooodright  dem.  Humphreys  v.  Moses  (c). 

Secondly.   The  title  is  not  doubtful,  but  such  as  a 

piu-chaser  is   bound  to  take.     In  Currie  v.  Nindy  a 

purchaser  was  compelled  to  take  a  title  depending  on 

the  invalidity  of  a  voluntary  conveyance  (rf). 

Thirdly. 

(a)  13  Sim.  506.  {d)  See  the  decree,  5  Law  J, 

(6)  1  MyL  iS-  Or,  17.  {N.  8,)  Ch.  172. 

\e)  2^v[W.Black8tone,\Q\^, 
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Thirdly.  The  creditors  of  the  husband  are  piirchasers 
for  valuable  consideration,  for  they  released  their  debts 
in  consideration  of  the  provision  made  for  them  by  the 
deed  of  1848.  The  release  of  a  mere  adverse  claim  is 
a  valuable  consideration  for  the  purpose :  Hill  v.  The 
Bishop  of  Exeter  (a). 

Mr.  Walpole,  in  reply,  distinguished  Currie  v.  Nind 
as  being  a  case  of  a  power  executed  by  the  wife,  and 
not  of  a  conveyance  by  her. 

The  Master  of  the  Rolls. — I  will  take  this  case 
into  my  consideration. 


April  15.         The  Master  of  the  Rolls. 

The  first  question  is,  whether  the  deed  of  February 
1889  is  void  against  subsequent  piirchasers  for  value  ? 
The  authorities  cited  for  the  purpose  of  showing  that  a 
good  title  can  be  made,  are  the  cases  of  Ooodright 
dem.  Humphreys  v.  Moses  (J)  and  Ourrie  v.  Nind  (c), 
and  these  cases  appear  to  support  the  proposition 
for  which  they  are  cited.  It  is  not,  nor  could  it  be, 
reasonably  questioned,  that  a  voluntary  conveyance  is 
void  against  a  purchaser  for  value,  even  though  he  had 
notice  of  the  prior  conveyance.  But  then  it  is  con- 
tended, that  a  married  woman  is  not  within  the  statute 
of  27  Elizabeth.  This  point,  however,  is  settled  by 
the  case  in  Blackstone;  which,  as  Lord  Cottenham 
observes,  expressly  decides,  that  the  circimistance  diat 
the  settlement  is  made  during  coverture  does  not 
prevent  the  statute  from  operating  upon  it.     In  truth, 

if 

(a)  2  Taunton,  69.  (c)  1  Myl.  ^  O.  17. 

(b)  2SiiW,  Blackston€,10l9. 
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if  it  had  been  decided  otherwise,  it  woiild  have  been  to 
hold,  that  although  a  married  woman  can,  with  the 
assistance  of  her  husband,  and  by  complying  with  the 
forms  provided  by  the  statute,  make  a  good  title  to  a 
purchaser  for  valuable  consideration  of  the  lands  of 
which  she  is  seised  in  fee  simple,  yet  that  she  cannot 
make  a  voluntary  conveyance  of  such  lands. 

A  distinction,  however,  is  endeavoured  to  be  taken, 
with  considerable  ingenuity,  between  this  case  and 
Currie  v.  Nindy  which,  unless  it  can  be  distin- 
guished from  the  present,  must  be  considered  as 
determining  this  point  in  issue.  It  is  urged,  that  in 
Currie  v.  Nindy  the  wife  acted  under  a  power,  and  that 
by  exercising  a  power,  she  gave  up  nothing,  and  that, 
consequently,  it  was  there  rightly  held  to  be  merely 
voluntary,  for  that  unless  she  did  some  act  to  exercise 
the  power,  she  could  never  gain  anything;  but  that 
here,  as  the  wife  was  owner  of  the  estate  in  fee  simple, 
a  different  principle  applies^  for  that  if  she  did  no  act, 
the  property  m\ist,  subject  to  the  Hiisband's  rights, 
remain  hers.  But  I  am  of  opinion,  that  this  distinction 
is  not  material  for  the  present  purpose.  There  is,  no 
doubt,  a  very  material  distinction,  in  law,  between  the 
interest  possessed  by  the  donee  of  an  absolute  power 
of  appointment  over  an  estate,  and  the  interest  possessed 
by  one  seised  in  fee  simple  of  an  estate ;  and  very  im- 
portant consequences  may  flow  from  that  distinction. 
But  so  £ur  as  the  validity  of  the  appointment,  or  the 
validity  of  the  conveyance  of  the  estate  depends  on  the 
consideration  for  such  appointment  or  conveyance  being 
valuable  or  voluntary,  no  such  distinction  exists.  What 
would  amount  to  a  valuable  consideration  in  one  case, 
would  be  so  in  the  other.  Nor  could  it  be  contended^ 
with  reason,  that  the  consideration  for  the  execution  of 
a  power,  which  is  simply  meritorious,  would  have  become 

valuable, 
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1852.       valuable,  if  the  donee  of  the  power  had  been  seised  in 
fee  of  the  property  conveyed. 

It  was  suggested,  indeed,  by  Mr.  HaddaUy  that  very 
slight  considerations  will  support  a  post-nuptial  settle- 
ment ;  and  he  referred  to  various  cases  for  that  purpose, 
such  as  Scot  v.  Bell  (a),  where  the  concurrence  of  the 
wife  in  destroying  an  existing  settlement  on  her  was 
held  to  be  sufficient  to  support  a  subsequent  settle- 
ment, which  would  otherwise  have  been  voluntary; 
and  other  cases  of  that  description.  But  there  is  an 
absence  of  all  such  consideration  in  the  present  case. 
Whether  the  destruction  of  the  settlement  of  the  7th  of 
February  1839  would  have  constituted  a  consideration 
sufficient  to  have  supported  a  subsequent  settlement  on 
Mrs.  Phillips  varying  in  its  terms,  within  the  principle 
of  Scot  V.  Betty  I  give  no  opinion.  That  case  does  not 
arise :  but  I  am  of  opinion,  that  the  settlement  of  the 
7th  of  Febrtmry  1839  was  itself  voluntary,  and  that,  as 
such,  it  is  void  against  a  purchaser  for  valuable  con- 
sideration. 

It  was  further  suggested,  that  considering  that  a  subse- 
quent consideration  will  make  good  a  previous  voluntary 
conveyance,  a  purchaser  will  not  be  compeDed  to  take 
a  title  depending  on  such  a  deed  being  void ;  but  the 
contrary  is  decided  by  Sir  William  Ghranty  in  Buckle 
V.  Mitchell  (b), 

I  do  not  understand  that  any  question  arises  under 
the  deed  of  conveyance  to  the  Plaintiflfe.  I  have  not 
had  a  copy  of  it  before  me;  but  I  understand  it  to  be  a 
conveyance  to  certain  creditors  of  Mr.  Phillips y  in  trust, 
to  sell  and  divide  the  proceeds  amongst  his  creditors, 
and  that  the  trustees  themselves,  being  creditors  of  Mr. 

PhiUipSy 
(a)  2  Levinz,  70.  (ft)  18  Ves,  100. 
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Phillips,  have  executed  this  deed:  if  this  be  so,  the 
Plaintiffs  are  piirchasers. 

I  am  of  opinion,  therefore,  that,  as  against  the 
purchasers,  this  deed  of  the  7th  of  February  1839  is 
void,  and  that  it  does  not  impair  the  title  of  the  Plain- 
tiffs.    The  exceptions,  therefore,  must  be  overruled. 

Note. — See  Heunson  v.  Negus  (March  19,  1853),  post. 


1862. 


rpHE 


EDMONDS  V,  GOATER.  Mar,  10. 

testator,  Charles  Lipscomb,  was  indebted  to  In  answer  to 

Mrs.    Wells  on  two  promissory  notes,  signed  by  ^  apphca- 

him ;  one  for  150/.  dated  the  25th  March  1836,  payable  ment  of  a 

three  years  after  date,  the  other,  for  300/.,  was  of  the  debt,  the 

same  date,  payable  four  years  after  date.  „  j  ^      ^  ^ 

at  H.  soon, 
The  testator  paid  interest  on  these  promissory  notes  when  I  trust 

down  to  the  25th  of  March  1841.    He  died  in  December  everything 

1846.     After  his  death  a  decree  for  administration  was  raneed  with 

made  on  the  1st  of  April  1847.     Mrs.  Wells  went  in   TV.  (the  cre- 

before  the  Master  and  claimed  the  amount  of  the  two    , ,   ^^h^^ 

promissory  notes  and  interest,  and  the  question  was,  wishes.'* 

whether  the    notes   were    barred   by   the   statute  of  ^®^^  ^  ^- 
.      .  cientpronuse 

linutations.  to  take  the 

case  out  of 
To  overcome  this  objection  an  affidavit  was  produced,  the  statute  of 
which  stated,  that  in  July  1846,  the  witness,  by  direction  limitations. 
of  Mrs.  Wells,  applied  to  the  testator  requiring  payment 
of  the  notes,  and  that  he  received  the  following  answer, 
dated   the    13th   of  July   1846:   "I  hope  to  be   in 
Hampshire  very  soon,  when  I  trust  everything  unU  be 
arranged  toith  Mrs,  Wells  agreeable  to  her  wishes.     I 
shall  most  likely  want  to  consult  you  respecting  my 
little  property  there,  as  I  have  an  idea  of  parting  with 

it, 
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it,  as  I  understand  it  has  been  very  much  neglected; 
being  such  a  distance  from  me^  it's  impossible  to  attend 
to  it  as  I  could  wish.  If  anything  happens  to  me,  you 
may  tell  Mrs.  WeUs  she  is  in  very  good  hands,  and 
will  be  protected." 

The  Master  found,  that  Mrs.  WeUs  was  entitled  to 
the  principal  and  interest  secured  by  the  two  promissory 
notes. 

Exceptions  were  taken  to  his  finding,  which  now  came 
on  for  argument. 

Mr.  Glasse  and  Mr.  Welfordj  in  support  of  the  ex- 
ceptions, cited — ^9  Geo,  4,  c.  14;  Tanner  v.  Smart  (a) ; 
MorreU  v.  Frith  (J) ;  S^onff  v.  Wright  (c) ;  Hart  v. 
Prendergast  (d) ;  Routhdge  v.  Ramsay  (e) ;  Cawley  v. 
FumeU{f) ;  Gardner  v.  MMah(m{g\ 

Mr.  Boupell  and  Mr.  Smythe,  for  the  Plaintiff. 

Mr.  E.  F.  Smith,  for  Mrs.  Wells,  was  not  heard. 

The  Master  of  the  Rolls  said,  that  the  letter,  taken 
in  conjunction  with  the  appUcation,  could  mean  nothing 
but  a  promise  to  arrange  the  debt  by  pajrment  of  what 
was  actually  due:  that  the  Master  was  right  in  his 
conclusion,  and  that  the  exception  must  be  overruled. 


(a)  eS.^C.  603. 
(6)  ZM.\  W,  402. 

(c)  9  M,k  W.  629. 

[d)  14  M.  fy  W.  741. 


(e)  SA,^E.  221. 

(/)  20  i.  j:  (jyr.  s,)  a  p.  iw. 

(g)  3  Q.  B,  561. 


Note. — See  Frost  v.  Bengough,  1  Bing,  266 ;  Bird  v.  6^m- 
mon,  3  Bing.  J\r.  C.  883 ;  Humphreys  v.  Jones,  14  Mee.  ^  W.\\ 
Hartley  v.  Wharton,  11  Ad.  <f  ^.  934;  Smith  v.  Thome,  Exeh. 
Chamb.  Feb.  14,  1852. 
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IN 


THE    ROLLS    COURT. 

t 

Re  WILLIAMS.  Jan.  14. 

HTTEnS  was  a  special  petition  for  the  taxation  of  the  Taxation 
•    solicitor's  bills  before  payment,  but  more   than  ^q  unpaid 

twelve  months  after  delivery.  hill  of  oosts, 

eighteen 
months  after 
The  Petitioner,  Mr.  Parry y  had  employed  Mr.  WiU  its  delivery, 

liams  as  his  solicitor,  and,  in  1848,  had  made  applica-    .    "  ^©cial 

■■•  *  circnmstan'* 

tion  for  his  bills  of  costs.     The  bills,  amounting  to  ces"  being, 

600/.,  were  delivered  on  the  10th  of  January  1850,  that  it  was 

dehvered 
on  the  eve  of  the  Petitioner  proceeding  to  the  south  long  after  ap- 

of  Europe,  as  he  said,  for  the  benefit  of  his  wife's  plication  for 
health,  though  it  was  alleged  to  be  for  other  causes.  ^^  ^  clienT 
He  had  ever  since  remained  abroad.  goingabroady 

and  contain- 
ed snbstan- 
Disputes  having  arisen  as  to  the  amount  due  on  tialover- 

the  bills,  and  the  Petitioner  requiring  his  title-deed,  ^^J*]^^. 
VOL.  XV.  2  B  which  esced  in. 
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which  the  solicitor  declined  to  give  up  until  payment 
"^^j*"^  of  his  bills,  this  petition  for  taxation  was  presented 
Williams,  on  the  17th  of  November  1851.  It  appeared,  from  an 
affidavit  in  support  of  the  application,  that  the 
Respondent  had  charged  in  his  bill  for  three  hundred 
and  twenty  brief  sheets  of  abstracts,  which,  accord- 
ing to  the  strict  rule  laid  down  in  Re  Walsh  (a),  was 
an  excess  of  one  hundred  and  three  sheets. 

Mr.  Lloyd  and  Mr.  W.  A.  CoUinSy  in  support  of  the 
application,  argued,  that  there  were  in  this  case  suffi- 
cient ''special  circumstances"  to  authorise  a  taxation. 
The  bill  was  unpaid,  and  nothing  had  been  done 
since  the  delivery,  and  that-  it  was  but  reason- 
able diat  the  proper  amount  should  be  ascertamed, 
there  being  a  manifest  overcharge  in  respect  of  the 
abstracts.  # 

They  argued  also,  that  the  Petitioner  was  not  liable 
for  part  of  the  business  done,  and  they  cited  In  re 
Elmslie  (A). 

Mr.  GoodevCy  contrd. — ^The  Petitioner  might  have 
obtained  an  order  of  course,  and  if  it  is  necessary  to 
come  by  special  petition,  he  should  allege  and  prove 
specific  items  of  overcharge.  Here  none  are  alleged ; 
and  the  one  stated  in  the  affidavit  as  to  the  abstracts 
is  an  error,  arising  from  the  constant  practice  of  the 
profession  down  to  the  decision  in  Re  Walsh  (a). 

Nearly  two  years  have  elapsed  since  the  delivery  of 
the  bills,  and  there  are  no  sufficient  special  circum- 
stances to  justify  a  taxation.  A  jury  would  be  the 
proper  tribunal  to  try  the  question  of  retainer. 

He 

[a)  12  Beav,  490.  (h)  12  Bear.  538. 
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He  referred  to  Re  The  Dover  and  Deal  Railway        1862. 
Company  Re  Barnes y  before  Lord  Oranioorth,  and  The    "^  ~^j>7^  ^ 
Shrewsbury  Railway  Company  v,  Barnes  (a).  Williams. 

The  Master  of  the  Bolls. 

I  am  of  opinion^  that  in  this  case  I  must  make  the 
usual  order.  The  first  objection  is,  that  the  petition 
does  not  contain  sufficient  allegations  of  overcharge. 
I  think  the  Respondent  is  not  now  entitled  to  rely  on 
the  objection,  having  had  ample  opportunity  to  meet 
the  charges  to  this  effect  which  are  made  in  the 
affidavits,  and  if  important,  it  would  be  a  mere  matter 
of  amendment. 

There  appears  to  me  to  be  a  marked  distinction 
between  a  bill  delivered  and  paid,  and  one  which  has 
been  delivered  but  remains  unpaid.  If  the  account  be 
paid  and  settled,  the  solicitor  may  naturally  enough  be 
negligent  as  to  his  vouchers ;  and  therefore  it  is,  that, 
in  the  case  of  a  paid  bill,  there  must  be  some  strong 
case  of  pressure  and  items  of  overcharge  to  induce  this 
Court  to  open  the  transaction  and  allow  the  taxation 
of  the  bill.  The  case  is  very  different  where,  afiter 
delivery  of  the  bill,  nothing  further  has  been  done  in 
the  matter,  and  there  has  been  no  acquiescence  in  the 
demand. 

What  are  the  circumstances  in  this  case  ?  It  ap- 
pears that  the  Petitioner  owed  the  Respondent  bills 
of  costs  in  respect  of  which  600/.  is  claimed.  In 
1848,  he  applied  for  them,  but  none  were  delivered 
until  the  10th  of  January  1850,  when,  the  Petitic^ier 
being  about  to  go  abroad,  either  from  distress  or  on 

account 
(a)  Unreported. 
2e2 
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account  of  the  state  of  health  of  his  wife,  the  solicitor, 
'^  about   fourteen   months    after    the    first    application, 

Williams,  delivers  his  bills  of  costs.  Nothing  was  done  for  a 
considerable  time,  and  no  steps  were  taken  to  enforce 
payment;  but,  in  1851,  a  correspondence  took  place 
as  to  these  bills  »of  costs,  and  after  some  discussion 
this  petition  was  presented  to  tax  the  bills. 

There  must,  no  doubt,  be  "  special  circumstances" 
to  justify  a  taxation,  but  is  it  an  unimportant  circum- 
stance, that  the  bill  was  delivered  fourteen  months 
after  application,  and  on  the  eve  of  the  client  going 
abroad?  Again,  this  allegation  is  brought  forward, 
that  the  bills  of  costs  charge  for  three  himdred  and 
twenty  sheets  of  abstract,  though  they  contained  only 
two  hundred  and  seventeen  sheets.  I  have  carefully 
attended  to  this,  and  find  that  this  allegation  is  not 
met  at  all.  The  solicitor  merely  says,  he  believes  the 
abstracts  contain  that  number  of  sheets;  I  cannot 
attend  to  this  in  the  face  of  a  positive  allegation  on 
the  other  side. 

There  is,  therefore,  a  distinct  and  substantial  case  of 
overcharge,  which,  in  the  case  of  an  impaid  bill,  and 
where  there  has  been  no  settlement  or  proceedings  in 
the  nature  of  acquiescence,  is  sufiicient,  in  my  opinion, 
to  entitle  the  Petitioner  to  the  usual  order  to  tax  the 
bills  of  costs. 
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1852. 


COULTHURST  r.  CARTER. 


Jan,  28. 

Feb.  9. 

Mar,  29. 


'T^HE  testatrix,  Eleanor  Wainmany  by  her  will  dated  Children 

.  -■■    the  15th  of  December  1825,  gave  her  real  and  ^J^SS 

personal  estate  to  trustees,  in  trust  (in  effect)  for  her  tion  for  their 

niece,  Mariana  Watnman,  for  life,  and  afterwards  to  ^®<**«^ 

parent,  who 
her  children  living  at  her  decease,  absolutely ;  and  if  formfl  one 

she  died  without  issue   surviving  her,  then  to  Ann  of  a  class, 

Watnman  (the  mother  of  Mariana  Wainman)  for  life,  parent,  if 

And  in  case  Mariana  Wainman  should  die,  leaving  no  li^g>  conld 

issue    (which  happened),   the   testatrix   directed  the  ™*®"'^^® 

trustees,  within  six  months  after  the  death  of  Mariana      Gift  to  a 

Wainman  and  Ann  Wainman,  to  pay  a  legacy  of  100?.  niece  for  life. 

And  as  to  all  the  residue  of  her  personal  estate  (which  ^^^aj^s  to  her 

included  the  produce   of  real   estate,   directed  to  be  children,  and 

converted  and  to  fall  into  the  residuary  personal  estate),  ^     '*   * 

the  testatrix  gave  one  moiety  to  certain  persons;  and  as  mother  for 

^  life;  and,  on 
such  default, 
and  after  the  death  of  both,  to  the  children  of  ^.  ^.  (deceased) "  then  Uving,''  and 
the  issue  then  living  of  any  child  of  A,  A. "  dying  in  the  lifetime  of  the  niece,'' 
such  issne  to  take  the  parent's  share.  Held,^r«^,  that  the  words  "  then  Uving" 
referred  to  the  period  of  distribution.  Secondly,  that  %he  issue  of  the  children 
of  ^.  ^.  took  as  objects  of  the  gift,  and  not  by  substitution  for  their  parent. 
Thirdiy,  that  no  child  of  A.  A,  could  take  who  did  not  survive  both  the  niece 
and  her  mother.  Fourthly,  that  issue  of  a  child  who  survived  the  niece  did 
not  take,  they  not  fulfilling  the  condition  of  being  issue  of  a  child  '*  dying  in 
the  life  of  the  niece.**  Fifthly,  that  the  issue  of  a  child  of  A,  A,  who  was  dead 
at  the  making  of  the  will  would  take,  *'  if  then  living." 

The  word  **  dying"  held  not  to  import  futurity  in  regard  to  the  date  of  the 
will,  or  death  of  the  testatrix ;  but  a  contrary  interpretation  was  given  to  the 
expression  **  shall  die." 


DATES. 


1820.  Mary  Haigh  died. 
1825,   Dec,   Will. 
Testatrix  died. 


1830.   Niece  died. 

1847.    Hannah  Carter  diodi. 

1850.   Ann  Wainman  died. 
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1852.        to  the  other  moiety,  she  expressed  herself  as  follows : — 

CoiJLTHrRST  "-^-^^  *^®  other  undivided  moiety  or  equal  half  part 

V,  thereof  unto,  between,   and   amongst   the   child   and 

Caeter.      children  then  living  of  Ann  Armitage,  deceased,  the 

sister  of  my  late  father,  and  the  issue  then  living  of 

any  child  or  children  of  the  said  Ann  Armitage  dying 

in  the  lifetime  of  my  said  niece,  and  to  their  respective 

executors,  administrators,  and  assigns,  share  and  share 

alike,  the  issue  of  any  such  deceased  child  or  children 

of  the  said  Ann  Armitagey  nevertheless,  taking  only 

the  share  or  shares   that  their  respective  parent  or 

parents  would  have  taken  if  living  at  the  death  of  my 

said  niece. 

"  And  in  case  all  or  any  one  or  more  of  the  children 
of  the  said  Ann  Armitage  shall  die  without  issue  in  the 
lifetime  of  my  said  niece,  then  I  give  and  bequeath  the 
share  or  shares  of  him,  her,  or  them  so  dying,  unto, 
between,  and  amongst  the  child  and  children  of  Mary 
Haighy  niece  of  my  late  father,  who  shall  be  living  at 
the  decease  of  my  said  niece,  and  to  their  respective 
executors,  administrators,  and  assigns,  equally  to  be 
divided  between  them,  share  and  share  alike.  And 
I  order  and  direct  my  said  trustees  to  convey  and 
assure,  pay,  deliver,  and  transfer  the  same  accord- 
ingly." 

The  testatrix  died  in  1825,  her  niece  Mariana  died 
in  1830,  a  spinster,  and  the  niece's  mother,  Ann  Wain- 
man,  died  in  1850. 

The  state  of  the  family  of  Ann  Armitage  was  as 
follows: — She  had  (disregarding  five  of  her  children 
who  had  died  unmarried  before  the  date  of  the  will) 
two  children,  Hannah  Cartery  and  Mary  Haigh. 
Hannah  Carter  died  in  1847,  having  survived  Mariana 

Wainman, 
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WiUnman,  the  niece,  and  leaving  two  children,  John 
and  Rebecca^  both  of  whom  survived  Ann  Wainman, 
the  niece's  mother. 

Mary  Haigh  had  died  in  1820,  previous  to  the  date 
of  the  will.  She  le£5t  eight  children,  seven  of  whom 
were  still  living. 

The  fund  in  contest  consisted  of  a  moiety  of  the  sum 
of  2,086/.  This  was  claimed,  first,  by  the  representa- 
tives of  Hannah  Carter ;  secondly,  by  the  children  of 
Hannah  Carter;  thirdly,  by  the  children  of  Mary 
Haigh;  and,  fourthly,  by  the  representatives  oi  Mariana 
Wainmany  the  heiress-at-law  and  sole  next  of  kin  of 
the  testatrix. 

Mr.  RoupeU  and  Mr.  WickenSy  for  the  Plaintiffe,  the 
trustees. 

Mr.  Daniel  and  Mr.  Hardy y  for  the  representatives  of 
Hannah  Carter  and  for  her  children. — ^The  case  depends 
on  the  construction  to^  be  put  on  the  word  "  then." 
This  expression  applies  to  the  death  of  the  niece  without 
issue,  and  not  to  the  death  of  the  surviving  tenant  for 
life.  It  points  to  the  event,  and  not  to  the  period  of 
distribution.  The  childr^  take  by  substitution :  Peel 
V.  Catlow  (a),  Watigh  v.  Watigh  (i),  Christopherson  v. 
Naylor  (c)* 

The  Master  of  the  Rolls  (without  hearing  the  other 
side)  said,  I  cannot  construe  this  will  so  as  to  hold, 
that  Mrs.  Carter  or  her  children  are  entitled  to  any- 
thing.    This  testatrix,  in  making  her  will,  no  doubt 

firmly 

(a)  9  Simons,  372.  (c)  1  Mer,  320. 

(6)  2M.^K,  41. 


COULTHURST 
V, 

Carter. 
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1852.       firmly  believed  that  her  niece,  according  to  the  ordi- 

CouLTHUMT   ^^  course  of  nature,  would  survive  her  mother.     But 

V.  she  did  not,   and  this  creates   the  difficulty  in  the 

Cartes,      present  case.    The  event  on  which  the  gift  over  was  to 

take  effect  is,  on  the  death  of  the  survivor  of  the  mother 

and  daughter  (the  niece  leaving  no  issue),  and  the  time 

of  distribution  is  upon  the  death  of  the  survivor  of  the 

niece  and  mother.     Who  are  the  objects  then  to  take  ? 

The  children  "  then  living  "  of  Ann  Armitage,  and  "  the 

issue  ^  then  living '  of  any  child  or  children  of  Ann 

Armitcige  dying  in  the  lifetime  of  her  said  niece."   The 

only  event  to  which  the  word  "  then  "  can  be  referred 

is  the  death  of  the  survivor  of  the  two. 

I  am  bound,  therefore,  to  say,  that  it  was  a  condition 
to  be  fulfilled  before  any  child  of  Ann  Armitage  could 
take,  that  he  should  survive  both  the  niece  and  her 
mother.  As  Mrs.  Carter  survived  the  niece  but  not 
the  mother,  the  condition  has  not  been  fulfilled,  and 
she  is  not  entitled  to  take. 

The  question  then  remains,  whether  the  children  of 
Mrs.  Carter  can  take.  The  gift  is  to  "  the  issue  then 
living  of  any  child  or  children  of  Ann  Armitage  dying 
in  the  lifetime  of  the  niece."  The  gift  being  to  the 
issue  of  any  child  of  Ann  Armitage  "dying  in  the 
life  of  the  niece,"  there  is  no  right  to  such  issue 
unless  their  parent  should  dia  in  'the  life  of  the 
niece.  As  to  Mrs.  Carter^  this  has  not  happened, 
and  an  event  has  occurred  which  the  testatrix  did 
not  foresee,  and  as  to  which  the  will  is  silent ;  I  should 
therefore  be  making  a  will  for  the  testatrix  if  I  were 
to  hold,  that  the  issue  of  a  child  of  Hannah  Carter 
could  take. 

As  to  the  children  of  Mary  Haighy  I  think  there  is  a 

more 
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more  serious  question,  and  I  am  desirous  of  hearing  the        1852. 

arsumehts  of  their  Counsel.  ^T^'^'^^^Z^ 

o  COULTHUEST 


Mr.  Lloyd  and  Mr.  /.  21  Humphry y  for  the  children 
of  Mary  Haigh. — The  gift  to  the  issue  is  not  substitu- 
tional, but  the  children  and  the  issue  of  children  who 
fulfil  certain  conditions  take  together  as  a  class.  The 
form  of  the  gift  is  to  the  children  then  living  of  Ann 
Armitage^  and  the  issue  then  living  of  any  child  dying 
in  the  lifetime  of  the  niece,  Mariana  Wainman.  The 
word  "dying"  applies  to  the  death  of  any  child  at 
any  time  prior  to  the  period  of  distribution  in  the  life- 
time of  the  niece.  As  the  word  "  living "  would 
mean  "  alive/'  so  the  expression  "  dying "  would 
mean  **dead."  As  Mary  Haigh  died  in  the  life- 
time of  the  niece,  though  previous  to  the  testatrix's 
will,  her  children  living  at  the  period  of  distribu- 
tion are  entitled:  Tytherleigh  v.  Harbin  (a).  Smith 
\.  Smith  (b). 

Mr.  Turner  and  Mr.  Walpole,  for  the  representa- 
tives of  the  next  of  kin  and  heiress-at-law,  argued, 
that  the  events  had  not  happened  on  which  the  gift 
was  to  take  effect,  and  therefore  that  there  was  an 
intestacy. 

The  Master  of  the  Rolls  reserved  his  judgment. 


V, 

Cabter. 


The  Master  of  the  Rolls.  Mar.  29, 

The  question  in  this  case  arises  upon  the  construction 
to  be  put  on  the  words  of  the  will  of  the  testatrix,  so 

far 
(a)  6  Simons,  329.  (6)  8  Simons,  353. 
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1852.        far  as  it  disposes,  or  attempts  to  dispose,  of  one-half  of 
CouLTHURST   ^hc  residuc  of  her  pcrsonal  estate, 
r. 
Cabtee.  •pj^g  events  which  raise  the  question  are  as  follows: — 

The  testatrix  died  in  December  1825,  Mariana  Wiain- 
man,  the  niece,  died  in  July  1830,  and  Ann  Wainman, 
her  mother,  survived  her  for  several  years,  and  died  on 
the  13th  of  January  1850.  Ann  Armitage  had  died 
before  the  date  of  the  will.  She  had  had  seven  children^ 
five  of  them  had  died  without  issue  before  the  date  of 
the  will;  a  sixth,  Mary  Haigh,  had  died  five  years 
before  the  date  of  the  will,  leaving  eight  children,  seven 
of  whom  are  now  alive.  Hannah  Carter ^  the  seventh 
child  of  Ann  Armitage^  alone  survived  the  testa- 
trix and  died  in  1847,  after  the  death  of  Mariana 
Wainman  but  before  the  death  of  Ann  Wainmcm, 
leaving  two  children  surviving  her — one  of  them  is 
Rebecca  Lisle,  who  died  in  September  1850,  and  another 
is  John  A,  Carter,  who  has  taken  out  administration  to 
his  mother. 

At  the  hearing  of  the  case,  I  expressed  my  opinion, 
that  Hannah  Carter,  the  daughter  of  Ann  Armitage, 
not  having  survived  both  Ann  Wainman  and  her 
daughter  Mariana  Wainman,  could  not  take  any 
interest  in  the  moiety  of  the  residue ;  and  I  also  deter- 
mined, that  neither  Rebecca  Lisle  nor  John  Armitage 
Carter  could  take  any  interest  in  this  residue,  inasmuch 
as,  although  they  were  issue  of  a  child  o{Ann  Armitage, 
they  were  not  issue  of  a  child  of  Ann  Armitage  who 
had  died  in  the  lifetime  of  the  niece  Mariana  Wainman  / 
and  that  th^  fact  of  Hannah  Carter  having  survived  the 
niece  Mariana  Wainman,  but  having  died  before  Ann 
Wainman,  according  to  the  express  words  of  the  will, 
excluded  them  from  taking  any  interest  in  the  residue. 
But  on  the  point,  whether  the  children  of  Mary  Haigh, 

who 
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who  was  dead  at  the  date  of  the  will,  but  who  was  a        1852, 

child  of  Ann  Armitagey  were  excluded  by  the  terms  of  ^  ^^"^  ^ 
this  bequest,  I  reserved  my  judgment.  t?. 


Caatee. 


It  is  a  settled  rule  of  construction,  that  children  of  a 
deceased  parent,  where  the  parent  forms  one  of  a  class, 
cannot  take  by  substitution  for  the  parent,  where  the 
parent  could  not  have  taken,  according  to  the  words  of 
the  viriU. 

In  this  case,  Mary  Haigh^  the  parent,  if  she  had 
lived  till  the  period  of  distribution,  could  only  have 
taken  as  one  of  the  children  of  Ann  Armitage.  Mary 
Haigh  had  died  before  the  date  of  the  will;  it  is 
obvious,  therefore,  that  she  toidd  not  have  taken  under 
the  bequest  to  the  child  and  children  then  living  of 
Aim  Armitagey  i.e.  the  child  and  children  of  Ann 
Armitage  living  at  the  death  of  the  survivor  of  Ann 
Wainman  and  Mariana  Wainman^  her  daughter.  K, 
therefore,  according  to  the  true  construction  of  the 
words  of  this  will,  the  issue  of  a  child  of  Ann  Armitage 
could  take  only  by  substitution  for  their  parent,  these 
children  of  Mary  Haigh  can  take  no  interest  in  this 
share  of  the  residue.  This  principle  is  established  by 
Peel  V.  Catlow  (a),  Waugh  v.  Waugh  (J),  Christo- 
pherson  v.  Naylor  (c),  and  many  other  cases. 

But,  on  the  other  hand,  if,  according  to  the  true 

construction  of  the  bequest,  the  issue  of  a  deceased 

child  of  Ann  Armitage  do  not  take  by  substitution  for 

the  parent,  but  as  objects  of  the  gift,  the  case  is  altered; 

in  that  case,  if,  by  the  words  of  the  will,  the  only 

condition  is,  that  they  shall  be  issue  of  a  child  of  Ann 

Armitage y  which  child  died  in  the  lifetime  of  Mariana 

JVainman, 

(a)  9  Sim.  372.  (c)  1  Mer.  320. 

{b)  2  M.^  K.  41. 
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1852.         Wainman,  and  which  issue  shall  be  living  at   the 
CouLTHURs     d^^^^^  o^  *h®  survivor  of  Maviana  Wainman  and  Ann 
V.  Wainman,  then  the  children  of  Mary  Haigh  fulfil  all 

Carter.  ^^  conditions,  and  the  circumstance  that  Mary  Haigh 
died  before  the  date  of  the  will,  will  not  affect  the 
rights  of  her  children.  This  is  decided  by  a  variety 
of  cai^fbs.  In  Tytherleigh  v.  Harbin  (a),  in  Giles  v. 
Giles  (b),  and  in  Jarvis  v.  Pond  (6),  it  was  held,  that 
if  there  be  a  substantive  gift  to  the  children  of  a  par- 
ticular person,  and  to  the  issue  of  such  of  them  as 
should  be  dead  leaving  issue,  the  issue  of  a  child  dead 
at  the  date  of  the  will  would  be  entitled  to  a  share. 

It  remains  to  apply  these  principles  to  the  words  of 
the  will  in  question.  It  is,  however,  proper  to  repeat 
the  remark  often  before  made,  that,  in  this  case,  as  in 
other  cases  of  this  description,  little  assistance  is  to  be 
derived  from  decided  cases,  unless  some  one  can  be 
found  in  which  the  words  of  the  gift  are  identical,  or 
nearly  so,  with  those  which  the  Court  has  to  construe, 
and  even  where  they  are,  they  are  no  invariable  guide, 
inasmuch  as  the  effect  of  one  part  of  the  will  may  be 
counteracted  by  the  obvious  and  necessary  import  to  be 
deduced  from  another  part  of  the  same  instrument. 
[His  Honour  here  read  the  terms  of  the  gift,  and  pro- 
ceeded.] 

Here  it  is  to  be  observed,  that  the  condition  imposed 
to  enable  the  children  of  Ann  Armitage  to  take  was, 
that  they  should  have  survived  Ann  Wainman  and 
Mariana  Wainman,  her  daughter:  the  condition  im- 
posed to  enable  the  issue  of  the  children  of  Ann 
Armitage  to  take  was,  that  the  children  should  have 
died  in  the  lifetime  of  the  daughter, -Sfartona  Wainman, 

and 

(a)  6  Sim.  329.  (c)  9  Sim.  649. 

(6)  8  Sim.  360. 
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and  that  the  issue  should  have  survived  her  and  her        1852. 
mother.     Upon  the  first  part  of  this  gift,  the  question   coulthum 
is,  Wh^  are  the  objects  of  it?     The  gift  is  to  the  v. 

children  then  living  of  Ann  Armitdgey  and  to  the  issue  Carter. 
then  living  of  the  children  of  Ann  Armitage,  dying  in 
the  lifetime  of  the  niece;  the  objects,  therefore,  according 
to  the  natural  import  of  the  words,  are  both  the  children 
of  Ann  Armitage  living  at  the  decease  of  the  niece  and 
her  mother,  and  the  issue  of  the  children  of  Ann  Armi- 
tage  who  may  have  died  in  the  lifetime  of  the  niece. 

Upon  this,  standing  alone,  and  if  not  controlled  by 
any  other  part  of  the  will,  I  should  be  of  opinion,  that 
there  was  an  original  and  independent  gift  to  the  issue 
of  a  child  of  Ann  Armitage ^  who  was  dead  at  the  time 
of  distribution,  and  that,  consequently,  the  issue  of 
Mary  Haigh  wljp  had  died  before  the  date  of  the  will, 
but  which  issue  survived  the  mother  and  daughter, 
Ann  and  Mariana  Wainman,  would  be  entitled.  This 
appears  to  me  to  be  the  clear  meaning  of  these  words 
of  the  will,  taken  alone ;  the  word  "  dying  "  does  not, 
in  my  opinion,  import  fiiturity,  or  require,  as  a  condition 
to  enable  the  issue  of  a  deceased  child  to  take,  that  the 
child  of  Ann  Armitage  should  die  after  the  date  of  the 
will,  but  simply  that  the  child  shall  have  died  in  the 
lifetime  of  the  niece,  Mariana  Wainman, 

I  am  next  to  consider,  whether  this  construction  is 
counteracted  by  the  subsequent  words  of  the  will ;  and 
the  latter  part  of  this  clause  in  the  will,  coupled  with 
the  state  of  the  family  existing  at  the  date  of  the  will, 
does  throw  considerable  doubt  on  this  construction.  The 
state  of  the  family  at  the  date  of  the  will  was  this : — 
There  was  only  one  child  of  Ann  Armitage  alive,  and 
of  the  other  children  of  Ann  Armitage  who  had  pre- 
viously died,  one  alone,  Mary  Haighy  had  left  issue. 

The 
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1852.        The  subsequent  words  are  these : — "  And  in  case  all 
CouLTHUEST   ^^  ^^^  ^^^  ^'  Diore  of  the  children  of  the  said  Ann 
V,  Armitage  shall  die  without  issue  in  the  Uf^time  of 

Carter.  ^y  ^^{^  niece,  then  I  give  and  bequeath  the  share  or 
shares  of  him,  her,  or  them  so  dying,  unto,  between, 
and  amongst  the  child  and  children  of  Mary  Haigh, 
niece  of  my  late  father,  who  shall  be  living  at  the  de- 
cease of  my  said  niece,  and  to  their  respective  executors, 
administrators,  and  assigns,  equaUy  to  be  divided  be- 
tween them,  share  and  share  alike."  ^ 

My  first  impression  waj?,  that  the  words  would,  in 
truth,  have  given  the  same  thing  to  the  children  of 
Mary  Haigh  as  the  construction  to  be  put  upon  the 
former  clause,  and  this  argument  was  strongly  urged 
upon  me  at  the  time ;  but,  upon  the  best  consideration 
I  am  able  to  give,  I  have  arrived  a^  the  conclusion, 
that  this  is  not  the  true  construction  of  the  clause,  and 
that  the  words  "  shall  die,"  in  the  subsequent  part  of 
the  clause,  import  futurity,  that  is,  death  after  the  date 
of  the  will ;  and  that,  in  the  prior  part  of  the  clause, 
the  word  "  dying  "  has  not  any  such  effect,  but  simply 
imports  the  circumstance  of  death  at  any  time  prior 
to  the  decease  of  the  niece,  Mariana  Wainman, 
whether  it  be  before  the  date  of  the  will  or  after. 

The  result  of  this  construction  would  be,  that  the 
testatrix,  when  she  made  her  will,  contemplated  that 
her  estate  was  to  be  divided  into  as  many  shares  as 
there  were  children  of  Ann  Armitage  then  living  or 
dead,  having  left  issue  : — that,  in  case  a  child  of  Ann 
Armitage,  then  living,  should  die  before  the  niece, 
leaving  issue,  the  issue  who  survived  the  niece  and  her 
mother  would  take  that  child's  share;  but  that,  if 
the  child  died  before  the  niece,  without  leaving  issue, 
the  share  would  go  to  the  issue  of  Mary  Haigh, 

To 
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To  explain  this,  in  the  actual  state  of  the  family,  if       1852. 
the  actual  state  of  the  family  were,  in  truth,  present  to   ^^"""""^"""^ 

^  ^  .        .       COULTHIJKST 

the  mind  of  the  testatrix  when  she  made  her  will,  it  r. 

would  be  this:  that  her  estate  was,  in  the  event  of  Caeter. 
the  death  of  Mariana  Wainman  without  issue,  to  be 
divided  into  two  portions,  one  of  which  was  to  go  to 
such  of  the  issue  of  Mary  Haigh  as  should  survive 
Mariana  Wainman  and  her  mother,  and  the  other 
portion  was  to  go  to  Hannah  Carter ^  if  she  survived 
Mariana  Wainman  and  her  mother ;  but  that  if  she 
died  before  the  niece  leaving  issue,  it  was  to  go  to  the 
issue,  but  if  she  left  no  issue,  that  share  was  to  go  to 
the  issue  of  Mary  Haigh  who  should  be  then  alive. 

It  is  obvious  to  me,  that  the  intention  of  the  testatrix 
has  been,  to  a  great  extent,  defeated  by  the  words  she  has 
used,  which,  in  ^e  case  of  a  child  of  Ann  Armitage  living 
at  the  date  of  the  will,  make  it  a  condition,  before  the 
issue  of  such  child  can  take,  that  the  child  should  have 
died  in  the  lifetime  of  the  niece.  It  is  obvious,  in  truth, 
that  she  did  not  anticipate  or  provide  for  the  event  which 
has  occurred,  viz.,  that  of  the  niece,  Mariana  Wainman, 
dying  before  her  mother,  and  of  Hannah  Carter ,  the 
child  of  Ann  Armitage,  surviving  Mariana  Wainman, 
and  dying  before  Ann  Wainman:  but  I  cannot  make 
a  will  for  her;  and  the  words  she  has  used  plainly 
import  a  gift  over,  only  in  the  event  of  Hannah 
Carter  dying  in  the  lifetime  of  Mariana  Wainman, 

1  am  of  opinion,  however,  that  the  intestacy  only  ex- 
tends to  the  half  which  Hannah  Carter  would  have 
taken  had  she  survived  both  the  niece  and  mother ;  and 
I  am  of  opinion,  therefore,  that  one  half  of  the  property 
in  question  went  to  the  children  of  Mary  Haigh  who  sur- 
vived Ann  Wainman,  and  that  the  other  half  is  undis- 
posed of,  and  goes  to  the  next  of  kin,  of  the  testatrix. 


Digiti 


zed  by  Google 


Jan,  29. 
Feb,  10. 


CASES  IN  CHANCERY. 


FROST  r.  HILTON. 


Plaintiff;  an    ^  I  ^HIS  cause  came  on  upon   the  29th  of  January 

executor,  did    X    ^352 .  ^^  Plaintiff  did  not  appear,  whereupon  the 

not  appear  at  ^^  ^ 

the  hearing ;    Defendant  proved  the  service  of  the  subpcma  to  hear 

and  upon        judirment,  and  the  bill  was  dismissed  with  costs  (a). 
proof ofser-    ^  ^  '  ^  ^ 

^eof  the  fpj^g  Plaintiff  now  moved  to  stay  the  drawing  up  of 

hear  judg-       the  order,  and  for  liberty  to  prove  a  document.     His 

ment,  the  bill  affidavit  stated,  that  he  became  bankrupt  on  the  9th  of 

was  difl- 

missed  with     "^^V  ^^^^>  ^^nd  that  he  considered  that  thereby  the  suit 

costs.  An       had  abated,  and  all  his  rights  had  become  vested  in  his 

re^re  the      assignees  (which  was  not  the  case,  as  he  was  suing  as 

cause  to  the     executor  and  trustee). 

paper,  on  the 

ground  that        Mr.  B.  Palmer,  for  the  Plaintiff,  asked  that  the 

had,  seven       cause  might  be  restored  to  the  paper. 

months  pre- 
viously, be-         Mr.  Selwyfiy  contrd. — The  bill  was  filed  in  February 

come  bank-  1349  for  redemption,  and  is  of  an  oppressive  nature, 
lieved  that  his  ^'^  Defendant  had  been  in  possession  twenty  years, 
rights  passed  and  the  monies  due  exceed  the  value  of  the  estate, 
nees,  ^Th"  "^^  Court  ought  not  to  deprive  the  Defendant  of  the 
was  not  the     benefit  of  his  order,  which  is  perfectly  regular,  and  thus 

&c^  refbsed  expose  him  to  ftirther  litigation.  It  was  the  duty  of  the 
with  costs.  ...  ,        ,     ^  ^ 

solicitor  to  attend  to  the  cause. 

The  Master  of  the  Rolls. — If  I  were  to  allow  this 
cause  to  be  restored,  I  must  do  so  in  all  other  cases.  I 
should  be  depriving  the  Defendant  of  the  right  of  pre- 
venting the  constant  irritation  of  having  a  suit  hanging 
over  his  head.  If  the  Defendant  will  not  consent  to 
have  the  cause  restored  to  the  paper,  I  cannot,  con- 
sistently with  the  right  of  the  Defendant,  order  it. 
1  must  refuse  the  motion  with  costs. 

(a)  Hinde,  419,  2  DanieUs'  Pr.  622,  and  1  Sm,  Pr.  544. 
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PAUL  V.  ROY.  Feb,  11, 12. 

^  j^HE  facts  of  the  case,  so  far  as  it  is  necessary  to  This  Court 

state  them,  were  as  follows : —  ^^  °^* 

carry  into 

effect  an  in- 

In  1886,  Major  Anstruther,  being  entitled  to  an  terlocutory 

estate  in  Scotland y  called  Catplie,  which  was  heavily  foreiim  court 

encumbered,  borrowed  10,000/.  from  a  Mr.  Wood,  and      In  a  Scotch 

this  sum  was,  by  the  terms  of  a  memorandum  of  aenree-  **'*°«^tio»»  a- 

•^  .  ^^  stun  of  money 

ment  dated  the  26th  of  February  1835,  to  be  applied  was  deposited 

in  the  discharge  of  several  incumbrances,  &c.     The  "*  *^®  Scotch 
ti»  t       -^r      -Tk  •        Bank,  in  the 

estate  itself  was  conveyed  to  Mr.  Menton  as  a  security,  names  of  A. 

and  the  sum  of  10,000/.  was  accordingly  advanced.    Of  and  B,,  for 

this  sum,  7,900/.  was  applied  in  discharge  of  the  in-  *^^^^^" 

cumbrances,  and  the  remaining  2,100/.  was  deposited  they  mis- 

in  the  Bank  of  Scotland,  in  the  joint  names  of  the  ^PPhed  it, 

Plaintiff  Mr.  Paul  (the  agent  of  Mr.  Wood),  and  of  the  ceived  a  por- 

Defendent  Mr.  JRoy  (the  agent  of  Major  Anstruther),  ^on.    By  an 

apparently,  and  as  was  afterwards  held,  for  the  pur-  order^th^ 

pose  of  carrying  out  the  stipulations  expressed  in  the  Scotch  Court, 

memorandum  of  acreement.  ^5?  ^^'^  ^ 

^*  "jointly  and 

severaUy" 

In  the  years  1835  and  1836,  Paul  and  Boy,  at  dif-  o'-dered  ^ 

ferent  times,  jointly  drew  out  of  the  Bank   the  sums  amount  mis- 

of  861/.,  182/.,  452/.,  and  519/.,  part  of  which  was  ^P^^  ^^^ 

paid  to  creditors  of  Major  Anstruther,  and  other  parts  Scotland.  B. 

were  retained  by  Paul  and  Hoy,  respectively,  on  ac-  came  to  Enp^ 

.     r       J.  '  o  land,  and  A. 

count  of  costs,  expenses,  insurances,  &c.  beinirobliired 

Messrs.  topaythf 
whole,  obtained  an  assignment  of  the  order,  and  instituted  a  suit  here  to  compel 
B,  to  pay  his  share,  or  contribute  rateably.    Held,  that  the  order  of  the  Scotch 
Court  was  not  final,  and  that  this  Court  would  not  entertain  jurisdiction.    The 
biU  was  dismissed. 

Whether  the  proper  mode  of  enforcing  a  foreign  judgment  is  not  by  action 
at  law,  qwtre, 

VOL.    XV.  2  F 
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1862.  Messrs.  Dickson  and  Stuart,  who  had  a  claim  against 

^~C  ~^^    Major  Anstruther  for  438/.,  brought  an  action  in  Soot- 
9.  land  to  recover  the  amount ;  and  on  the  13th  of  June 

^^*  1835,  they  arrested,  or  attached,  the  monies  in  the 
hands  of  PdtU  and  Hoy  belonging  to  Major  Anstru- 
ther; and  in  January  1838,  they  commenced  an  action 
of  forthcoming  in  the  Court  of  Sessions  in  Scotland, 
against  Paul,  Roy,  and  Major  Anstruther,  to  ob- 
tain payment  of  their  debt  out  of  the  monies  so 
arrested  in  the  hands  of  Paul  and  Roy. 

This  action  proceeded,  but  was  ordered  to  stand 
over,  that  Paul  and  Roy  might,  in  an  action  of  mul- 
tiplepoinding  (interpleader),  bring  before  the  Court  all 
the  parties  interested  in  the  fund,  in  order  that  their 
rights  might  be  determined.  In  December  1840, 
Paul  and  Roy  commenced  an  action  of  multiple- 
poinding  against  Messrs.  Dickson  and  Stuart,  and 
other  parties ;  and  on  the  22nd  of  June  1841,  Lord 
Murray  ordered  Mr.  Roy  to  consign  the  part  of  the 
funds  in  medio,  admitted  to  be  in  his  hands  in  £ke 
Bank  of  Scotland,  In  /t^Zy  following,  Mr.  Roy  accord- 
ingly paid  into  the  Bank  of  Scotland  the  sum  of  569/., 
being  the  whole  amoimt,  as  he  said,  of  the  monies  not 
applied  according  to  the  agreement. 

A  reference  was  afterwards  made  to  an  accountant ; 
and  on  his  report,  the  Lord  Ordinary,  on  the  15th  of 
February  1845,  ordered  Paul  and  Roy  "  conjunctly  and 
severally  to  consign^*  (in  effect)  the  sum  of  1,357/.  "  in 
the  Bank  of  Scotland,  upon  a  receipt  taken  payable 
to  such  person  or  persons  as  should  be  found  entitled 
thereto  by  the  Lord  Ordinary;"  and,  if  the  said  con- 
signation should  not  be  made  within  three  weeks,  be 
"  allowed  an  interim  decree  therefore." 

Mr.  Roy  left  Scotland  and  came  to  England,  where- 
upon 
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upon  Mr.  Paul  was  compelled,  by  legal  process,  to  pay        18^2. 
the  whole  1,357/.  into  the  Bank  of  Scotland. 

By  an  interlocutor,  dated  the  6th  of  December  1846, 
the  Lords  found,  that  Messrs.  Dickson  and  Stuart,  and 
others,  upon  consignation  being  made,  were  bound  to 
grant,  in  favour  of  Mr.  Paul,  an  assignation  to  the 
decree  on  terms  therein  specified. 

By  a  deed  of  February  1846,  Messrs.  Dickson  and 
Stuart  and  the  other  parties  interested  assigned  to 
Mr.  Paid,  "  the  aforesaid  decree  for  consignation  and 
payment,  and  warrant"  pronounced  in  the  said  action 
against  Paul  and  Boy,  and  the  whole  sum  thereby 
ordered  to  be  consigned,  and  they  substituted  Mr.  Paul 
in  their  place  to  enforce  the  decrees  and  warrants. 

Mr.  Paid  obtained  letters  of  homing  and  poinding 
against  Mr.  JRoy,  to  compel  him  to  pay  the  whole 
amount,  and  the  messenger  denounced  him  "  her 
Majesty's  rebel,  and  put  him  to  the  horn  by  three 
blasts  thereof,  as  use  is,  at  each  of  the  four  places" 
mentioned,  but  with  little  effect,  the  Defendant  being 
resident  at  Chester.  The  Plaintiff  next  obtained  letters 
of  caption,  commanding  the  Sheriffs  to  apprehend  the 
Defendant,  ^*  and  put  him  in  sure  ward,  firmance,  and 
captivity,  within  their  respective  tolbooths,  &c.,  upon 
his  own  charges  and  expenses,  aye  and  until  he  ful- 
filled and  obeyed  the  command"  of  the  letters  of  hom- 
ing. This  was  equally  ineffectual ;  albeit,  the  officer, 
according  to  his  return,  *^  having  his  blazon  displayed 
upon  his  breast,  and  holding  the  said  letters  of  caption 
and  his  wand  of  peace  in  his  hands,  in  her  Majesty's 
name  and  authority,  made  diligent  and  strict  search, 
and  due  and  legal  inquiry "  after  the  Defendant,  who 
happened  to  be  still  resident  at  Chester. 

The  Plaintiff  Mr.  Patd,  failing  to  make  the  Scotch 
proceedings  available,  filed  his  bill  in  this  Court  against 

2  F  2  Mr. 
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1852.  Mr.  jRoy  alone,  praying  a  declaration,  that  the  De- 
Paul  fendant  was  bound  to  relieve  him  from  all  sums  drawn 
out  of  the  deposit  account,  as  were  applied  for  purposes 
other  than  those  for  which  the  sum  of  2,100/.  had  been 
deposited,  and  praying  that  the  Defendant  might  pay 
the  Plaintiff  the  balance  remaining  due  in  respect 
thereof  and  costs ;  or  that  it  mjght  be  declared,  that 
the  Defendant  was  bound  to  contribute,  rateably  with 
the  Plaintiff,  in  making  good  the  said  sums  of  money 
so  drawn  as  aforesaid,  and  to  pay  the  Plaintiff  his  due 
proportion  of  the  said  sums. 

The  Plaintiff  raised  another  point  by  his  bill,  viz., 
that  part  of  the  money  drawn  out  had  been  applied 
towards  payments  which  ought  to  have  been  paid  out 
of  the  rents  of  the  estate,  and  for  which  the  Defendant 
(as  factor  of  the  estate)  had  taken  credit,  and  that  the 
Defendant  was  therefore  boimd  to  replace  such  sums. 

Mr.  James  Anderson  and  Mr.  Toller,  for  the  Plaintiff. 

The  Courts  of  this  country  will  lend  their  aid  in 
enforcing  the  decrees  of  foreign  Courts  of  Justice.  In 
Houlditch  y.  The  Marquis  of  Donegal  (a),  it  having  been 
foimd  impracticable  to  execute  a  decree  of  this  Court  in 
England,  a  bill  filed  for  that  purpose  in  Ireland  was  sup- 
ported by  the  House  of  Lords ;  so  in  Douglas  v.  For^ 
rest  (i),  an  action  was  maintained  on  a  Scotch  judgment 
of  homing.  Such  judgments  are  to  be  construed  ac- 
cording to  the  obvious  import  of  their  terms.  The 
King  of  Spain  v.  Machado  (c)  ;  and  although  not  con- 
clusive, Bayley  v.  Edwards  (rf),  Don  v.  Lippmann  (c). 
Pricey.  Dewhurst{f)y  yet  the  Court  will  assume  them, 

primd 

(4  8  Blu  N,  8.  301,  and  2  (d)  S  Swan.  703. 

CI.  4-  Fin.  470.  (e)  5  CI.  ^  Fin.  1. 

(6)  4  Btnff.  686.  (f)  8  Sim.  279,  and  4  MyL 

(c)  4  Ruis.  225,  560.  ^  Cr.  76. 
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pritnd  faciey  to  be  consonant  with  justice,  Amott  v. 
Bed/em  (a),  and  in  accordance  with  foreign  law,  Alivon 
V.  Fumivalili);  and  here  the  assignment  fully  autho- 
rises the  Plaintiff  to  enforce  the  decree  of  the  Scotch 
Courts. 

The  Defendant,  by  withdrawing  to  Englandy  has 
prevented  the  Court  of  Sessions  enforcing  its  decrees ; 
and  this  Court  will  therefore,  as  in  Houlditch  v.  The 
Marquis  of  Donegal,  aid  the  jurisdiction  of  the 
Scotch  Courts,  by  acting  in  personaniy  Penn  v.  Lord 
Baltimore  (c).  It  may  determine  questions  between 
foreigners  and  rights  originating  out  of  the  jurisdiction : 
The  Earl  of  Derby  v.  The  Duke  of  Athol  (d)  ;  The  Mar- 
quess of  Breadalbane  v.  The  Marquess  of  Chandos  (e). 

Secondly,  the  Plaintiff,  having  been  compelled  to  pay 
the  whole  amount  of  a  debt  for  which  the  Defendant  is 
jointly  liable,  is  entitled  to  enlorce  contribution  from 
him  in  this  Court :  Lingard  v.  Bromley  (f) ;  Lefroy 
V.  Gore  {g) ;  Wilson  v.  Goodman  (A).  Contribution  is 
a  right  arising,  not  out  of  contract,  but  an  equity: 
Dering  v.  The  Earl  of  Winchelsea  (t ).  And  this  Court 
will,  therefore,  give  effect  to  this  right,  which  the  Plain- 
tiff has  found  it  impossible  to  enforce  in  Scotland. 

It  appears  also,  that  out  of  the  2,100/.,  monies 
have  been  paid  which  were  a  charge  on  the  rents  of 
the  estate  received  by  the  Defendant,  and  for  which 
he  has  taken  credit ;  he  is  therefore,  in  equity,  bound  to 
account  and  repay  to  the  Plaintiff  so  much  of  the 
rents  as  he  has  charged  in  accoimt. 

Mr. 

(a)  3  Bing,  353.  (e)  2  Myl.  ^  Or.  727. 

(6)  ICr.M,^  JR.  277,  and        (/)  1  Ves.  ^  B.  114. 
4  Tyr.  751.  (g)  1  Jones  <J-  L.  571. 

(c)  1  Ves.  Sen.  444.  (A)  4  Hare,  54. 

(d)  lb.  202.  (t)  1  Cox,  318. 
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1862.  Mr.  R.  Palmer y  Mr.  Goodeve,  and  Mr.  ForheSy  contra. 

This  Court  will  not  interfere  in  a  suit  still  pending 
in  ScoUandy  nor  will  it  act  in  aid  of  a  foreign  Court 
until  the  rights  have  been  there  finally  ascertained. 
The  Court  of  Chancery  will  not  enforce  an  interlocu- 
tory order,  nor  will  it  grant  a  discovery  in  aid  of  pro- 
ceedings in  a  foreign  Court :  Bent  v.  Young  (a).  Here, 
there  has  been  no  final  decree ;  the  order  to  pay  into 
Court  is  a  mere  interlocutory  order  for  the  interim 
safety  of  the  fund,  and  was  made,  not  as  between  Paul 
and  Moy,  but  as  between  them  and  the  creditors.  The 
rights  between  Paul  and  Hoy  have  never  yet  been  de- 
termined, and  can  only  be  determined  in  Scotland,  in 
the  presence  of  all  parties  interested,  none  of  whom 
are  parties  to  this  suit.  Again,  if  the  decree  were 
final,  the  present  claim  would  be  the  subject  of  an 
action  at  law,  and  not  of  a  suit  in  equity.  The  order 
to  pay  is  joint  and  several,  and  cannot  be  varied  by  this 
Court  consistently  with  the  principles  of  international 
law  or  the  articles  of  Union  with  Scotland (b).  The  order 
determines  no  proportions,  and  is  not  an  order  to  pay 
to  any  pferson,  but  into  the  Bank  of  Scotland.  Neither 
the  Plaintiff  nor  his  assignors  are  entitled  to  receive 
it,  and  the  Defendant  has  paid  569/.,  which  is  all 
which  on  every  principle  of  equity  he  is  liable  to  pay. 

The  law  of  a  foreign  country  is  a  matter  of  fact  to  be 
proved  by  evidence  :  Earl  Nelson  v.  Lord  Bridport  (c)  ; 

Yates 

(a)  9  Sim.  180. 

(6)  5  Anne,  c,  8,  Art.  xix :  "  And  that  no  causes  in  Scotland 
be  cognoscible  by  the  Courts  of  Chancery,  Queen's  Bench,  Com- 
mon Pleas,  or  any  other  Court  in  Westminster  Hall ;  and  that 
the  said  Courts,  or  any  other  of  the  like  nature,  after  the  Union, 
shall  have  no  power  to  cognose,  review,  or  alter  the  acts  or  sen- 
tences of  the  judicatures  within  Scotland ^  or  stop  the  execution  of 
the  same." 

(c)  8  Beav.  527. 
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Yates  V.  Thomson  (a).      Here  there  is  no  evidence  to        1862. 
show  what  are  the  rights  of  the  parties  according  to 
the  law  of  Scotland. 

Mr.  /.  Anderson,  in  reply. — ^The  letters  of  homing 
direct  payment  to  the  Plaintiflf.  He  is,  at  all  events, 
entitled  to  an  inquiry. 

1  Story,  Eq.  Juris,  (b) ;  Rawson  v.  Samuel  (c) ;  Grant 
V.  Pidte  (d) ;  Angus  v.  Angus  (  e) ;  Young  v.  WUdey  (f) ; 
Malcolm  v.  Mansjield  (g) ;  Leading  Cases  in  Equity  (A) ; 
Mostyn  v.  Fabrigas  (t),  were  also  cited. 

The  Master  of  the  Bolls. 

I  have  given  this  case  my  anxious  consideration,  but 
my  opinion  is,  that  the  Plaintiff  is  not  entitled  to  any 
decree  in  this  suit. 

This  bill  prays,  in  the  alternative,  either  that  Roy 
may  replace  the  whole  of  the  sums  which  have  been 
improperly  paid  out  of  the  2,100/.,  other  than  that 
already  replaced  by  him,  or  that  he  may  make  con- 
tribution. 

Early  in  the  discussion  of  this  case,  I  found  it  dif- 
ficult to  understand  in  what  way  the  Court  of  Chancery 
had  acquired  any  jurisdiction  in  this  matter,  either  oA 
the  ground  of  making  effectual  a  foreign  judgment, 
or  on  that  of  enforcing  a  foreign  contract.  It  has  not 
been  questioned,  and  I  have  no  doubt,  that  this  Court 
has  jurisdiction  to  enforce  a  foreign  judgment,  and,  in 
ordinary  cases,  when  the  parties  to  them  are  here,  to 

enforce 

(a)  3  C7.  ij-  Fin.  644.  {g)  6  Bell,  App.  0».  359,  and 

(6)  P.  551  (4th  edition).  2  Spence,  12. 

(c)  O.  ij-  Ph.  161.  (A)  P.  680. 

(d)  1  Wih.  ^  Shaw,  716.  (t)  1  Smith's  Lead.  Ca.  340 

(e)  1  West,  temp.  Hard.  23.  (3rd  edition). 
(f)^  L.J.  {N.  S.)  C.  P.  253. 
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1852.        enforce  the  rights  and  obligations  arising  out  of  con- 
Paul        ^acts  entered  into  in  foreign  countries.     But  the  first 
r,  question  to  be  considered  is,  whether  this  is  a  final 

^^^'  foreign  judgment  adjudicating  on  the  rights  of  the  par- 
ties litigant  here,  because,  I  conceive,  it  would  be  new 
in  practice  for  this  Court  to  enforce  a  foreign  judgment, 
unless  it  were  final  and  conclusive.  I  have  not  found, 
nor  have  I  been  referred  to,  any  case  in  which  this 
Court  has  ever  given  effect  to  an  interlocutory  order, 
and  which  therefore  may  be  varied  by  the  subsequent 
proceedings  in  the  cause.  If*  a  final  order  had  been 
made  to  pay  a  sum  of  money,  I  cannot  doubt  that  the 
Courts  of  this  country  would  compel  the  debtors, 
residing  here,  to  pay  the  judgment  creditor. 

But  whether  this  be  a  final  judgment  or  not,  this 
suit  cannot  be  considered  as  one  to  enforce  it.  The 
decree  ordered  payment  into  the  Bank  of  Scotland  by 
Paul  and  jBoy,  jointly  and  severally;  that  is,  as 
between  the  creditors  and  these  parties,  they  were 
both  jointly  and  severally  liable  to  pay  the  whole 
amount,  and  that  order  has  been  obeyed.  But,  it  is 
said,  that  if  one  has  paid  the  whole  amount,  he  may 
obtain  an  assignment  of  the  debt,  which  will  enable 
him  to  obtain  from  his  co-debtor  payment,  not  of 
his  due  proportion  of  the  debt,  but  of  the  whole 
amount.  This  cannot  be  right,  and  there  cannot  be 
any  question  that  this  Court  would  inquire  into  the 
propriety  of  such  a  judgment,  even  assuming  it  to  be 
final.  Houlditch  v.  The  Marquis  of  Donegal  {a)  is  clear 
on  this  point.  One  of  the  grounds  brought  forward 
by  the  Plaintiff  is  this :  that  the  Court  having  ordered 
two  persons  jointly  and  severally  to  pay,  it  is  inequi- 
table that  the  Plaintiff  should  pay  the  whole  amount ; 

but 
{a)  8  Bli.  X.  S,  301,  and  2  CI.  ^  Fin,  470. 
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but  is  it  not  equally  inequitable^  on  the  other  hand,        1852. 
that  the  Defendant  should  pay  the  whole  ?    If  I  were        p 
to  give  effect  to  this  foreign  judgment^  I  should  merely  r. 

order  payment  by  the  Defendant  of  the  whole  into  ^^' 
the  Bank;  but  that  seems  so  manifestly  unjust^  that 
it  is  not  even  asked.  If,  however,  I  am  to  carry  the 
foreign  judgment  into  ^11  effect,  that  is  the  judgment. 
This  is  not,  in  my  opinion,  however,  a  final  judgment 
determining  the  rights  between  these  parties,  nor  is 
this  a  suit  to  enforce  it. 

I  have  next  to  consider,  whether,  independent  of  the 
question  of  enforcing  a  foreign  judgment,  the  proceedings 
in  Scotland  entitle  the  Plaintiff,  in  this  Court  and  in 
a  suit  constituted  as  this  is,  to  require  the  Defendant  to 
pay  either  the  siuns  improperly  paid  out  of  the  2,100/., 
or  half  of  the  amount  since  paid  into  the  Bank  of  aS^o^- 
land.  In  considering  this,  I  will  put  the  case  most 
favourably  for  the  Plaintiff,  and  assume  the  Plaintiff 
and  Defendant  to  be  co-trustees  of  the  2,100/.  deposited 
in  the  Bank.  Of  this  it  is  admitted  that  551/.  was 
properly  paid;  1,019/.  was  received  by  the  Plaintiff 
himself,  in  various  sums,  and  for  various  purposes; 
103/.  remains  in  the  Bank;  and  the  residue  is  427/. 
If,  therefore,  the  whole  of  this  had  been  received  by 
Roy,  he  has  already  replaced  in  the  Bank  of  Scotland 
569/.,  which  is  more  than  the  amount  received  by  him. 

The  majority  of  the  pajrments  having  been  held  by 
the  Scotch  Courts  to  be  improper,  each  ought  to  replace 
what  he  has  improperly  retained.  This  is  what  this 
Court  would  hold,  and  I  have  no  doubt  this  is  the 
way  in  which  the  rights  of  Mr.  Paul  and  Mr.  Roy 
would  be  ultimately  worked  out  by  the  Court  of  Ses- 
sions, although,  as  against  the  creditors,  they  are  both 
severally  bound  to  replace  the  whole. 

As 
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1852.  As  to  the  payments  for  which  the  rents  are  said  to 

^  ^AUL^^    ^  Kable,  an  elaborate  account  is  gone  into  to  show 

V.  the   rights  between   the  parties;   but  -Boy,  being  a 

^^*         mere  factor  or  steward,  is  accountable  only  to  his 

principal.    And  even  if  this  were  not  so,  it  would  be 

impossible  to  take  an  account  of  the  rents  of  the  estate 

in  the  absence  of  Mr.  Renton  and  Major  Anstruther; 

nor  can  I,  in  a  suit  constituted  like  the  present,  decide 

any  question  as  to  the  proper  or  improper  application 

of  the  rents  of  the  estate. 

The  alternative  prayed  is  this:  that  the  Plaintiff 
may  have  contribution;  that  is,  that  the  Defendant 
may  be  compelled  to  pay  into  the  Bank  of  Scotland 
one-half  the  sum  which  Paul  and  Roy  were  ordered  to 
repay.  On  what  ground  can  I  do  this  ?  Not  on  the 
ground  of  a  foreign  judgment  adjudicating  on  their 
rights  and  liabilities,  because  there  has  been  no  final 
judgment ;  nor  on  the  ground  that  this  is  the  proper 
amount  between  the  parties,  because  it  is  impossible  for 
me  to  ascertain  the  proper  amount.  It  can  be  only  on 
the  ground  that  a  foreign  court  has  directed  two  persons, 
jointly  and  severally,  to  pay  a  sum  of  money  into  that 
Court ;  and  acceding  to  that  argument,  it  would  be  to 
decide  that,  after  the  foreign  Court  has  ordered  each 
to  pay  the  whole,  this  Court  is  to  alter  that  order, 
and  direct  pajmient  in  a  different  manner,  viz.,  sepa- 
rately, in  some  given  proportions. 

Suppose  I  were  to  order  Roy  to  pay  half,  or  any 
other  proportion,  and  afterwards  the  Court  of  Sessions 
were  to  hold,  that  this  was  not  the  correct  and  proper 
proportion,  how  could  I  enable  Mr.  Roy  to  get  back  his 
money  ?  I  should,  in  truth,  be  making  a  final  decree 
in  a  suit  pending  in  another  Court,  in  which  no  final 
decree  had  been  made. 

I 
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I  am  of  opinion,  that  if  I  were  to  attempt  to  deal        1852. 
with  this  matter,  I  should  be  carrying  on  a  suit  con-       "p^u^^ 
currently  with  the  suit  in  Scotlandy  without  having  aU  ©. 

the  parties  before  me,  without  having  the  means  of        ^^' 
obtaining  the  necessary   evidence,   and  without  the 
power  of  doing  justice    between    the    parties  really 
interested  in  the  matter. 

I  am  of  opinion,  that  before  this  Court  would  lend 
its  aid.  to  enforce  a  foreign  decree,  by  compelling 
payment  of  a  sum  of  money,  the  amount  properly 
and  justly  due  must  be  finally  ascertained.  But  then 
would  arise  another  point ;  viz.,  whether,  if  there  had 
been  a  final  decree,  and  the  amount  due  had  been 
ascertained,  the  Plaintiff  would  not  be  bound  to  seek 
relief  by  an  action  at  law,  rather  than  by  suit  in  equity. 
I  express  no  opinion  whether  this  is  the  proper  tribunal 
or  not,  as  I  decide  on  the  other  points. 

I  am  of  opinion,  for  the  reasons  I  have  stated,  that 
the  Plaintiff  has  made  out  no  case  for  relief,  and  his 
bill  must  therefore  be  dismissed  with  costs. 

Note. — See  Patrick  v.  Sheddon,  Q.  B.  29tli  April  1863. 
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1852. 


Feb,  12. 


BROWN  V.  SMITH. 


A  Scotch- 
man came  to 
England  at 
the  age  of 
sixteen,  and 
remained  in 
the  English 
naval  service 
until  his 
death  in  1848. 
Held,  that  he 
had  not  lost 
his  domicile 
of  origin. 

The  mere 
declaration  of 
intention  to 
change  a  do- 
micile, with- 
out an  actual 
change  of  re- 
sidence, is 
inoperative  to 
create  a  new 
domicile. 

To  consti- 
tute a  new 
domicile, 
there  must 
be  not  only 
the  ^c^tim 
of  residence 
in  a  place, 
but  the  ani- 
mus  manendi. 


TT  was  referred  to  the  Master  to  ascertain  where 
the  testator  IVilltam  Conborough  Watt  was  domi- 
ciled at  the  time  of  his  death.  The  Master  founds  that 
he  was  domiciled  in  Scotland,  The  Plaintiflfs  took 
exceptions  to  the  report,  and  insisted  that  he  was 
domiciled  in  England. 

It  appeared,  that  the  testator  was  born  in  Scotland  in 
1796,  and  his  domicile  of  origin  was  therefore  admitted 
to  be  Scotch.  He  came  to  England  in  1811,  and  entered 
into  the  medical  service  in  the  navy  as  hospital  mate. 
He  then  served  as  assistant  and  fiiU  surgeon  on  board 
eleven  different  Queen's  ships,  and  became  deputy  in- 
spector of  the  Malta  Hospital,  where  he  died,  in  August 
1848.  From  the  year  1811  to  his  death  (thirty-seven 
years)  he  was  substantially  on  active  service,  with 
three  exceptions,  during  which  he  was  on  half-pay :  viz., 
first,  for  two  years,  1819,  1820 ;  secondly,  for  about 
two  years,  between  October  1826  and  September  1828 ; 
and,  thirdly,  for  about  two  years,  between  September 
1839  and  October  1841.  On  the  first  occasion,  he  went 
on  a  visit  to  his  sister  in  Scotland^  and  he  remained  there 

the 


DATES. 


1795. 
1811. 

1818. 
1821 
1826, 
1828. 


Birth  in  Scotland, 
Came  to  England,  and 
entered  naval  service. 

f  In  Scotland, onhsilf'^j. 
.JHalf.pay. 


1841*  \  ^°  -^^<^»  on  half-pay. 
1841.     Went  to  MaUa. 
1846.     Death  of  Sister. 
1848.     Death  at  Malta. 
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the  whole  period.  During  his  stay,  he  in  a  letter  stated 
as  follows : — "  If  I  cannot  get  the  Coast  Blockade  or 
the  Ordinary y  I  must,  from  the  precarious  state  of  my 
health  and  the  charge  of  an  only  sister,  commence  pri- 
vate practice ;  I  have  been  looking  out  for  a  situation 
in  some  county  town  in  Englandy  but  as  none  offers,  I 
must  commence  in  Scotland^ 

This  intention  he  never  carried  into  effect,  but  he 
returned  to  England,  and  got  appointed  to  another  ship. 

In  1826,  on  the  second  occasion  of  his  being  on 
half-pay,  he  went  to  Scotland ,  and  returned  in  1829, 
and  was  appointed  to  another  ship.  In  1829,  he  ex- 
pressed to  one  witness  an  intention  not  to  return  again 
to  Scotland:  ^^  that  his  father  and  mother  being  dead, 
and  his  sister  living  in  London,  and  the  only  person  for 
whom  he  had  any  affection,  it  was  his  wish  and  inten- 
tion to  be  continuously  employed  in  the  naval  service, 
with  a  view  to  his  becoming  entitled,  by  promotion,  to 
such  an  amoimt  of  half-pay  as,  together  with  the  in- 
come to  arise  from  investments  he  was  then,  from  time 
to  time,  making,  would  enable  him  to  retire  from  the 
service  on  such  half-pay,  and  to  reside  permanently  in 
England.^^ 

On  the  other  hand,  there  was  evidence  to  show,  that 
after  he  left  Scotland  in  1828,  he  had,  in  letters,  ex- 
pressed himself  "  as  longing  for  the  time  when  he  could 
settle  himself  down  for  life"  amongst  his  friends  in 
Scotland, 

In  1830,  he  made  his  will  in  the  English  form. 

On  the  third  occasion  of  his  being  on  half-pay,  he 
went  to  i:eside  with  his  sister  at  Pimlico,  where  he 
continued  until  his  re-appointment  in  October  1841. 

During 
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1852.  During  his  residence  in  Pimlico,  he  acted  as  secre- 

^  ^  ^^  "    tary  of  the  medical  officers   of  the  navy,  who  were 

JjROWN 

t;.  raising    a   fund    to    present    a    testimonial    to  their 

Smith.  chief;  and  he  was,  during  that  time,  "pressing  his 
claims  to  employment  and  promotion  in  the  navy;" 
and,  in  a  letter  from  Pimlico,  in  December  1840,  he 
stated,  that  his  sister's  coming  to  Scotland  was  "entirely 
dependent  on  his  being  obliged  to  go  abroad  to  com- 
plete a  period  of  two  years'  service ;  but  that,  should 
God  spare  him  to  return,  it  was  more  than  probable 
that  his  final  abode  would  be  Scotland,  unless  he  suc- 
ceeded to  a  staff  appointment,  which  he  ought  long 
since  to  have  had,  and  was  still  disposed  to  believe  he 
might  obtain." 

In  October  1841,  after  his  appointment  to  the 
"  Queeny^  which  took  him  out  to  Malta,  he  wrote  to 
a  friend  in  Scotland  as  follows : — "  Nor  would  I  even 
object  to  being  placed  on  permanent  half^pay  of  my 
present  rank,  and  a  snug  residence  in  your  neighbour- 
hood for  the  remainder  of  my  life." 

He  then  took  his  sister  with  him  to  Malta  in  the 
"  Queen y^  in  1841,  where  he  was  appointed  Deputy 
Inspector  of  the  Malta  Hospital ;  and  he  retained  that 
appointment,  and  remained  in  Malta,  down  to  his  death, 
in  August  1848.  His  sister  died  there  in  1846.  One 
witness  stated,  that  while  at  Malta,  the  testator  had  said, 
that  he  had  made  Englandlns  "  home,"  that  Scotlandhad 
now  no  attraction  for  him,  that  he  should  never  return 
there,  and  had  determined  to  return  to  England  to 
settle,  never  again  to  be  removed ;  and  "  that  he  had 
made  up  his  mind  to  occupy  a  house  near  one  of  the 
parks  in  London,  to  marry  an  English  lady,  and  to 
establish  himself  as  a  married  man  in  every  com- 
'   fort." 

In 
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In  addition^  there  were  several  witnesses  who  spoke        185S. 


of  the  testator's  having  expressed  an  intention^  while  in 
Maltay  of  returning  and  settling  in  Scotland, 

There  were  some  other  minor  circumstances  relied  on 
by  the  PlaintiflFs  as  proving  an  English  domicile,  such 
as  his  always  having  an  agent  in  London  to  whom  he 
remitted  his  funds  for  investment,  that  he  had  sent  for 
his  sister's  piano  from  Scotland  to  London,  &c.  &c. 

Mr.  Stuart  and  Mr.  Hetherington,  for  the  Plaintiffs 
in  support  of  the  exceptions,  argued,  that  imder  these 
circumstances  the  testator's  domicile  was  in  England, 
They  stated,  that  the  father  of  the  testator  was  illegiti- 
mate ;  and,  that  if  the  domicile  were  held  to  be  Scotch, 
then,  by  the  Scotch  law,  the  Plaintiffs,  who  were  the 
next  of  kin  ex  parte  matemdy  would  be  excluded, 
although  there  were  none  ex  parte  patemd. 

The  following  cases  were  cited  :  The  Attorney-Gene- 
ral V.  Dunn  (a) ;  Whicker  v.  Hume  (b) ;  Munroe  v.  Doty- 
las  (c) ;  Somerville  v.  Somerville  (d) ;  Bruce  v.  Brtcce  (e) ; 
Bempde  v.  Johnstone  (f) ;  Ommaney  v.  Bingham  (g)  ; 
1  Burge  Com.  (A)  ;  Story  on  Conjl,  of  Laws  (i), 

Mr.  Elmsley  and  Mr.  G,  S.  Carr,  contra,  were  not 
heard. 

The  Master  of  the  Rolls. 

I  should  be  pleased  if  I  could  concur  with  the  Plain- 
tiffs' argiunent,  thinking  it  a  great  evil  that  there  should 

*  be 

(a)  6  Mee.  ^  W,  511,  526.  (/)  3  Ves,  198. 

(h)  13  Beav,  366.  (g)  Cited  5  Ves.  757,  and  6 

(c)  5  Madd.  379.  Bro,  P.  C.  550. 

(d)  5  Ves.  750,  758.  (h)  P.  34,  40. 
{e)  2  Bos.  4-  P.  229  n.  {%)  P.  48. 


Brown 

V, 

Smith. 
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be  a  difference  in  the  law  in  the  two  countries ;  but  I 
am  satisfied  that  the  testator  never  lost  his  domicile  of 
origin. 

This  gentleman  was  bom  in  Scotland ;  and,  at  the 
age  of  sixteen,  he  went  to  Haslar  Hospital  as  a  sur- 
geon's mate.  He  remained  in  the  Queen's  service  until 
his  death,  and,  during  the  whole  time,  there  were  only 
three  periods,  of  about  two  years  each,  during  which 
he  could  have  changed  his  domicile — ^namely,  in  1818, 
1826,  and  1839. 

In  December  1818,  being  on  half-pay,  he  went  to 
Scotland,  but,  as  soon  as  he  obtained  employment,  he 
returned  to  England,  and  remained  in  the  service  until 
1826,  when  he  was,  for  a  second  time,  placed  on  half- 
pay.  He  spent  this  time  in  Scotland,  and  appears  to 
have  speculated  on  carrying  on  business  as  a  surgeon 
in  England,  or  if  he  could  not,  then  in  Scotland. 

Now,  there  is  nothing  more  clear  than  this :  that  the 
mere  declaration  of  intention  to  change  a  domicile, 
without  an  actual  change  of  residence,  is  inoperative 
to  create  a  new  domicile ;  therefore  the  Court  must 
disregard  any  expressed  intention  which  has  not  been 
carried  into  effect. 

In  1826,  he  had  done  nothing  to  change  his  domicile, 
and  down  to  October  1829  his  domicile  was  in  Scotland. 
It  has  not  been  contended  by  the  Plaintifis'  Counsel, 
nor  could  it  have  been  consistently  with  the  settled  law 
on  this  subject,  that  the  employment  in  the  navy  created 

any  change  of  domicile. 

# 

Between  October  1889  and  October  1841,  there  was 
an  interval  of  two  years  in  which  he  was  on  half-pay  ; 
and  during  that  period,  he  took  lodgings  in  Pimlico, 
and  he  remained  there  until  he  was  again  employed.    It 

is 
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is  said,  that  where  the  circumstances,  hopes,  and  neces- 
sities of  a  person  are  in  a  particular  country,  that  creates 
a  domicile.  It  is  contended,  that  here  his  hopes  and 
necessities  were  in  London^  and  that  he  had  fixed 
himself  there  for  life.  But  it  appears  from  the  evidence 
that  he  had  no  intention  to  fix  anywhere  for  life,  but 
merely  until  he  could  obtain  employment  in  the  navy, 
and  that  he  found  Pimlico  a  convenient  place  for  this 
purpose.  To  constitute  a  new  domicile  in  a  place, 
there  must  not  only  be  the  factum  of  residence  there, 
but  the  animtts  manendiy  that  is,  there  must  be  a  fixed 
resolution  to  have  a  permanent  and  continued  residence 
in  the  place  of  actual  residence. 

Any  such  intention  is  negatived  here ;  for,  first,  there 
is  no  evidence  of  a  determination  to  pass  the  remainder 
of  his  life  at  Pimlico  ;  it  appears  he  resided  there  merely 
with  a  view  of  obtaining  employment  in  the  navy, 
which  might  enable  him,  when  he  had  acquired  a 
competency,  to  retire  on  half-pay,  and  he  intended, 
at  that  time,  to  fix  his  future  permanent  residence. 
Secondly,  during  this  time  the  letters  show,  that  his 
disposition  was  rather  towards  Scotland,  and  not  Bng- 
land.  It  appears  therefore  to  me,  that  the  animtcs 
manendi  is  negatived  by  these  two  circumstances. 

In  1841  he  went  to  the  Mediterranean  in  the  "Queen,^^ 
and  remained  there  seven  years,  until  his  death  in 
August  1848.  AJthough  there  is  some  evidence  to 
show,  that  his  disposition  was  then  in  favour  of 
England — that  he  was  attached  to  a  lady  there,  and 
that  he  intended  to  come  over,  and  marry  and  settle 
in  London,  still  these  facts  are  immaterial,  for,  unless 
he  had  previously  changed  his  Scotch  domicile,  this 
was  a  mere  intention,  not  carried  into  effect  by  a  (fe 
facto  residence  in  England, 

The  exceptions  must  be  overruled. 

VOL.   XV.  2  G 
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ApHl^ld.  MIDDLETON  v.  MIDDLETON. 

A  testator  fTlHE  question  arose  on  the  will  and  codicil  of  Charles 
E  estate  John  Middleton,     By  his  will,  dated  the  28th  of 

subject  to  Fehrttary  18S1,  he  expressed  himself  as  follows : — ^^  I 

hk  ^t  for^  desire  and  direct  that  all  my  debts,  funeral  and  («8ta- 

life,  with  mentary  expenses,  and  all  legacies  herein  mentioned, 

remaindera  q^  which  by  any  codicil  to  this  my  will  I  may  hereafter 

devised  his  C.  8^^^  ^^  bequeath,  may,  in  the  first  place,  be  paid  and 

estate,  sub-  satisfied  out  of  my  personal  estate,  or  if  that  should 

^ts  &c   to  P^^^^  insufficient,  out  of  my  real  estate ;  and  I  hereby 

his  wife  ab-  charge  the  same  upon  my  personal  and  real  estates 

solutely.   He  respectively  in  the  hands  of  my  devisees  and  executors 

afterwards  .  .  . 

mortgaged      hereinaft;er  named/'     He  then  devised  his  freehold^ 

his  E,  estate,  leasehold,  and  copyholds  **  in  England,  or  wheresoever 

deficiency  of  s^^**^*  ^  trustees  and  their  heirs  for  ever,  in  pure 

the  personal  trust,  subject  to  debts,  expenses,  and  legacies,  as  afbre- 

^  estat    E  ^'^>  *^  suffer  and  permit "  his  wife  to  enjoy  them  for 

and  C.  ought  life,  and  after  her  decease,  to  his  brother,  H.  J.  Mid^Ue^ 

to  contribute  ^^^  fo^  jjfg  yj\^  remainders  over.     He  bequeathed  all 
rateably  to-        .  .       ,  ^         . 

^^ards  pay-      ^^  personal  property  to  his  wife  absolutely,  subject  to 

ment  of  the    certain  pecuniary  legacies.      He  then,  after  reciting 

^^^^*       that  he  possessed  estates  in  the  East  and  West  Indies, 

devised  his  lands,  &c.  in  the  Colonies  to  his  wife  and 

her  heirs  absolutely, "  subject  only  to  payment  of  debts, 

expenses,  and  legacies,  as  aforesaid ;  for  his  will  and 

intention  was,  to  bequeath  to  her  all  he  possessed,  and 

to 
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1831.    Will. 
1836.    Codicil. 


1843.  Mortgage. 

1844.  Death. 
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to  create  an  interest  in  his  lands  and  real  estate  in        1852. 
England  only,  after  her  decease,  as  detailed  above."         Middleton 


r. 


The  testator  had  a  copyhold  estate  at  Midanbury,  in  Middi-bton. 
Hampahirey  and  a  share  in  a  freehold  estate  in  Jamaica, 
He  afterwards  purchased  two  houses  in  Calcutta  ^  and  by 
a  codicil  made  in  1835,  after  reciting  he  had  purchased 
these  two  houses  in  Calcutta,  he  proceeded  thus: — 
^*  Now  I  desire  and  direct,  that  these  tenements  shall 
follow  the  uses  of  my  will  now  in  England ,  and  in  the 
event  of  my  demise,  shall  become  the  sole  property  of 
my  wife,  to  be  enjoyed  and  disposed  of  by  her  as  fully 
and  entirely  as  if  I  had  myself  been  alive." 

On  the  12th  of  January  1848,  the  testator  borrowed 
the  sum  of  1,500/.  from  Messrs.  Child y  his  bankers, 
and  he  gave  his  bond  of  that  date  for  securing  the  re- 
payment, together  with  an  equitable  mortgage  on  the 
Midanbury  property. 

The  testator  died  in  January  1844 ;  and  a  bill  having 
been  filed  for  the  administration  of  his  estate,  it  was 
found,  that  the  personal  estate  was  insufficient  for  the 
payment  of  the  debts,  that  a  small  balance  of  15/.  re- 
mained unapplied,  and  that  there  was  still  a  debt 
by  simple  contract,  of  194/.,  and  that  the  debt  of 
1,500/.,  to  Messrs.  Child  &  Co.,  secured  by  the  bond 
and  equitable  mortgage  of  the  copyhold  property  at 
Midanbury y  still  remained  unpaid. 

The  Master,  to  whom  the  matter  was  referred,  found, 
that  the  English  property  of  the  testator  was  confined 
to  this  estate  at  Midanbury y  and  that  his  property 
abroad  consisted  of  one-seventh  of  one-tenth  of  certain 
freehold  estates  in  the  island  of  Jamaica,  and  of  one 
of  the  two  houses  at  Calcuttay  mentioned  in  his  codicil 
of  the  6th  of  April  1835. 

2  G  2  The 
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The  cause  now  came  on  for  further  directions  on  the 
Master's  report;  and  a  question  was  raised  between 
the  widow  of  the  testator,  on  the  one  hand,  and  his 
brother  and  other  devisees  in  remainder  of  the  Midan- 
bury  estate,  on  the  other,  whether  the  devisees  of  that 
estate  were  to  take  it  cum  onere — that  is,  subject  to 
this  mortgage  of  l,500/.^-or  whether  the  estates  abroad, 
devised  to  the  widow  absolutely,  were  to  contribute 
towards  the  payment  of  this  1,500/.  so  charged  on  the 
Midanbury  property. 

Mr.  Lloyd  and  Mr.  Selwyn^  for  the  Plaintiff,  the 
widow  of  the  testator. 

Mr.  R,  Palmer y  for  the  Defendants. 

The  Master  of  the  Rolls  reserved  his  judgment. 


April  16.  The  Master  of  the  Rolls. 

The  question  in  this  cause  arose  on  the  construction 
of  the  will  and  codicil  of  Charles  John  MiddletoUy  who 
made  his  will  on  the  28th  of  February  1831,  repub- 
lished it  on  the  2nd  of  January  1834,  and  afterwards 
executed  a  codicil  to  it  on  the  6th  of  April  1835. 

The  will  is  to  this  effect : — ^After  directing  that  his 
real  estate  shall  be  liable,  in  the  case  of  the  deficiency 
of  the  personal  estate,  to  contribute  to  the  payment  of 
debts  and  legacies,  and  after  giving  some  specific  and 
small  pecimiary  legacies,  he  devises  all  his  property  in 
England  to  his  widow  for  her  life,  and  after  her  decease, 
to  his  brother  H.  /.  Middleton  for  his  life,  and  after  his 
decease,  to  the  eldest  male  heir  of  his  body  absolutely ; 
and  in  default  of  any  such  male  heir,  he  directs  the 

property 
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property  to  be  divided  between  Charles  Edward  Jem-        1852. 
ingham  and  the  eldest  daughter  of  H.  J,  Middletan.    ^,~^'"^^ 

^  .  .  MiDDLETON 

as  tenants  in  common  in  fee  simple;   then,  after  re-  e?. 

citing  that  he  was  possessed  of  property  in  the  colonies,  Middleton. 
he  gives  the  whole  of  his  property  abroad  to  his  wife 
absolutely.  By  the  codicil  executed  by  him  in  1835, 
he  mentioned  that  he  had  purchased  two  houses  at 
Calcutta,  and,  that  in  order  that  he  might  not  die  in- 
testate with  respect  to  them,  he  desired  them  to  go  to 
the  uses  of  his  will  then  in  England — that  is,  that  they 
were  to  go  to  his  wife  absolutely.  By  this  codicil,  he 
says  nothing  respecting  the  payment  of  debts  and 
legacies. 

The  cases  of  Oneal  v.  Mead  (a)  and  Halliwell  v. 
Tanner  (b)  were  relied  upon  by  the  widow,  the  devisee 
of  the  colonial  estate,  for  the  purpose  of  showing,  that 
the  devisees  of  the  Midanhury  estate  must  take  it  cum 
onerCy  and  that  they  cannot  throw  any  portion  of  this 
charge  on  the  other  estates.  It  is  the  settled  rule  of 
this  Court,  that  if,  in  the  absence  of  any  special  direc- 
tion, a  testator  devises  an  estate  to  one  devisee,  and 
personal  property  to  a  legatee,  the  devisee  must  take 
the  estate  as  he  finds  it ;  and  that  if  the  personal  estate 
should  be  exhausted  by  the  mortgagee  in  payment  of 
his  debt,  the  legatee  may  marshall  the  assets  and  stand 
in  the  place  of  the  mortgagee,  in  order  to  throw  that 
debt  on  the  real  estate.  This  is  Clifton  v.  Burt  (c), 
and  there  are  several  other  cases  to  the  same  effect  (jd). 

The  case  of  Oneal  v.  Mead  {a)  simply  established, 

that,  as  between  a  devisee  of  a  mortgaged  estate  and  a 

specific  legatee  of  a  leasehold  estate,  the  devisee  should 

not 

(a)  1  P.  Wms.  693.  {d)  See  Ram  on  Assets  (2nd 

(6)  I  R.  ^  M.  633.  edition),  423,  note  «. 

(r)  1  Peere  Wms.  679. 
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1852.       not  be  entitled  to  have  his  mortgage  paid  by  a  specific 

WtoDLOTON     ^^?*^- 

MiDDLETON.  HaUiweU  v.  Tanner  (a),  also  relied  upon,  was  to 
the  same  effect.  Three  leaseholds  were,  in  that  case, 
bequeathed  to  three  legatees ;  one  was  mortgaged :  the 
two  other  legatees  were  held  not  to  be  bound  to  con- 
tribute towards  the  payment  of  the  mortgage  charged 
on  the  first  leasehold  estate.  These  cases  are,  in  truth, 
instances  of  the  same  principle,  and  of  the  doctrine 
already  stated.  The  devisees  and  legatees  are  all 
equally  objects  of  the  testator's  bounty,  and  one  cannot 
be  permitted  wholly  or  partially  to  defeat  the  gift  to 
another,  by  reason  of  any  rule  of  law,  which  makes  the 
property  so  given  to  that  other  legatee  previously  liable 
to  pay  the  debts  of  the  testator.  These  are  only  in- 
stances of  giving  effect  to  the  intention  of  the  testator 
found  in  the  words  he  has  used ;  but  this  case  is  dis- 
tinct from  those,  and  it  is,  in  my  opinion,  in  no  further 
respect  governed  by  them,  than  by  showing  that  the 
expressed  intention  of  the  testator  is  to  be  followed. 
Here  the  testator  directs,  in  the  first  place,  that  if  his 
personal  estate  should  prove  insufficient,  his  debts 
should  be  paid  out  of  his  real  estate,  and  the  question 
is,  whether  the  devisees  do  not  take  subject  to  this 
direction. 

In  Carter  v.  Bamadiston  (J),  which  was  relied  upon 
for  the  devisees  in  remainder  of  the  English  estates,  it 
was  so  determined,  in  a  case  where  the  testator  had 
devised  all  his  real  estates  to  trustees,  in  trust,  out  of 
the  profits  to  pay  his  debts  and  legacies;  and  after  these 
had  been  discharged,  he  devised  the  estates  at  Orton 
to  one  set  of  devisees,  and  the  estate  at  Pickworth  to 
another,  and  he  afterwards  mortgaged  the  Pickworth 

estate. 

[a)  1  R.  (5-  M,  633.  (6)  1  P.  Wms.  505. 
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estate.    The  Ortan  estate  was,  in  that  case,  held  liable        1852. 
to  contribute  to  the  payment  of  the  mortgage  charged   i^judlbton 
upon  the  Pickxoorth  estate.    '  v. 

MiDDLETON. 

In  Iroin  v.  Ironmonger  (a),  the  will  began  with  a 
general  charge  of  debts  and  funeral  expenses,  and, 
subject  thereto,  the  testator  gave  all  his  freehold,  copy- 
hold, and  leasehold  estates  to  trustees  in  trust  to  pay 
annuities  and  legacies,  and,  subject  thereto,  in  trust  for 
certain  persons,  in  the  manner  there  stated.  The 
Master  of  the  Rolls  held,  that,  so  far  as  the  personal 
estate  not  specifically  bequeathed  was  insufficient  to 
pay  the  debts,  they  must  be  borne  by  the  freehold, 
copyhold,  and  leasehold  estates  proportionably. 

These  cases,  in  my  opinion,  govern  the  present;  nor 
am  I  able  to  find  any  well-founded  distinction,  as  appli- 
cable to  the  question  before  me,  between  these  cases  and 
the  present,  arising  from  the  circimistance,  that  there 
was,  in  the  cases  cited,  a  devise  to  trustees  in  trust  for 
the  payment  of  debts,  and  that  in  this  a  charge  for  the 
payment  of  debts  is  created.  That  a  devise  of  an  estate 
in  trust  for  the  payment  of  debts,  and  a  charge  of  debts 
on  the  real  estate,  are  distinct  in  their  nature  and 
consequences,  is  a  proposition  familiar  to  every  one ;  but, 
as  applicable  to  the  question  before  me,  they  are,  in 
my  opinion,  the  same,  if  it  appear,  from  the  plain 
import  of  the  words  of  the  will,  that  the  charge  of 
all  debts  is  general  upon  all  the  estates  of  the 
testator. 

I  am  of  opinion,  that  this  is  the  true  import  of  this 
testator's  will,  and  that  in  this  case,  the  real  estate 
generally  must  bear  the  expense  of  paying  all  the  debts, 

whether 
(a)  2E.^M,  531. 
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1852.       whether  they  be  simple  contract  debts,  or  charged  on  any 
MiDDLETON    P^^^^*^  portion  of  the  real  estates.     In  the  first  place, 
V.  the  will,  after  containing  the  general  direction,  that  if  the 

MiDDLETON.  personal  estate  should  prove  insufficient,  the  debts  and 
legacies  should  be  paid  out  of  the  testator's  real  estate, 
contains  a  repetition  of  this  direction  as  applicable  to 
each  devise.  This  is  so  after  the  gift  of  the  Midan- 
bury  property;  and  after  giving  to  his  wife  Eliza  all 
his  lands  in  the  Colonies,  to  be  held  absolutely  by  her 
heirs  and  assigns  for  ever,  without  remainder  to  any 
one,  the  testator  proceeds  to  say,  "  subject  only  to  pay- 
ment of  debts,  expenses,  and  legacies  as  aforesaid." 

If  I  were  to  hold,  that  these  lands  were  not  to  con- 
tribute, it  would  be  a  violation  of  these  words  in  the 
will,  and  it  would  be,  in  effect,  to  hold,  that  where  the 
testator  has  said  that  the  lands  shall  be  subject  to  the 
payment  of  debts,  this  Court  may  say  they  shall  not, 
in  fact,  be  so  subject. 

The  after-acquired  property  in  the  East  Indies  is,  in 
my  opinion,  subject  to  the  same  trust,  as  it  passes 
by  the  codicil,  which  directs  that  the  houses,  one  of 
which  still  forms  a  portion  of  the  testator's  property, 
"  shall  follow  the  uses  of  his  will  then  in  Englandy** 
and  must  therefore  be  enjoyed  by  her  as  her  absolute 
property,  subject  to  the  contribution  I  have  before 
mentioned.  This,  therefore,  manifestly  points  to  the 
same  end,  and  to  the  payment  of  debts  and  legacies. 

I  must  declare,  therefore,  that  the  Jamaica  and  Cal- 
cutta estates  are  liable  to  contribute  with  the  Midanbury 
estate,  to  the  payment  of  the  1,600/.,  in  proportion  to 
their  relative  values ;  and  if  evidence  of  such  propor- 
tionate values  be  not  laid  before  me,  or  if  the  parties 
interested  do  not,  or  cannot,  agree  as  to  the  values 
thereof,  I  must  refer  it  to  the  Master  to  ascertain  the 

value 
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value  accordingly.  The  rest  of  the  decree  will  be  of 
course,  and  according  to  the  minutes  prepared  by 
Counsel. 

Di^^^Z  MIDDLETON. 

Declare  the  Jamaica  and  CalcuUa  estates  are  liable,  with  the 
other  real  estates  of  the  testator,  to  the  payment  of  the  testator's 
debts  and  legacies,  including  the  mortgage  for  1,500/.,  and  the 
costs  of  suit,  according  to  their  respective  values. 


MiDDLETON 
V. 


LADBROOKE  v.   BLEADON. 
BRUNTON  V.   BLEADON.  June  12. 

BARRY  V.   BLEADON. 

^  I  "^HESE  three  suits  were  for  the  administration  of  where  seve- 

the  same  estate.     The  first  was  attached  to  the  ^^  suits  for 

Court  of  the  Master  of  the  Rolls ;  the  second,  to  that  of  ^^^  ^j^  ^^ 

V.  C.  Turner;  and  the  third,  to  that  of  V.  C.  Parker,        tached  to  dif- 
ferent Courts, 

On  the  24th  of  April  1862,  a  decree  was  made  in  the  ^^  »  decree 
"*  '  IS  made  in 

first  suit.  one,  an  ap- 

plication to 
Mr.  S^eed  now  moved  in  the  first  suit  to  stay  all  the  stay  the  other 

proceedings  in  the  second  and  third  suits.     He  cited  t^m^- 

West  V.  Swinburne  (a).  the  Court 

which  haa 
Mr.  Prendergasty  for  the  Plaintiff,  in   the   second  pronounced 
suit;  and  the  decree. 

Mr.  Torrianoy  for  the  Plaintiff,  in  the  third  suit, 
submitted,  that  the  order  to  stay  the  second  and  third 
suits  ought  to  be  made  in  the  Courts  of  the  Vice- 
Chancellors  to  which  those  causes  were  attached.  They 
cited  White  v.  Johnson  (J). 

The  Master  of  the  Rolls  considered,  that  the  ordi- 
nary practice  was  by  an  order  in  one  suit  to  stay  the 
proceedings  in  the  rest,  and  ordered  accordingly. 
(a)  14  Jurut,  360.  (6)  2  PhiU.  689, 
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•^^^5^;  COLLETT  V.  PRESTON. 


A,,  in  an  ac-     A    MORTGAGE,  dated  the  14th  of  December  1848, 
ratituTtT^  ^^  executed  by  CoUett  to  the  Defendant  Preston^ 

receive  costs    who,  however,  was  a  trustee  for  Finch  and  others  (»). 
from.  JB.,  and, 

in  a  suit  re-        Preston  broueht  an  action  as^ainst  CoUett  on  the 

specting  the  .  '^      ,  ^^ 

same  mat-       covenant  contained  in  the  mortgage  deed,  on  the  12th 

ters,  he  be-  of  December  1851,  when  Preston  was  nonsuited.     The 

pay  costs  to  ^^®^  were  taxed  at  434?.,  but  CoUett  was  unable  to 

B.  A.,  being  compel  payment ;  and  it  was  stated,  that  Preston  was 

^^  ®      ^ .  keeping  out  of  the  way  to  avoid  a  writ  of  execution, 

askc^  by  pe-  and  was  wholly  unable  to  pay  such  costs, 
tition  that 

the  costs  rphe  suit  of  CoUett  v.  Preston  was  instituted  for  the 

might  be  set 

off,  but  the      purpose  of  having  it  declared  that  the  mortgage  was 

application      yoi^j  for  fraud,  and  for  having  the  same  delivered  up  to 

be  cancelled.     By  the  decree,  the  bill  was  dismissed  as 

against  Preston,  with  costs  to  be  paid  by  the  PlaintiflF, 

and  the  mortgage  was  to  stand  as  a  security  only  for 

the  sum  advanced. 

The  costs  of  Preston  in  the  suit  amounted  to  300/. 
The  Plaintiff  CoUett  presented  a  petition,  praying  that 
the  costs  which  he,  CoUett,  was  liable  to  pay  to  Preston 
in  the  suit,  by  virtue  of  the  decree,  might  be  set  off 
against  the  costs  which  CoUett  had  recovered  i^ainst 
Preston  in  the  action  at  law,  so  £eu:  as  the  same  would 
extend. 

Mr.  WUlcock  and  Mr.  TerreU,  in  support  of  the 

petition. 

Mr. 

(«)  Ante,  p.  103. 
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Mr.  Boupelly  contra,  argued,  that  although  cross 
costs  in  proceedings  in  a  suit  might  be  set  off,  the  same 
rule  did  not  apply  to  two  independent  proceedings  in 
different  Courts :  see  Cattett  v.  Simons  (a) ;  Wright  v. 
Mudie  (b) ;  Gravatt  v.  HaU  (c) ;  O'Hare  v.  Reeves  (d)  ; 
Levy  V.  Drew(e);  Oeorge  v.  Elston{f);  Dims  v. 
Wame{g)i  Lees  v.  Itejfitt(h)]  General  Rules  of 
Hilary  (t) ;  Harmer  v.  Harris  (A) ;  Shine  v.  Oough  (I), 


459 


1862. 


The  Masteb  of  the  Rolls  reserved  his  judgment. 


The  Master  of  the  Rolls. 

I  must  refuse  the  prayer  of  this  petition,  but  without 
costs.  I  could  not  grant  it  without  interfering  with 
the  solicitor's  lien.  As  the  decree  ordered  the  costs 
to  be  paid  to  Preston  personally,  I  think  that  there 
was  a  reasonable  ground  for  presenting  this  petition, 
and  the  Court  is  strongly  impressed  with  the  justice, 
where  it  can  do  so,  of  allowing  costs  to  be  set  off. 

I  cannot  do  it  consistently  with  the  authorities  and 
principles  of  the  Court,  and  the  petition  must,  there- 
fore, be  dismissed  without  costs. 


{a)  6  Beav.  308. 

(b)  1  Sim.  ^  S.  266. 

(c)  16  Law  J.  (iV.  S,)  Q.  JB. 
3o2. 

{d)  13  Jurist,  535. 
(c)  5  Dowl.  ^  L.  307. 


(/)  1  Bing,  N,  C,  513. 
{g)  1  ScoU,  584. 
(h)  3  Ad.  4-  El.  707. 
(i)  2  Wm.  4,  8.  93. 
{k)  1  Rum.  157. 
(0  2  BaU  (J-  B.  33. 
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Feb.  17.  BRADLEY  v.  MUNTON. 

A  vendor        HnHIS  suit  was    instituted  by  a  purchaser  for  the 

an  ex-       A    specific  performance  of  a  contract  for  the  sale  of 
ception,  ^  ^ 

■which  con-     some  copyhold  property.      The  heir  of  the  last  sur- 

tested  the        vivinff  trustee  could  not  be  ascertained.     The  Master 

validity  of  . 

his  own  title,  found  in  favour  of  the  Defendant's  title,  and  to  this 

Held^  that  it   report,  the  Defendant   (the  vendor)   took   an   excep- 

jraa  irregu-      ^.^^^  contesting,  in  fact,  the  validity  of  his  own  title. 

Mr.  RoupeU  and  Mr.  Raachy  in  support  of  the  excep- 
tion, argued,  that  under  the  pecuHar  circumstances, 
it  was  not  possible  to  vest  the  copyhold  in  the  purchaser, 
under  the  13  &  14  Vict  c,  60,  ss,  15,  20,  28,  and  that 
this  was  an  objection  to  the  title,  and  not  to  the  con- 
veyance :  Wynne  v.  Griffith  (o);  Avame  v.  Brovm  (b) ; 
Sidebotham  v.  Barrington  (c) ;  The  Queen  v.  Pitt  (d) ; 
Itowlet/  V.  Adams  (e). 

Mr.  jB.  Palmer  and  Mr.  Greene,  contra,  were  not 
heard. 

The  Master  of  the  Rolls  said,  he  had  never  before 
seen  an  exception  in  which  a  vendor  asserted  his  title 
was  bad,  and  that  he  should  be  sorry  to  sanction  it ; 
that  he  had  no  hesitation  in  saying,  that  it  was  wrong 
in  substance  as  well  as  in  form,  and  must  be  overruled. 

As  to  the  question  of  conveyance,  he  did  not  see  the 
difficulty,  but  he  would  reserve  the  consideration  of 
any  difficulty,  if  ever  it  should  arise. 

(a)  1  Ru88.  283.  (d)  10  Ad.  8f  JE.  272. 

(b)  14  Sim,  303.  (e)  14  Beat.  130. 

(c)  3  Beav.  624. 
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WILLIAMS  t>.  POWELL.  Feh.  25. 

npHE  testator  bequeathed  to  the  Plaintiff  Anne  Wil-  Executor  en- 
-*"    liams^  his  sister,  10,000/.     He  also  gave  his  resi-  ^^^  "^ , 

duary  personal   estate  between   Anne    Williams  and  mixing  the 
William  Watkin  Williams,  and  he  appointed  the  De-  assete  with 

fendant  John  Powell  and  William  Parry  (deceased)  y^  bankers', 

his  executors.  charged  with 

compound  in- 
terest at  five 
The  testator  died  in  June  18S6,  and  in  the  same  percent 

year  John  PoweUy  his  active  executor,  sold  out  8,140/. 

consols,  part  of  the  testator's  estate,  and  received  the 

proceeds. 

In  1839,  John  Powell  rendered  an  account  to  the 
Plaintiff,  whereby  he  charged  himself  with  the  10,000/. 
l^acy. 

In  1845,  Anne  Williams,  having  made  repeated  ap- 
plication for  payment  without  success,  the  Defendant 
having,  under  various  pretences,  evaded  payment, 
filed  this  bill  against  John  Powell  and  the  representa- 
tive of  WiUiam  Watkin  Williams,  stating,  that  the 
Defendant  John  Powell  was  the  owner  of  two-thirds  of 
the  Clyda^h  Iron  Works,  and  had  embarked  the  testa- 
tor's estate  therein,  and  that  he  had  deposited  with  his 
bankers,  for  his  own  benefit,  parts  of  the  testator's  per- 
sonal 


DATES. 

1836.   Death. 

1839.    Account  rendered. 

1845.    Bill  filed. 


1846.   21,728/.  paid  into  Court. 
1849.   Decree. 
—      Appeal. 
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sonal  estate.  The  bill  insisted,  that  the  Defendant 
ought  to  be  charged  therewith  with  half-yearly  rests, 
and  prayed  an  account,  and  the  ascertainment  of  the 
residue  and  of  balances  of  the  testator's  estate,  firom 
time  to  time,  in  the  Defendant's  hands,  or  deposited  at 
his  bankers',  or  embarked  in  the  Cflydach  Iron  Works, 
and  that  John  Powell  might  be  charged  with  the 
10,000/.  and  half  the  residue  with  interest,  at  five  per 
cent.,  with  half-yearly  rests,  or  with  the  profits  made 
by  the  use  of  the  money. 


The  Defendant  denied  that  he  had  embarked  the 
testator's  estate  in  the  Iron  Works,  or  that  he  had 
otherwise  used  the  same  for  his  own  private  benefit, 
except  that  the  sums  received  by  him  on  account  of 
the  personal  estate  had  been  carried  to  his  general 
account  at  his  bankers',  the  Plaintiff  having  repeat- 
edly stated  to  him,  that  she  depended  on  his  account- 
ing to  her  for  the  same  with  interest  thereon.  And 
he  submitted  to  pay  to  the  Plaintiff  the  legacy  of 
10,000/.,  and  one  moiety  of  the  amount  of  the  dear 
residue,  as  ascertained  by  the  account  made  out  and 
rendered  to  the  Plaintiff  by  him,  together  with  in- 
terest thereon  after  the  rate  of  five  per  cent,  per 
annum. 

The  Defendant,  in  1846,  and  before  the  decree,  paid 
the  sum  of  21,728/.  into  Court. 

In  1849,  the  cause  was  heard  on  bill  and  answer, 
when  the  Vice-Chancellor  of  England  made  a  decree 
directing  the  usual  accounts  and  the  residue  to  be 
ascertained ;  and  he  declared,  that  the  said  Defendant 
John  Powell  was  personally  liable  to  pay  to  the  Plain- 
tiff the  legacy  of  10,000/.,  together  with  one  moiety  of 
what  the   Master   should  ascertain   to    be   the   clear 
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residue  on  taking  the  accounts^  together  with  interest        1852. 

thereon  at  the  rate  of  five  per  cent,  per  annum,  from    1^  ^ 

.      .         /.  i^        t       ,  \    ^       Williams 

the  expiration  of  one  year  after  the  decease  of  the  ^, 

testator.  Powell. 

And  it  was  ordered^  that  the  Master  should  ascer- 
tain and  state  the  amount  of  the  balances^  or  sums  of 
money  arising  from  the  personal  estate  of  the  said 
testator^  which  had,  from  time  to  time,  remained  in  the 
hands,  possession,  or  power  of  the  Defendant,  or  which, 
from  time  to  time,  were  due  from  him. 

And  it  was  ordered,  that  the  Master  should  take  an 
account  of  what  was  due  from  the  Defendant  to  the 
Plaintiff  in  respect  of  the  legacy  and  moiety  of  the 
residue  of  the  personal  estate,  having  regard  to  the 
above  declaration;  and  the  Master,  in  taking  such 
account,  was  to  make  half-yearly  rests,  and  charge  the 
Defendant  John  Powell  with  interest  after  the  rate  of 
five  per  cent,  per  annum  in  respect  of  the  legacy  and 
moiety  of  the  residue. 

In  November  1849,  Lord  Gottenham,  on  appeal, 
varied  this  decree,  by  ordering,  simply,  the  usual  accounts 
of  the  residue  to  be  ascertained ;  and  he  declared,  that 
the  Defendant  was  personally  liable  to  pay  to  the  Plain- 
tiff the  legacy  of  10,000/.,  with  interest  at  five  per  cent., 
from  the  expiration  of  one  year  after  the  decease  of 
the  testator,  to  the  time  when  the  same  was  paid  into 
Court.  And  it  was  ordered,  that  the  Master  should 
ascertain  what  was  due  in  respect  of  the  said  legacy 
and  interest  accordingly. 

And  it  was  ordered,  that  the  Master  should  ascer- 
tain the  amount  of  the  balances,  or  sums  of  money 
arising    from  the    moiety  of  the  personal  estate  of 
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the  testator,  which  had,  from  time  to  time,  remained 
in  the  hands,  possession,  or  power  of  the  Defendant 
John  Powell,  or  which  were  due  from  him;  and  the 
decree  **  was  to  be  without  prejudice  to  any  question 
as  to  the  liability  of  the  Defendant  to  pay  compoimd 
interest  upon  the  legacy  of  10,000/." 

In  1851,  the  Master  made  his  report,  whereby,  after 
taking  the  accounts  as  directed,  he  found  that  the 
moiety  of  the  balances  of  the  residue  in  the  hands  of 
the  Defendant,  for  the  several  years  from  1837  to 
1846,  was  as  follows : — 


BALANCES. 


WHOLE. 

1837  £2,768 

1838  1,852 

1839  2,068 

1840  9,884 

1841  10,666 

1842  10,994 

1843  10,935 

1844  13,830 

1845  13,627 

1846  Nil. 


MOIETT. 

£1,384 
926 
1,029 
4,942 
5,333 
5,497 
5,467 
6,915 
6,813 
NU, 


Hi 

5  2 

I 


But  in  the  first  year  there  were  other  legacies  of 
4,680/.  unpaid,  which  were  reduced  to  1,600/.  the  next 
year,  and  continued  to  amount  to  1,400/.  down  to  1845. 

The  cause  now  came  on  for  further  directions. 

Mr.  Stuart,  Mr.  Lhyd,  and  Mr.  Hattett,  for  the 
Plaintiff. 

The  executor,  in  1886,  without  any  necessity,  sold  out 
stock  belonging  to  the  testator,  and  retained  it.  He  had 
12,768/.  in  his  hand  at  the  end  of  the  first  year  (June 
1837),  and  he  retained  larger  balances  down  to  1846. 
He  submits  to  be  charged  with  interest  at  five  per  cent., 
but  beyond  this,  he  ought  to  be  charged  with  annual 

rests. 
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rests.  He  has  had  the  benefit  of  the  money  in  his  Iron 
Works  and  at  his  bankers' ;  and,  although  the  difficulties 
in  taking  the  account  prevent  the  Plaintiff  having  the 
profits  made,  she  is  entitled  to  compound  interest.  The 
monies,  though  placed  in  his  bankers',  were  carried 
to  his  general  account,  and  may  be  considered  as  in 
his  hands;  he  therefore  had  the  advantage  of  the 
money  as  much  as  if  it  had  been  directly  employed  by 
him  for  his  own  benefit :  Moons  v.  De  Bemales  (a). 


1862. 


Williams 

V, 

Powell. 


In  Heighington  v.  Grant  (J),  Raphael  v.  Boehm  (c), 
and  Stacpoole  v.  Stacpoole^d),  executors  and  adminis- 
trators retaining  large  balances  in  their  hands  were 
charged  with  compoimd  interest ;  and  in  Walker  v. 
Woodward  («),  an  administrator  who  had  carried  on  a 
farm  with  the  assets  of  an  intestate,  was  charged  with 
five  per  cent.,  with  annual  rests. 

Mr.  jB.  Palmer  and  Mr.  Bates,  for  other  parties 
interested  in  the  residue. 


Mr.  Roupell  and  Mr.  Shebbeare,  for  the  Defendant. — 
The  answer  states,  that  the  Defendant  did  not  use  the 
trust-funds  in  trade,  though  he  mixed  them  with  his 
own  money,  and  there  is  no  evidence  to  contradict  his 
assertion,  or  to  show  that  any  profit  was  made  by  him. 
In  Raphael  v.  Boehm,  there  was  a  distinct  direction  to 
accumulate ;  there  is  none  here ;  and  that  decision  has 
not  been  approved  of.  In  Bornford  v.  Dornford{f)y 
the  will  directed  the  money  to  be  vested  in  the  public 
funds,  yet  compound  interest  was  not  directed.  In 
Ashbumham  v.  Thompson  {g),  executors  kept  a  balance 

in 


(a)  1  Rum.  30o. 
\b)  5  Myl,  4-  O.  258. 
(c)  11  Ves.  92. 
(rf)  4  Dow,  209. 
\e)  1  Rus8.  107. 


(/)  12  Ves.  127,  and  stated 
1  Mad.  301. 

{g)  13  Ves.  402,  and  stated 
1  Mad.  303. 
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in  their  hands  for  twenty  years,  and  had  employed  the 
money  for  their  own  advantage,  yet  they  were  not 
charged  with  compound  interest.  In  Tebbs  v.  Carpen- 
ter (a),  although  there  was  a  direction  to  put  the 
overplus  in  the  four  per  cents.,  yet  Sir  Thomas  Plumer, 
after  going  carefully  through  all  the  previous  authorities, 
refused  to  give* compound  interest.  In  Piety  v.  Stace  (i), 
there  was  a  direction  to  place  out  in  the  funds,  and  a 
gross  breach  of  trust  had  been  committed  by  calling  in 
money  on  good  security  and  lending  it  to  the  executor's 
son  and  using  the  rest  in  his  trade,  yet  compound 
interest  was  not  given,  but  merely  interest  on  the 
balances.  Again,  in  Crackelt  v.  Bethune(c),  an  ex- 
ecutor, directed  to  lay  out  the  personalty  in  the  funds, 
unnecessarily  sold  out  stock,  keeping  large  balances  in 
his  hands,  and  resisted  payment  of  debts  by  a  felse 
pretence  of  outstanding  demands ;  he  was  merely 
charged  with  five  per  cent,  interest,  and  costs ;  but  the 
Court  refused  to  make  rests  in  the  account.  It  is  not, 
therefore,  the  law  of  the  Court  to  charge  an  executor 
with  compound  interest.  Stacpoole  v.  Stacpoole  (d) 
cannot  be  relied  on,  for,  if  it  be  law,  an  administrator 
is  in  all  cases  chargeable  with  interest  on  balances,  and 
with  annual  rests.  The  question  on  the  appeal  before 
the  House  of  Lords  was  as  to  simple  interest  only. 


[Mr.  Stuart, — I  do  not  rely  on  that  case,  it  is  evidently 
carelessly  reported.] 


As  to  the  costs,  the  Defendant  is  entitled  to  such  part 
as  relates  to  the  administration :  Tebbs  v.  Carpenter ; 
Ashburnham  v.  Thompson  (e). 

The 


{a)  1  Mad.  290. 
[b)  4    Ves,    620, 
Mad,  296. 


(c)  1  Jac.  ^  W.  586. 
stated    1  (d)  4  Doir,  209. 

(ft)  13  Ve9,  402. 
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There  are  one  or  two  points  in  this  cause  as  to  which 
I  think  there  cannot  be  much  doubt.  I  am  not  dis- 
posed to  differ  with  Mr.  Roupell  in  the  general  prin- 
ciples he  laid  down  with  respect  to  the  mode  in  which 
the  Court  deals  with  executors ;  but  the  question  I 
have  now  to  consider  is^how  far  the  facts  bring  it 
within  the  principles  so  laid  down. 


467 


TTie  Master  of  the  Rolls  (without  hearing  a  reply).        1852. 


Williams 

r. 
Powell. 


It  is  very  important^  in  all  cases  where  an  executor 
is  charged  with  negligence  or  default  by  reason  of  his 
retaining  trust-monies^  to  consider  when  the  time  for 
the  distribution  of  the  monies  has  arrived.  Where 
the  residuary  legatees  cannot  be  ascertained  so  that  the 
residue  may  be  divided  among  them,  or  where  the  fimd 
belongs  to  infants,  and  is  not  divisible  until  they  attain 
twenty-one,  then,  undoubtedly,  it  is  the  duty  of  the 
executor  to  retain  the  money  in  the  meantime,  and  the 
mere  fact  of  retaining  the  money  is  no  breach  of  trust 
on  his  part;  but  he  is  guilty  of  negligence  if  he  does 
not  make  it  productive  according  to  the  rules  of  this 
Court:  as,  for  example,  if  he  found  a  large  sum  of 
money  at  the  testator's  bankers',  and  did  not  invest  it 
for  the  benefit  of  the  estate. 

In  this  case  it  is  to  be  observed,  that  after  one  year 
there  was  no  duty  to  be  performed  which  required  the 
executor  to  retain  any  money  in  his  hands ;  and  the  fit 
and  proper  thing  then  was,  to  pay  the  Plaintiff  her  legacy 
of  10,000/.,  and  to  divide  the  residue  between  the  two 
residuary  legatees.  Agreeing,  however,  with  the  argu- 
ment of  Mr.  RaupeUy  that  where  the  Court  makes  an 
executor  pay  interest  at  five  per  cent,  there  must  be 
something  more  than  mere  negligence,  and  something 

amounting 
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Williams 

r. 
Powell. 


amounting  to  a  breach  of  trust,  it  does  appear  to  me 
to  amount  to  that  species  of  misconduct,  if,  in  defiance 
of  the  duty  which  he  has  undertaken  to  perform,  an 
executor,  having  ample  means  for  that  purpose,  and 
there  being  no  debts,  does  not  choose  to  pay  the  legacies 
and  divide  the  residue.  Where  without  excuse  the 
executor  retains  the  money  uninvested  in  his  hands, 
this  Court  will  not  conside%it  a  mere  case  of  simple 
negligence,  as  it  would  where  the  purposes  of  the  trust 
required  such  retention. 

But  this  case  goes  much  further  than  that,  for  I  find, 
by  the  schedule  to  the  Master's  report,  that  in  the 
first  four  months  after  the  testator's  death  the  executor 
received  a  sum  of  about  13,408/.,  a  part  of  which  arose 
from  8,140/.  in  the  fimds,  and  that  he  applied  no  part  of  it 
towards  any  one  of  the  trusts  of  the  will.  The  executor 
would  have  been  justified  in  selling  out  the  stock  for  the 
purpose  of  paying  debts  or  legacies,  but  if  it  was  for  no 
purpose  of  that  description,  then,  in  my  opinion,  the 
executor  is  not  justified  in  taking  a  large  sum  of  money 
out  of  its  regular  and  proper  investment,  and  in  paying 
the  produce  into  his  own  bankers'.  My  opinion  there- 
fore is,  that  where  the  executor,  having  no  difficulty  in 
winding  up  the  affairs  of  the  estate,  has  a  large  available 
balance  in  his  hands,  more  than  sufficient  to  pay  all 
the  legacies  at  the  end  of  the  first  year,  pays  very  few 
of  them,  sells  stock,  and  pays  the  money  into  his 
own  bankers',  and  mixes  it  up  with  his  own,  he  com- 
mits a  direct  breach  of  trust.  I  therefore,  on  that 
groimd,  should  be  of  opinion,  that  he  ought  to  be 
charged  with  five  per  cent,  interest  on  the  balances 
which  he  retained  in  his  hands:  but  I  am  also  of 
opinion,  that  he  must  in  this  case  be  charged  with 
rests,  because,  though  he  says  he  did  not  employ  any 
portion  of  this  in  trade,  yet  he  admits  that  he  was  in 
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trade^  and  that  he  paid  the  trust-money  into  his  general 
account  at  his  bankers'. 

The  principle  has  been  settled  in  one  or  two  cases  to 
which  I  have  been  referred,  and  the  Master  of  the 
Kolls,  in  the  case  of  Roche  v.  Hart  (o),  says,  ^*  I  rather 
agree  with  Lord  Loughhoroughy  that  if  a  trader  lodges 
money  at  his  bankers',  he  has,  in  effect,  a  benefit  from 
that.  As  he  must  generally  keep  a  balance  at  his 
bankers',  it  answers  the  purpose  of  his  credit,  as  if  it 
was  his  own  money ;  and  I  should  hold  that  to  be  em- 
plojrment  in  his  trade."  And  in  the  case  of  Sutton  v. 
Sharp  {li)y  the  same  rule  was  enunciated  by  Sir  John 
Leach.  There  an  executor  who  was  a  trader,  after 
paying  certain  pecimiary  legacies  within  the  proper 
time,  paid  the  residue  into  his  bankers',  mixed  and 
blended  with  his  own  monies.  Although  it  could  not 
be  ascertained  who  were  the  residuary  legatees,  the 
Court  held,  that  he  was  to  be  dealt  with  in  the  same 
manner  as  if  he  had  had  the  benefit  of  it  in  his  trade. 


469 
1852. 
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Powell. 


Where,  therefore,  a  person  in  trade  sells  out  a 
simi  of  money  belonging  to  his  testator's  estate,  and 
mixes  it  up  with  his  own  balance  at  his  bankers', 
and  there  is  no  evidence  of  what  the  balance  at  his 
bankers'  was,  it  appears  to  me,  that  the  burthen  lies 
on  the  executor  to  show,  that,  in  fact,  he  has  not  had 
benefit  in  his  trade  from  this  increased  balance  in  the 
,  hands  of  his  bankers'.  I  must,  therefore,  in  accordance 
with  these  cases,  treat  this  as  if  the  Defendant,  being  a 
trader,  had  had  the  benefit  of  those  balances  in  his 
trade.  When  that  is  the  case,  and  particularly  when  a 
breach  of  trust  has  been  committed,  which  I  am  of 
opinion  this  was,  then,  although  there  may  be  some 

question 
(a)  11  Ves.  61.  (6)  1  Rum.  146. 
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question  upon  the  early  authorities^  yet  the  later  deci- 
sions have  determined,  that  on  the  residue  the  executor 
must  be  charged  with  five  per  cent,  interest,  and  with 
annual  rests.  The  Lord  Chancellor,  in  delivering  his 
judgment  in  this  case,  seemed  to  state,  that  though  it 
could  not  be  done  upon  the  admission  in  the  Defen- 
dant's answer,  yet  it  was  very  possible  that  he  might 
be  charged  with  five  per  cent.  I  think  his  judgment 
says  nothing  whatever  respecting  annual  rests. 


I  intended,  in  the  early  part  of  my  judgment,  to 
refer  to  the  conduct  of  this  executor.  There  appears 
to  have  been  great  misconduct  in  the  manner  in  which, 
by  the  pretences  in  the  correspondence,  he  put  off  the 
legatees  from  enforcing  payment  of  their  claim  for  a 
very  considerable  period,  and  that  forms  a  material 
ingredient  in  my  judgment. 

I  am  of  opinion,  that  the  Plaintiff  is  entitled  to  the 
legacy  of  10,000/.,  with  five  per  cent.,  from  one  year 
after  the  death  of  the  testator,  until  it  was  paid  into 
Court. 

Mr.  Stuart, — ^Your  Honour  gives  the  Plaintiff  com- 
pound interest  on  the  legacy  of  10,000/. 

The  Master  of  the  Rolls. — ^No,  not  on  that. 

Mr.  Stuart. — Lord  Oottenham,  in  his  judgment,  says, 
*'  I  reserve,  until  I  see  the  report,  the  question  whether, 
in  addition  to  the  five  per  cent.,  the  Plaintiff  may  not 
be  entitled  to  the  interest  on  the  interest  of  the  10,00W. 
legacy."  He  accordingly  reserved  the  question,  and  the 
decree  is  expressed  to  be  *'  without  prejudice  a^  to  the 
liability  of  the  Defendant,  John  Powell,  to  pay  compound 
interest  upon  the  said  legacy  of  10,000/." 

The 
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The  Master  of  the  Rolls. — I  thoiight  the  question 
as  to  the  10^000/.  legacy  was  concluded  by  the  decree ; 
but  as  it  seems  to  have  been  reserved^  I  think  that 
the  same  principle  applies  to  the  legacy  as  to  the  resi- 
due. The  10,000/.  was,  in  fact,  a  balance  in  the 
executor's  hands ;  and  there  being  a  breach  of  trust 
respecting  it,  the  same  principle  which  induces  me  to 
give  compound  interest  in  one  case,  would  make  me 
give  it  in  the  other. 
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As  to  the  costs,  Powell  must  have  his  costs  as 
between  solicitor  and  client,  so  far  as  the  suit  is  one 
for  the  administration  of  the  estate,  but  he  must  pay 
the  rest  of  the  costs  as  between  party  and  party. 


Note.— See  Eobinson  v.  ItMnsan,  1  De  G.  M.  ^  G.  263 -, 
Jones  V.  Ibxallf  ante,  388. 
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Feb.  19. 
April  15. 


LAKE  V.  CURRIE. 


l^^}\  T^HE  question  in  this  case  depended  upon  the  true 

settled  a  construction  to  be  put  upon  the  will  and  codicil 

real  estate  on  of  Lord  Lake,  executed  after  the  passing  of  the  Wills 

life  remain-  ^^^  ^^^^  ^^^  ^^*  whether  the  testamentary  disposition 

der  as  he  of  his  property  thereby  made,  operated  as  the  execution 

shouldby  wdl  q{  ^  power  of  appointment  vested  in  him  by  a  previous 

appoint,  and  ^  '^^  j      r 

in  default  on  settlement. 

thePlaintiflfe. 

Bv  l>iH  will. 

he  confirmed       ^V  *^®  ^^^^  section  of  the  above  Act  it  is  provided, 

this  deed  and  that  a  general  devise  of  the  real  estate  of  the  testator 

«-^«^!i!^v  shall  be  construed  to  include  any  real  estate  ^^  which 
sions  thereby  ^   ^ 

made,  and       he  may  have  power  to  appoint  in  any  manner  he  may 

then  made  a    think  proper,  and  shall  operate  as  an  execution  of  such 
general  de- 
vise of  all  his  power,  unless  a  contrary  intention  shall  appear  by  the 

real  and  per-  will;"  and  in  like  manner  a  bequest  of  the  personal 

sonal  estate  r>  •,  .  .  .    .^ 

upon  trust  to  ^®^^  ^^  ^^^  testator  is  to  operate  in  a  similar  manner. 

give  full  ef- 

d^   f  ift4i        "^y  ^^^  ^^^  section,  every  wiU  is  to  be  construed, 

and  subject     with  reference  to  the  real  and  personal  estate  comprised 

thereto  to  in  i^^  to  speak  and  take  effect  as  if  it  had  been  executed 
pay  his  debts  .  ,.       . 

and  legacies,  ,  ,  immediately 

and  hold  the  («)  ^  ^^'  ^-  26. 

residue  for  the  Plaintiff.  He  had  no  other  real  estates  than  those  in  the 
deed  of  1841.  Held,  by  the  Master  of  the  Rolls,  that  the  testator,  having 
by  his  will  confirmed  the  deed,  could  not  be  deemed  to  have  thereby  elecated 
the  power,  and,  therefore,  that  the  legacies  were  not  charged  on  it,  but  the 
decision  was  reversed. 


DATES. 


1839.   Indenture. 

1841.  Settlement. 

1842.  Revocation. 


1843.   Will. 
1848.    Codicil. 
—      Death. 
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immediately  before  the  death  of  the  testator^  unless  a 
contrary  intention  appear.  Lake 


V, 


It  appeared  that,  in  1831,  1882,  and  1839,  Lord      Cvr^e. 
Lake  had  chained  certain  property  at  Aston  Clinton, 
and  other  property  which  may  be  called  *^  the  scheduled 
property, ^^  with  some  mortgage  debts,  which  became 
vested  in  Dr.  Binney, 

On  the  10th  oi  August  1841, a  settlementwas  executed 
by  and  between  the  testator  Warwick,  Lord  Lake,  of 
the  one  part,  and  the  Defendants  Currie  and  Towgoodj 
of  the  other  part,  whereby  the  estate  at  Aston  Clinton 
was  conveyed  to  the  Defendants  in  fee,  to  the  use  of  the 
testator  for  life,  with  remainder  to  the  Plaintiff  Oerard 
Warwick  Lake  (his  eldest  illegitimate  son),  but  if  he 
died  imder  twenty-one,  upon  certain  trusts  thereinafter- 
mentioned,  which  it  is  not  material  to  state.  And  by 
the  same  indenture,  the  estates  comprised  in  **  the 
scheduled  property"  were  conveyed  (subject  to  the  mort- 
gages affecting  them,  and  the  terms  of  years  created  to 
secure  them)  to  the  testator  for  life,  with  remainder 
to  such  person  or  persons,  for  such  interest  or  interests, 
and  generally  in  such  manner  as  the  testator  should, 
hy  his  last  will  and  testament  in  writing,  or  by  any 
codicil  or  codicils  thereto  appoint;  and  in  default  of 
such  appointment,  or  so  far  as  the  same  should  not 
extend,  upon  trust  to  sell  and  invest  the  proceeds  which 
were  to  be  held  in  trust  for  Elizabeth  Lake  and  the 
Plaintiffs  (his  illegitimate  children).  This  indenture 
contained  a  power  to  the  testator  to  revoke  all  the  uses, 
and  to  create  new  ones. 

In  the  following  year  the  testator  exercised  this' 
power  of  revocation,  by  an  indenture  of  the  18th  of 
July  1842,  for  the  purpose  of  raising  further  simis  of 

money 
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1852.  money  by  mortgage  on  the  security  of  both  these 
estates.  These  mortgages  were  all  vested  in  Dr.  Binney^ 
and  amounted  in  the  whole  to  5^000/.  And  subject  to 
these  mortgages^  the  testator  declared^  that  the  Aston 
Clinton  estate^  and  the  scheduled  estates  and  heredita- 
ments>  should  remain  settled  to  the  uses,  and  subject 
to  the  powers,  already  declared  by  the  indenture  of  the 
10th  of  August  1841.  He  afterwards  exercised  this 
power  again  by  an  indenture  of  the  Ist  of  July  1844, 
for  the  purpose  of  creating  a  further  charge  on  the 
property,  but  not  so  as  to  affect  the  question  which 
arose  on  the  will. 

On  the  5th  of  August  1843  Lord  Lake  made  his  will, 
whereby,  after  making  sundry  specific  and  pecimiary 
bequests,  and  after  reciting  that  he  had  by  the  inden- 
ture of  the  10th  of  August  1841  declared  certain  trusts, 
or  otherwise  made  certain  provisions  for  Elizabeth  iAike 
and  the  Plaintiffs,  he  did  thereby,  in  every  respect,  con- 
firm the  said  indenture,  and  the  trusts  thereby  declared, 
and  the  other  provisions  thereby  made,  and  he  pro- 
ceeded thus : — "  Whereas  I  am  seised  and  possessed  of 
considerable  freehold,  copyhold,  and  leasehold  estates, 
and  of  other  real  and  personal  estate  and  effects,  and 
may  become  seised  and  possessed  of  more :  now  I 
devise  and  bequeath"  to  the  trustees  ^^  all  my  freehold, 
copyhold,  and  leasehold  estates,  and  ftmded  property, 
and  all  other  real  and  personal  estate  and  effects,  what- 
soever and  wheresoever,  of  which  I  may  be  seised  or 
possessed  at  the  time  of  my  death,  and  not  hereinbefore 
bequeathed,  to  hold  to"  the  trustees  in  trust  to  collect 
such  parts  as  consist  of  money ;  and  as  to  the  residue 
of  his  said  freehold,  copyhold,  and  leasehold,  and  other 
real  and  personal  estate  upon  trust,  to  execute  such 
conveyances  and  do  aU  acts  "as  may  be  necessary  or 
expedient  for  the  purpose  of  giving  frill  and  complete 

effect 
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effect^  in  all  things^  to  the  trusts  in  the  said  indenture  185S. 
expressed  or  declared^  and  to  the  other  provisions  thereby 
made ;  and  subject  thereto,"  the  trustees  were  to  convert 
the  residue  of  the  real  and  personal  estate  into  money, 
and  thereout  to  pay  his  debts,  his  funeral  and  testa- 
mentary expenses,  a  legacy  of  300Z.,  and  all  pecuniary 
legacies  which  he  might  give  by  his  codicil  and  codicils, 
and  as  to  the  residue,  to  invest  the  same  in  Govern- 
ment or  real  seciirities,  upon  certain  trusts  for  the 
Plaintiflfe. 

On  the  24th  of  January  1848,  he  made  a  codicil 
to  his  will,  which  was  in  these  words :  "  I  bequeath 
to  each  of  my  daughters,  Isabella  and  Elizabeth  Lake, 
now  in  Scotland,  2,000/."  These  were  his  legitimate 
daughters. 

The  testator  died  on  the  same  day,  being  seised  of 
no  other  freehold  estate,  except  the  Aston  Clinton  and 
scheduled  estates. 

The  question  was,  whether  this  wiU  and  codicil 
were  an  execution  of  the  power  contained  in  the  settle- 
ment, so  as  to  charge  the  property  contained  in  the 
first  and  second  schedules  of  the  indenture  of  the  10th 
of  August  1841,  and  thereby  settled,  with  the  two  lega- 
cies of  2,000/.  each  to  his  daughters. 

The  Master  found,  that  the  testator  did,  by  the  in- 
dentures of  the  18th  of  July  1842,  and  the  1st  oi  July 
1844,  make  an  appointment  of  the  scheduled  estates, 
but  that  the  testator  did  not  make  any  other  appoint- 
ment thereof. 

To   this  finding,  the  Defendants,  the  trustees,  ex- 
cepted and  submitted,  that  the  will  and  codicil  were  a 
due  execution  of  the  power,  so  as  to  charge  the  pro- 
perty 
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perty  with  all  the  legacies,  including  the  two  of  2,000/. 
each  given  by  the  codicil  to  his  daughters,  the  Honour- 
able Isabella  Lake  and  the  Honourable  Mizabeth  Lake. 

Mr.  Campbell  and  Mr.  Joshua  Williams^  in  support 
of  the  exceptions. — 1  Sugden  on  Powers  (a),  StiUman  v. 
Weedon  (A). 

Mr.  Tennant  and  Mr.  C.  C.  Barber^  contrd,  cited 
Cole  V.  Scott  (c). 

Mr.  Campbell,  in  reply. 

April  16.  The  Master  of  the  Rolls. 

It  is  argued,  on  behalf  of  the  exceptants,  that  the 
power  created  by  the  indenture  of  the  10th  of  August 
1841  is  a  general  power  within  the  words  of  the 
Statute  of  Wills  ((f),  viz.,  one  where  the  testator  has 
power  to  appoint  in  any  manner  he  may  think  proper ; 
and  in  such  cases,  the  statute  provides,  that  the  will 
shall  operate  as  an  execution  of  such  power,  unless 
a  contrary  intention  shall  appear  by  such  will,  and  that 
here,  no  intention  contrary  to  the  execution  of  the 
power  by  the  will  appears  by  it. 

I  have,  however,  with  great  regret,  come  to  the 
opinion,  that  an  intention  not  to  execute  the  power 
does  appear  by  the  will.  In  the  first  place,  the  testator 
recites  the  indenture  creating  the  power,  and  states, 
that  he  has  thereby  made  certain  provisions  for  the 
benefit  of  Elizabeth  Lake  and  the  four  Plaintiffs ;  and 
he  thereupon  proceeds  to  confirm  the  indenture  and 
the  trusts  thereby  declared,  and  the  other  provisions 

^  thereby 

(a)  P.  470.  (c)  1  HaU  ^  Tw.  477,  and 

(b)  16  Sim,  26.  1  Mac.  ^  G.  618. 

(rf)  1  VicL  c.  26. 
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thereby  made.  Up  to  this  pointy  it  is  impossible  to  1852. 
suppose^  that  the  testator  meant  to  exercise  the  power 
of  appointment  created  by  that  deed  to  the  prejudice 
of  the  four  Plaintiffs ;  on  the  contrary,  he  expressly 
confirms  the  provisions  contained  in  it  in  their  favour 
in  default  of  appointment.  The  rest  of  the  will, 
though  it  includes  the  estates  subject  to  the  power, 
appears  to  have  been  introduced  principally  for  the 
purpose  of  disposing  of  real  estate  not  included  in 
that  settlement,  for  the  testator  goes  on  to  recite  thus  : — 
"  Whereas  I  am  seised,"  &c.  &c.  [His  Honour  here 
read  the  clause.] 

The  testator  therefore,  here,  before  directing  the 
conversion  into  money  of  the  residue  of  the  real  estates, 
desires  his  trustees  to  execute  such  assurances  as  will 
give  effect  to  the  provisions  contained  in  the  settlement 
of  1841.  This,  therefore,  seems  to  me  to  except 
the  estates  comprised  in  that  settlement  from  being 
liable  to  be  sold  with  the  residue  of  the  real  estate, 
which  alone  was  to  be  the  fund  to  pay  the  debts,  testa- 
mentary expenses,  and  legacies.  It  is  evident  also, 
that  this  direction  to  execute  assurances  to  give  effect 
to  the  settlement  of  1841  could  not  be  meant  to  keep 
alive  the  power  of  appointment,  because  the  testator, 
the  donee  of  the  power,  would  necessarily  be  dead  at 
the  time  when  these  assurances  were  to  be  executed ; 
and  it  is  to  be  observed,  that  the  other  provisions, 
which  were  for  the  benefit  of  the  four  Plaintiffs,  and 
are,  as  already  stated,  confirmed  by  him  in  his  will, 
were  to  come  into  effect  subject  only  to  the  exercise,  if 
any,  of  the  power  of  appointment. 

Unless,  therefore,  he  had  by  his  will  stated,  in  ex- 
press terms,  that  he  did  not  intend  thereby  to  exercise 
the  power  of  appointment,  he  could  not,  as  it  appears 

to 
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1852.  to  me,  have  introduced  a  direction  more  inconsistent 
with  any  such  exercise,  or  more  plainly  declaring  that 
the  Plainti£b  were  to  take  the  real  estate  comprised  in 
the  settlement  of  1841  as  in  default  of  the  execution 
of  the  power.  Cole  v.  Scott  (a)  determines,  that  it  is 
not  necessary  that  the  intention  of  the  testator  not  to 
exercise  the  power  should  be  stated  in  precise  words ; 
it  is  sufficient  if,  from  the  context  and  plain  import  of 
the  will,  such  meaning  appears. 

It  is  urged,  no  doubt,  that  if  this  construction  pre- 
vails, the  will  of  the  testator  must,  in  effect,  be  inope- 
rative, for  that  he  had  no  real  estate  not  comprised  in 
the  indenture  of  the  10th  of  August  1841 ;  but  it 
appears  to  me,  that  this  fact  cannot  alter  the  construc- 
tion to  be  put  on  the  words  of  the  will  I  have  referred 
to.  On  the  contrary,  any  presumption  in  favour  of 
the  execution  of  the  power  to  be  derived  from  this  fact 
is  rebutted  by  the  terms  of  the  recital  to  which  I  have 
already  referred.  The  will  was  executed  after  the 
statute  of  1  Vict.  c.  26  had  passed ;  and  the  testator 
was  evidently  aware  of  the  alteration  of  the  law  thereby 
produced  with  respect  to  the  operation  of  the  will  on 
after-acquired  real  estate,  and  accordingly  the  testator, 
by  this  recital,  after  stating  that  he  was  possessed  of 
considerable  real  estate,  states  the  probability  that  he 
may  become  possessed  of  more.  If,  therefore,  that  event 
had  taken  place,  there  would  have  been  a  fimd  created 
out  of  which  these  legacies  might  have  been  paid. 

Besides  this,  it  does  not  appear  to  be  clear,  that  the 
testator  believed  that  all  his  then  existing  real  property 
was  subject  to  the  trusts  of  the  indenture  of  1841 ;  at 
least,  the  terms  of  this  recital  to  which  I  have  already 

referred 
(a)  1  HaU  4-  Tw.  477,  and  1  Mac,  ^  Gor.  518. 
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referred  seem  to  be  inconsistent  with  such  a  belief. 
It  is,  however,  sufficient,  in  this  part  of  the  case,  to 
say,  that  the  will  would  have  operated  on  after-acquired 
real  estate,  and  that  this  consideration  was  in  his  con- 
templation at  the  time  when  the  will  was  made. 


The  residt  is,  that,  in  my  opinion,  the  Mafiter  was 
right,  and  the  exception  must  be  overruled ;  but  it  was 
the  duty  of  the  trustees,  on  behalf  of  their  cestuis  que 
trusty  in  a  case  where  the  testator  has  not  made  his 
will  so  clear  as  to  preclude  a  reasonable  question  arising 
upon  it,  and  upon  a  question  of  so  much  importance  to 
them,  to  take  the  course  they  have.  I  am  of  opinion, 
therefore,  that  the  costs  of  all  parties  of  the  exception 
must  come  out  of  the  testator's  estate. 


Note. — The  case  was  heard,  upon  appeal,  before  the  Lords 
Justiees,  and  a  difference  of  opinion  having  existed,  it  was  after- 
wards heard  before  Lord  St.  Leonards,  and  the  Lords  Justices 
in  fall  Court,  when  the  above  decision  was,  on  the  30th  of  July 
1852,  reversed. 
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F^.  21. 
March  30. 


HOLLLDAY  r.  OVERTON. 


mentmade'    T^HE  question  now  under  discussion  was,  whether, 
on  the  mar-  under  a  marriage  settlement,  the  children  took 

"?p     *        estates  for  life  or  in  fee.     The  facts  of  the  case  were  as 
widow,  hav- 
ing children,   follows : — 
r^  estate 
was  conveyed 
by  her  to  a  In  1826,  Mary  Heathcote,  a  widow,  being  about  to 

hisheirsupon  ^^^^^  Edmund  Drayton,  and  having  children  of  her 
trust  for  her  first  marriage,  a  settlement  of  her  real  and  personal 
estate  was  executed,  whereby,  after  reciting  that  it  was 
agreed  to  settle  the  property  for  her  separate  use  for 
life,  and,  after  her  decease,  for  making  "  the  reversion 
and  principal  trust  a  provision  for  the  children  of  her 
former  marriage  (subject,  nevertheless,  to  a  power  of 
UmSation  to^  appointment  on  the  part  oiMary  HeathcotCy  by  will  or 


separate  use 
for  life,  with 
remainder 
in  trust  for 
her  children 
as  tenants  in 
common- 


testamentary  instnmient,  to  be  executed  in  manner 
thereinafter  provided),"  she  proceeded  to  convey  the 
property  to  a  trustee,  his  heirs,  executors,  administrators, 
and  assigns  in  trust,  for  her  separate  use  for  life,  and, 
after  her  decease,  in  trust  for  such  persons  as  she  by  her 
will,  during  the  intended  coverture,  should  appoint; 
and,  in  default  of  such  appointment,  "  in  trust  for  the 
children  of  Mary  HeathcotCy  equally  to  be  divided 
between  them,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants."  Mary  Heathcote 
to  limitations  survived  her  second  husband,  and  died  in  1848.  There 
therefore  *  were  no  children  of  the  second  marriage, 
where  an  j^ 

estate  was 

limited  to  trustees  in  fee,  but  the  trust  in  favour  of  the  cestttis  que  trust  wanted 
the  ordinary  words  of  inheritance.  Held,  that  they  took  life-estates  only. 


their  heirs), 
Held,  that 
they  took  life- 
estates  only. 

The  rule, 
that  the  es- 
tate of  the 
cestuis  que 
trust  is  com- 
mensurate 
with  that 
given  to  the 
trustees,  is 
inapplicable 
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It  was  on  a  former  occasion  held^  that  she  had  not  exe-* 
cuted  t^  power  of  appointment  (a) ;  and  the  question 
then  arose,  what  estate  the  children  took,  there  being 
no  limitation  to  their  ^*  heirs.'*  The  Court  thought  that 
they  took  for  life  only;  but  there  being  some  doubt 
as  to  the  real  terms  of  the  settlement,  the  case  was, 
with  the  permission  of  the  Court,  reheard  on  that  point 
only. 

Mr.  Lloyd  and  Mr.  Speedy  for  the  Plaintiffi,  argued, 
that  the  children  took  life-estates  only. 

Mr.  AmpMetty  on  the  part  of  the  children,  now 
argued,  that  they  took  in  fee.  He  rested  his  argument 
on  the  three  following  points : — 

First.  The  recital,  which  may  be  regarded  for  the 
purpose  of  controlling  the  operative  part  of  the  deed, 
Fletcher  v.  Lord  Sondes  {b)^  shows  an  intention  to 
settle  ^^the  reversion  and  principal"  on  the  children, 
i.e.  that  they  should  take  a  fee  simple;  and  the  settle- 
ment being  executory,  and  the  estates  equitable,  there 
is  no  need  to  reform  it,  but,  in  this  Court,  full  operation 
will  be  given  to  it,  according  to  the  true  intention  of 
the  parties. 

Secondly.  The  children  of  the  former  marriage  are 

purchasers  for  value,  Newstead  v.  Searles  (c),  and  in  the 

declaration  of  the  uses  to  such  purchasers,  the  omission 

of  the  word  **  heirs  "  will  not  deprive  them  of  the  fee, 

Littleton  likewise  says,  ^'  that  a  man  shall  not  have  a 

fee  simple  by  a  feoffinent  or  grant  without  these  words 

*  his  heirs.*    And  yet  the  law  is  plain,  that  if  a  man 

had  before  the  Statute  of  27  Henry  8,  bargained  and 

sold  his  land  for    money  without   these  words  *his 

heirs,'  the  bargainee  hath  a  fee  simple.    And  the  reaso& 

is, 
(a)  14  Bear,  467.  (r)  1  Aik.  265. 

(h)  1  Bit.  N.  S,  144. 

VOL.    XV.  2  I 


1852. 

HOLLIDAT 

r. 
Overton. 


Digiti 


zed  by  Google 


482 


CASES  IN  CHANCERY. 


1852. 


k,  because  by  the  common  law  nothing  pstseth  from 
the  baj^ainor  but  a  use,  which  is  guided  by  tl^  intent 
of  the  parties,  which  was  to  convey  the  land  wholly  to 
the  bargainee ;  and  forasmuch  as  the  law  intends  that 
the  bargainee  paid  the  very  value  of  the  land,  therefore 
in  equity,  and  according  to  the  meaning  of  the  parties, 
the  bargainee  had  the  fee  simple  without  these  words, 
*  his  heirs,*  as  it  is  held  in  27  Hen.  8,  fol.  5 ;  4  Edw.  6 ; 
Br.  Estates,  78 ;  6  Edw.  6 ;  and  in  the  time  of  Hm.  8 ; 
Br.  Conscience,  25  "(a). 

Thirdly.  The  estate  of  the  cestuis  qtie  trust  is  com- 
mensurate with  that  of  their  trustees;  and,  as  the 
trustees  take  a  fee  simple,  the  children's  estate  is  co- 
extensive: Moore  v.  Cleghom(b);  Knight  v.  Selby(c); 
Challenger  v.  Shepherd  (d). 

Mr.  Lloyd y  in  reply. — ^The  settlement  is  executed, 
and  not  executory,  and  the  estate  of  the  children  is 
limited  by  the  plain  words  of  the  trust,  which  cannot 
be  extended  by  the  recital. 

Secondly.  The  children  of  a  former  marriage  are  not 
within  the  marriage  consideration,  or  purchasers  (6), 
and,  if  they  were,  they  are  purchasers,  not  of  the  fee, 
but  of  the  estate  for  life  limited  to  them  by  the  settlement. 

Thirdly.  The  rule  laid  down  in  Moore  v.  Cleghom 
applies  to  wills,  and  has  never  been  extended  to  the  con- 
struction of  deeds  (y^). 

The  Master  of  the  Rolls  said,  he  would  reserve  his 
judgment. 

The 


(a)  Shelley's  Case,  1  Co.  Rep. 
100,  Shep.  T<mch.  622. 
*  {h)  10  Beav.  423. 

\c)  3  Seotes  N.  R.  409,  and 
3  Man.  4*  Or.  92. 

(d)  8  Term  Rep.  597. 


(e)  Johnson  V.  Legard,  Ttam. 
<$-  R.  281,  and  6  Movie  ^ 
Seho.  60 ;  CottereU  v.  Himer, 
13  Sim.  506. 

(/)  SneU  v.  SOeoek,  5  Vet. 
469. 
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The  Master  of  the  Rolls. 

On  this  case,  I  reserved  my  judgment  on  one  point 
only.  The  question  originally  raised  by  the  claim  was, 
whether  the  power  given  to  the  wife  was  one  which 
could  be  executed  by  her  when  not  under  coverture, 
and  I  was  of  opinion  that  the  words  of  the  deed  limited 
the  exercise  of  the  power  to  the  period  of  coverture. 
But,  in  the  course  of  the  argument,  it  appeared,  that  the 
gift  over  in  default  of  appointment  was  in  these  words, 
viz.: — ^^^In  trust  for  the  children  of  Mary  Heathcote, 
equally  to  be  divided  between  them,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  tenants," 
and  not  containing  any  words  of  inheritance,  and 
which  therefore,  according  to  the  ordinary  rule  of  con- 
struction in  such  cases,  would  have  restricted  the 
interest  taken  by  the  children  to  life-estates.  The  claim 
stood  over  for  the  purpose  of  Mr.  Amphlett  considering 
whether  any  distinction  could  be  found,  in  the  circum- 
stances of  this  case,  to  alter  or  prevent  the  application 
of  the  general  rule,  and  accordingly,  several  arguments 
and  authorities  were  adduced  for  this  purpose;  but, 
after  an  attentive  consideration  of  them,  I  am  of  opinion, 
that  they  do  not  affect  this  case. 

It  was  first  endeavoured  to  bring  this  case  within 
the  rule  applicable  to  executory  instniments,  on  the 
ground  that  this  was  a  contract  to  convey  the  fee,  and 
that  the  children  were  purchasers  within  the  contract. 
There  is,  however,  nothing  executory  in  the  frame  of 
this  instrument.  It  is,  to  all  intents,  a  deed  executed, 
and  which  does  not  require  any  further  or  additional 
instrument  to  give  it  validity. 

It  was  further  contended,  that  upon  the  true  con- 
struction of  this  instrument,  the  children  must  be 
considered  as  purchasers,  and  that,  being  purchasers, 

2  I  2  this 


1852. 


OVEKTON. 

Mar,  30. 
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Otektoic. 


this  gives  a  construction  to  the  declaration  of  trust, 
which  will  vest  the  fee  in  these  children,  without  the 
necessity  of  employing  any  words  of  inheritance  for 
this  purpose :  SheppartTs  Touchstone  (a),  and  a  passage 
in  Shelley^ B  Case  (J),  were  cited  to  establish  this  posi- 
tion. The  passage  in  ShepparcTs  Touchstone  is  to 
the  effect,  that  in  the  case  of  a  purchaser  for  valuable 
consideration,  a  declaration  of  the  use  to  the  pur- 
chaser, omitting  the  word  '*  heir  '*  will  not  deprive  him 
of  the  fee.  The  passage  in  Cokeys  Reports  is  to  the 
same  effect.  It  refers  to  a  case  where  the  words  of  the 
instrument  are  governed  by  the  intent  of  the  parties,  for 
the  purpose  of  showing,  that  a  use  before  the  statute  of 
27  Hen.  8  was  merely  regarded  as  a  trust.  It  is  to  this 
effect :  *^  that  a  man  shall  not  have  a  fee  simple  by  a 
feoffinent  or  grant  without  these  words  '  his  heirs;'  and 
yet  the  law  is  plain,  that  if  a  man  had  before  the 
statute  of  27  Hen,  8,  bargained  and  sold  his  land  for 
money  without  these  words,  *his  heirs,*  the  bargainee 
hath  a  fee  simple.  And  the  reason  is,  because  by  the 
common  law,  nothing  passeth  from  the  bargainor  but 
a  use,  which  is  guided  by  the  intent  of  the  parties, 
which  was  to  convey  the  land  wholly-  to  the  bargainee ; 
and  forasmuch  as  the  law  intends  that  the  bai^ainee 
paid  the  very  value  of  .the  land,  therefore  in  equity, 
and  according  to  the  meaning  of  the  parties,  the  bar- 
gainee had  the  fee  simple  without  these  words  *his 
heirs,'  as- it  is  held  in,"  &c. ;  and  then  he  refers  to  the 
Year  Books  to  establish  that  proposition. 


Undoubtedly,  if  the  children  mentioned  in  this  set- 
tlement could  be  considered  as  purchasers  within  the 
meaning  of  that  word,  as  employed  in  these  passages, 
some  argument  might  be  founded  on  those  authorities ; 

but 
(c)  P.  522.  {h)  1  Co.  Rep.  100. 
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but,  in  truth,  the  observation  that  the  children  are  pur- 
chasers within  the  meaning  of  the  settlement  does  not 
advance  the  argument  a  single  step.  They  are  not 
purchasers  of  the  fee,  or  of  any  estate  of  inheritance 
under  any  contract ;  but  though  they  are  purchasers 
within  the  marriage  contract,  they  are  merely  pur- 
chasers of  such  interest  as  the  settlement  gives  them, 
which  brings  it  back  to  the  former  question,  viz.,  what 
the  interest  is  which  is  given  them  by  that  settlement : 
and  this  is  a  mere  question  of  intention. 


1852. 

HOLLIDAY 
t?. 

Overton. 


The  case  of  Newstead  v.  Searles  (a),  to  which  I  am 
also  referred,  does  not  advance  the  case  beyond  what  I 
have  already  stated. 

It  is  then  attempted  to  control  the  limitations  con- 
tained in  the  deed  by  the  force  of  the  recitals  contained 
in  the  deed ;  but  even  if  this  were  admissible,  it  would 
not  advance  the  argument,  for  in  these  recitals  there  is, 
in  my  opinion,  nothing  leading  to  the  conclusion  that 
the  children  were  to  take  the  fee  ;  on  the  contrary,  the 
recital  is  simply  for  the  piirpose  of  making  a  provision 
for  the  children  upon  the  trusts  after-mentioned.  And 
this  obviously  leaves  the  trusts,  &c.  to  be  construed 
according  to  such  import,  as  the  Court  should  think 
the  correct  one,  to  be  applied  to  the  words  employed 
in  them. 


The  cases  of  Challenger  v.  Shepherd  (b).  Knight  v. 
Selby  (c),  and  Moore  v.  Cleghom  (d)  were  all  cases  of 
wills  where,  upon  the  true  construction  of  the  words  of 
the  will,  the  Court  held,  that  the  fee  passed  to  the 
devisee,  although  the  word  "heirs"  was  omitted.  But  the 

rules 
409,  and 


(fl)  1  Atk.  265. 
(b)  8  r.  R,  597. 


(c)  3  Seotes  N.  E. 
3  3fan.  ^  Gr.  92. 

(d)  10  Beav.  423. 
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rules  applicable  to  the  construction  of  wills,  or  of  exe- 
HoLLiDAY     ^^^^  instruments,  are  not,  in  truth,  applicable  to  the 
V.  present  case,  which  is  the  simple  case  of  a  deed  executed, 

where  I  am  bound  by  the  strict  rules  which  are  appli- 
cable to  a  case  of  that  description. 

I  must  therefore  hold,  that  the  children  take  life- 
estates  only  under  this  limitation,  in  default  of  the  due 
execution  of  the  power. 


Mar.  5, 16.  COURTOY  t?.  VINCENT. 

A  cheque  of  fTlHE  testator  directed  his  executors,  out  of  his  resi- 
ant-O^end "  ^^®*  ^  P^^  William  Courtoy  an  annuity  of  120/. 
in  &yoiir  of  a-year  for  life,  and,  on  his  decease,  to  cause  2,000/. 
deli  red  °*L  (^^"8  ^  ^^^  ^  might  be  the  amount  of  the  principal 
is  not  A.  BJ$  requisite  to  be  set  apart  for  the  payment  of  such  last- 
property,  BO  mentioned  annuity)  to  be  divided  amongst  his  children, 
as  to  be  lia- 
ble to  be 
seized  by  the  The  testator  then  proceeded  : — **  And  in  order  the 

the  DTo^^  more  effectually  to  prevent  his  defeating  my  intention 

of  the  1  &  2  in  his  favour,  and  to  prevent  his  disposing   of  such 

^1t'  %^^^'  annuity,  or  making  it  subject  to  his  debts,  I  do  hereby 

to  seize  such  dii^^ct,  that  the  same  shall  become  void  and  forfeited, 

a  cheque  re-    in  case  he  shall  sell  or  dispose  of  the  same.*' 

fosed,  but  a 

stop  order 

was  granted.        A  sum  of  money  was  set  apart  in  the  cause,  for 

securing  this  annuity,  and  an  order  had  been  made 

to  pay  the  annuity  to  William  Ckmrtoy. 

William  Courtoy  had  obtained  payment  out  of  Court 
of  other  money  belonging  to  the  Petitioner,  Frederick 
Courtoy y  which  he  had  misapplied;  whereupon,  the  Peti- 
tioner brought  1^1  action  against  William  Courtoy ^  and, 

on 
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on  the  22nd  of  December  1851,  obtained  final  judgment 
for  519/.  He  thereupon  caused  a  Jieri  facias  to  issue^ 
but  was  unable  to  discover  any  goods  on  which  it  could 
be  executed.  He  therefore  presented  a  petition,  stating 
that  a  cheque  for  the  sum  of  58/.  5^.  had  been  drawn  by 
the  Accountant-General,  which  was  then  remaining  in 
his  office,  payable  to  William  Caurtoy  or  to  his  order, 
and  being  the  amount,  less  income  tax,  of  the  half 
year's  payment  of  the  annuity  of  120/.  of  William 
Courtoy^  which  accrued  due  on  the  1st  of  January 
1852,  and  the  cheque  was  then  ready  to  be  delivered 
to  William  Caurtoy. 


487 
1852. 

COUBTOY 
V. 

Vincent. 


The  petition  prayed  that  the  Accountant  Greneral 
might  not  deliver  the  cheque  to  William  Courtayy  but 
that  the  Sheriff  might  be  allowed  to  seize  it  under  the 
Jieri  facias,  or  that  the  Accountant  General  might  pay 
the  58/.  5«.,  and  all  subsequent  payments,  to  the  Peti- 
tioner, until  his  judgment  should  be  satisfied. 

Mr.  Bagyallay,  in  support  of  the  petition. 

By  the  1  &  2  Victy  c.  110,  8.  12,  the  Sheriff  may 
seize  any  money,  &c.  &c.,  and  "  any  cheques,"  &c.,  be- 
longing to  the  person  against  whose  effects  a  writ  of 
^fieri  facias  is  issued.  If  this  cheque  had  been  in  the 
hands  of  a  private  individual,  the  Sheriff  might,  of  his 
own  authority,  have  seized  it,  but  being  in  the  hands 
of  an  Officer  of  the  Court,  its  sanction  was  necessary 
to  enable  the  Sheriff  to  seize  it. 

Such  an  order  was  made  in  Ex  parte  JReece  by  the 
Lord  Chancellor  (a),  and  it  appears,  from  the  statement 

in 
(a)  16  Law  T,  501. 
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V, 
VlVCEST. 


in  Watts  v.  Jefferyes  (a),  that  the  cheque  was  actually 
seized;  and  made  available  towards  payment  of  the 
judgment  debt. 

Under  the  1  &  2  Vict.  c.  110,  s.  14,  extended  by  the 
3  &  4  Vict.  c.  82,  a  common  law  Judge  may  charge 
stocks  belonging  to  the  debtor  standing  in  the  name 
of  the  Accountant  General,  and  this  Court  will  lend  its 
aid  in  enforcing  such  a  charge : — see  Htdkes  v.  Day  (4), 
and  Robinson  v.  Wood  (c). 

Mr.  Fooks,  contrh, — ^As  to  the  existing  cheque,  the 
Court  cannot  authorise  its  seizure,  for  as  yet  it  does 
not  belong  to  the  debtor.  The  creditor  can  have  no 
greater  right  than  he  would  have  had,  if  the  debtor  had 
executed  an  assignment  of  the  annuity,  and  by  the 
terms  of  the  will  the  annuity  becomes  void  on  its 
becoming  subject 'to  his  debts. 


As  to  the  future  payments  of  the  annuity,  there  is 
no  existing  charge,  and  this  Court  has  no  jurisdiction 
to  make  any.  Any  charging  order  must  be  made  by 
one  of  the  common  law  Judges :  Miles  v.  Presland(d) ; 
Htdkes  y.  Day, 

The  Master  of  the  Rolls  said,  that  his  im- 
pression was,  that  the  Petitioner,  on  the  statement 
made  and  the  authorities  cited,  was  entitled  to  the 
cheque ;  that,  under  ordinary  circumstances,  the 
Sheriff  might  seize  cheques  under  a  fieri  facials y  but 
in  the  case  of  the  Accountant  General,  the  sanction 
of  the  Court  was  required ;  that  the  Lord  Chancellor 
seemed  to  have  decided,  that  such  sanction  would  be 

granted: 


(a)  3  Mae,  ^  Gor.  372. 
(ft)  10  Sim.  41. 


(c)  5  Beav.  388. 

(d)  2£eav.ZW, 
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granted :  that  if  that  were  so^  he  was  bound  to  follow 
the  Lord  Chancellor's  decision.  That  he  would  restrain 
WUliam  Courtoy  from  receiving  any  further  sums  out 
of  Court  until  further  order^  and  would  make  inquiry 
whether  he  could  authorise  the  Accountant-General 
to  draw  a  cheque  in  favour  of  the  Petitioner,  or  what 
form  of  order  was  proper  to  make. 


The  Master  of  the  Rolls. 

I  have  communicated  with  the  Accountant-General, 
and  I  find,  that  in  Watts  v.  Jefferyes  the  cheque  had 
actually  been  delivered  out.  I  think,  that  a  cheque, 
remaining  undelivered  in  the  hands  of  the  Accountant- 
General,  is  not  the  property  of  the  debtor,  so  as  to 
entitle  the  Sheriff  to  seize  it. 

I  cannot,  therefore,  authorise  the  Sheriff  to  do  so,  but 
I  will  continue  the  injunction,  or  stop  order. 

Absteact  of  Okder. 

Restrain  William  Courtoy  from  receiving  the  cheque  until 
further  orders. — Reg.  JAb,,  1851,  A.  fol.  201. 


Mar.  16. 


POTTER  V.  BAKER. 


Mar.  5. 


nnHE  question  was,  whether  an  annuity  given  by  the  a  testator  di- 

testator  was  perpetual  in   point  of  duration,  or  rectedhis 

limited  to  the  life  of  the  legatee.  bT^^ted 

in  the  iunds, 
The  testator  expressed  himself  as  follows  : — "  In  for  the  best 

the  first  place,  I  appoint  Mr.  Baker  and  Mr.  WaUie  advantage  of 

uUose  ne 
^1  should  after 
name  ;  and  he  bequeathed  50/.  a-year  to  A.  for  life,  and,  after  her  decease,  then 
that  the  50/.  a-year  should  go,  half  to  B.  and  the  other  half  to  C.   Held,  that 
the  annuity  was  perpetual,  and  that  B.  and  C.  were  entitled  to  such  a  sum 
in  the  ftmds  as  would  produce  50/.  a-year. 
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1852.  my  joint  executors,  that,  as  socm  as  possible  after  my 
decease,  that  my  freehold  house,  Icnown  by  the  JRed 
Lion,  in  Parliament  Street,  Westminster,  in  the  county 
of  Middlesex,  be  let  on  lease,  at  the  option  of  my  exe- 
cutors, for  the  space  of  twenty-one  years  or  thirty-one 
years,  which  they  may  be  able  in  proportion  to  get  the 
most  money  for.  In  the  next  place,  I  leave  each  of 
them,  my  executors,  10/.  each.  And  all  the  money 
arising  from  goodwill,  fixtures,  plate,  china,  glass,  and 
all  other  effects  producing  from  my  said  freehold,  and 
after  all  my  just  debts  and  frineral  expenses  are  paid, 
these  my  executors  shall  put  the  money  into  the  frinds, 
to  the  best  advantage  for  them  who  I  shall  hereafter 
name.  The  first  is  my  daughter  Mary  Ann  Wtsehart. 
I  give  to  her  501.  per  year,  and  to  he  paid  her  half- 
yearly,  as  long  as  she  lives,  and  her  receipt  only  shaU 
be  a  discharge  to  my  executors  ;  and  after  her  decease, 
then  that  501,  per  year  shall  go,  one  half  to  Elizabeth 
Luckhurst,  and  the  other  half  to  Mary  Ann  Bidlard, 
who  now  resides  unth  me  here,  who  I  shall  name  after, 

"  The  next  place,  I  give  to  Elizabeth  Luckhurst,  of 
No.  10,  Brook  Street,  Lambeth,  501.  per  year  for  she 
and  her  three  children  ;  and  after  her  decease,  the 
money  shall  be  paid  to  each  of  them  as  they  attain  the 
age  of  one  and  twenty  ;  but  if  either  of  them  die,  to  be 
paid  to  the  survivors. 

"  In  the  next  place,  I  give  all  my  remaining  property 
to  Mary  Ann  Ballard,  whatever  it  might  produce, 
either  from  the  rent  of  the  house,  or  money  in  the 
funds ;  and  she  shall  remain  in  the  house  till  it  is  let, 
if  she  thinks  proper ;  and  after  one  year,  I  wish  the 
house  to  be  sold  to  the  best  bidder,  and  the  money  to  be 
put  in  the  funds,  and  Mary  Ballard  to  receive  the 
produce  of  it,  and  the  money  to  be  divided,  after  her 

decease, 


Digiti 


zed  by  Google 


CASES  IN  CHANCEKY.  491 

decease^  amongst  her  four  children^  or  any  more  she        1852. 
might  have  in  my  lifetime^  share  and  share  aUke^  as 
they  come  to  the  age  of  one  and  twenty." 

The  testator  died  in  1823.  Elizabeth  Luckhurst  died 
in  1848,  leaving  John  Charles  Potter  her  legal  personal 
representative.  On  a  former  occasion  (a).  Lord  Lang- 
dale  held,  that  the  second  mentioned  aimuity  of  50/, 
given  to  Elizabeth  Luckhurst  and  her  three  children 
was  a  perpetual  annuity.  His  decision  was  aj£rmed 
by  the  Lords  Justices. 

Mary  Ann  Wisehart  died  in  1832.  John  Charles 
Pottery  the  legal  personal  representative  of  Elizabeth 
Luckhurst y  now  presented  a  petition  insisting  that  the 
first  annuity  of  50/.  to  Mary  Ann  Wisehart  for  life, 
and  after  her  decease  to  Elizabeth  Luckhurst  and 
Mary  Ann  Ballard  equally,  was  also  a  perpetual 
annuity,  and  he  claimed  a  moiety  of  the  fund  neces- 
sary to  purchase  such  a  perpetual  annuity  in  the  funds. 

Mr.  JB.  Palmer  and  Mr.  Seltoyn,  in  support  of  the 
petition. 

Mr.  RoupeUy  Mr.  Jessely  and  Mr.  Osborne^  contrd. 

Mr.  Hardy,  for  a  trustee. 

See  Stretch  v.  Wdtkins  (b) ;  Clough  v.  Wynne  (c) ; 
Bowlings  v.  Jennings  (d) ;  Robinson  v.  Hunt  (e) ;  Twee- 
dale  v.  Tweedale(/);  Rishton  v.  Cobb{g);  PhUipps  v. 
Chamberlaine  (h) ;    Yates   v.    Maddan(i);    Stokes  v. 

Heron 

(a)  See  13  Beav.  273,  (f)  10  Sim.  453. 

(6)  1  Mad,  253.  (g)  5  MyL  ^  Or.  145. 

(c)  2  Mad.  188.  (A)  4  Ves.  51. 

(d)  13  Ves.  39.  (t)  16  Sim.  613. 

(e)  4  Beav.  450. 
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Heron  (a) ;  Blewitt  v.  Roberts  (J);  Innes  v.  Mitchell  {c); 
Wilson  V.  Maddison  (d) ;  Kerr  v.  The  Middlesex  Hos- 
pital (e). 

The  Master  of  the  Rolls. 

As  to  the  annuity  in  question^  it  was  unnecessary  to 
mention  the  name  of  Mary  Ann  Ballard  if  it  was  to 
fall  into  the  residue^  for  she  was  residuary  legatee  for 
life.  This  shows  she  was  not  to  take  the  same  interest 
in  the  annuity  as  in  the  residue^  and  if  she  took  a  dif- 
ferent interest^  it  could  only  be  an  absolute  interest. 
Elizabeth  Luckhurst,  therefore,  took  the  same  species 
of  interest. 

I  agree  with  an  observation  made  by  Mr.  Osborne, 
that  if  an  annuity  be  given  to  one  for  life,  and  after  his 
death  to  another  simply,  the  latter  would  not  take  an 
absolute  interest  in  the  annuity ;  but  where  there  are 
other  circumstances  affecting  the  construction,  they  are 
not  to  be  wholly  disregarded,  and  they  maybe  siifficient 
to  show  an  intention  to  give  the  annuity  indefinitely. 
This  appears  from  Yates  v.  Maddan,  which  is  a  stronger 
case  than  the  present. 

I  think  that  the  whole  scope  of  the  will  is,  to  portion 
out  the  property  amongst  the  three  persons.  There  is 
a  gift  of  50/.  in  the  funds  to  one  for  life,  and  afterwards 
it  is  to  be  divided  between  two  other  persons.  According 
to  the  proper  construction  of  the  will,  I  think  the 
testator  intended  the  50/.  a-year  to  be  perpetual,  and 
to  give  in  moieties  the  capital  producing  it. 

(a)  12  CI.  4-  Fin.  161.  {d)  2  You.  8f  C.  C.  C.  372. 

(b)  Or.  4-  Ph.  274.  («)  22  Law  J.  {N.  S.)  Chane. 

(c)  6  Ve$.  464.  355. 
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Mar,  5,  9. 

FORD  r.  STUART.  ^^7  19. 

E  question  in  this  case  was,  whether  a  deed  of  -^-  mortgag- 

the  24th  of  January  1832,  which  was  a  settlement  ^gi^^  ^^ 

executed  by  Sir  Simeon  Henry  Stuart,  whereby  the  5,000/.  forthe 

reversion   of  a   large  family   estate,    of  considerable  benefit  of  5., 

value,  was  conveyed  on  certain  trusts  for  the  benefit  suant  to  an 

of  his  family,  was  void  under  the  statute  of  Eliza-  agreement  to 

beth,  as  against  a  subsequent  purchaser  for  valuable  ^^  ^  x 

consideration.  conveyed  his 

estate,  not 
only  as  an 
It  appeared,  that  under  a  settlement  made  in  the  indemnity  to 

last  century.  Dame  Frances  Stuart  was  tenant  for  life  ^''  ^^^^ 

.  to  nses  for 

of  the  family   estate,  with  remainder  to  Sir  Simeon  the  benefit  of 

-Henry  iSfttar^  in  tail  male.  hi8own(5.'«) 

children  and 
their  issue ; 
In  1815,  Sir  Simeon,  on  his  marriage,  executed  a  Held,  that 

settlement,  by  which  a  sum  of  5,000/.  was  secured  to      2^.  ^  * 
'     "^  '  ^  sufficient  va- 

Samuel  Pryer  and  Arthur  Henry,  to  be  held  in  trust,  luable  consi- 

for  the  younger  children  of  the  marriage.     Sir  Simeon  deration  as 

at  the  same  time  covenanted  to  settle  a  jointure  or  ^nd  B,  to 

rent-charge  of  800/.  per  annum  on  his  estate  in  favour  support  the 

of  his  wife.     On  the  23rd  of  July  1823,  Sir  Simeon,  ^^^^ 

without  the  concurrence  of  the  tenant  for  life,  conveyed  as  against 

the  estates  to  uses  to  secure  the  jointure  of  800/.  to  his  s^^^ent 

•*       ,  purchasers 

wife,  and  subject  thereto  to  himself  in  fee.   He  thereby  for  valuable 

acquired  a  base  fee  in  the  hereditaments  in  question.        consideration 
^  ^  ^      fronLB.;Held 

^^  also,  that 
this  Court  would  have  specifically  enforced  the  whole  agreement  at  the  suit  of  A. 

It  is  fully  settled,  that  a  contract  cannot  be  specifically  performed  in  part. 
It  must  be  wholly  performed,  or  not  at  all. 

Four  deeds,  though  bearing  date  on  four  consecutive  days,  held  to  be  neces- 
sarily connected  together,  and  to  form  one  transaction. 
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In  January  1832,  the  5,0007.,  which  had  been  in- 
vested in  the  purchase  of  6,339/.  3«.  consols,  was  stand- 
ing in  the  name  of  Arthur  Henry ^  the  surviving  trustee 
of  the  settlement,  and  the  transaction  in  question  then 
occurred.  The  four  deeds  which  effected  it  bore  date 
respectively  the  20th,  21st,  23rd,  and  24th  oi  January 
1832. 


By  the  first  deed,  bearing  date  the  20th  of  January 
1832,  Sir  Charles  Sazton  borrowed  from  Arthur  Henry 
the  sum  of  5,1857.  Ss.  4d.,  part  of  the  trust-monies, 
and  he  secured  the  repayment  thereof  with  interest  by 
mortgage  on  his  Berkshire  estate. 

On  the  following  day,  that  is,  on  the  21st  day  of 
January  1832,  a  deed  was  made  between  Sir  Simeon 
of  the  first  j)art,  William  Stuart  of  the  second  part,  Sir 
Charles  Saxton  of  the  third  part,  and  -B.  S.  White  of 
the  fourth  part.  It  recited  that  the  5,185/.  3^.  4rf. 
paid  to  Sir  Charles  was,  in  fact,  borrowed  for  the  use  of, 
and  was  wholly  paid  to,  Sir  Simeon^  and  that  Sir  Charles 
executed  the  deed  of  the  20th  of  January^  at  the  request 
of,  and  as  security  for.  Sir  Simeon,  and  that,  in  considera- 
tion of  his  so  doing.  Sir  Simeon  had  agreed  to  execute  the 
indemnity  thereinafter  contained ;  Sir  Simeon  and  Mr. 
Stuarty  his  trustee,  accordingly  granted  and  demised 
the  family  estates  (subject  to  the  life-estate  of  Dame 
Frances  Stuart,  and  the  rent-charge  of  800/.  in  feivour 
of  Dame  Georgina  Sttmrt)  to  Sir  Charles  Saxton  for  a 
term  of  two  thousand  years,  for  the  purpose  of  in- 
demnifying Sir  Charles  Saxton,  and  his  estate  and 
effects,  against  the  repayment  of  the  siun  of  5,185/. 
Zs,,  4rf.,  and  interest  so  secured  to  Arthur  Henry  as 
aforesaid,  and  against  all  loss,  costs,  and  expenses  on 
accoimt  of  the  same. 

In 
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In  this  state  of  things,  the  indentures  of  lease  and 
release  of  the  S3rd  and  24th  of  January  1832  were 
executed.  The  parties  to  the  indenture  of  release  of 
the  84th  of  January  1882,  were  Sir  Simeon  of  the 
first  part.  Dame  Georgina  Stuart  of  the  second  part, 
Vernon  Dolphin  of  the  third  part,  William  B.  Ramsay 
and  Thomas  Pargiter  Dickinson  of  the  fourth  part,  and 
Sir  Charles  Saxton  of  the  fifth  part.  It  recited  the 
deed  of  the  23rd  of  July  1823 ;  it  recited  the  deed  of 
the  20th  of  January  1832;  and  it  then  contained  a 
recital  in  these  words : — "  And  whereas  the  said  Sir 
Charles  Saxton  consented  and  agreed  to  guarantee  the 
payment  to  the  said  Arthur  Henry y  of  the  said  principal 
sum  of  5,185/.  Zs.  4d.y  and  the  interest  thereof,  in 
manner  aforesaid,  and  to  give  and  execute  the  said 
mortgage  security,  of  the  20th  of  January  instant,  of 
his  real  estate  therein  comprised,  in  consideration,  not 
only  of  receiving  such  indemnity  as  aforesaid,  but  also 
in  consideration  of  an  express  undertaking  and  agree- 
ment by  the  said  Sir  Simeon  Henry  Stuart  to  settle 
and  assure  the  manor,  messuages,"  &c.,  thereinafter  de- 
scribed, ^'  to  the  use  upon  and  for  the  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  powers 
and  provisions  hereinafter  contained,  in  order  to  secure 
some  certain  provision  for  the  children,  or  issue  of  the 
said  Sir  Simeon  Henry  Stuart  by  the  said  Georgina 
Stuarty  his  wife,  and  otherwise  as  hereinafter  men- 
tioned." The  deed  then  recited  that  there  was  issue  of 
Sir  Simeon  by  Lady  Georgina  three  sons  and  three 
daughters  only,  mentioning  their  names ;  after  which, 
it  was  by  this  indenture  witnessed,  that,  in  pursuance 
of  the  said  agreement,  and  in  order  to  insure  a  certain 
provision  for  the  issue  of  Sir  Simeon  by  the  said  Dame 
Georgina  Stuart;  and,  in  consideration  of  the  said  Sir 
Charles  Saxton  having  so  as  aforesaid  made  and  exe- 
cuted the  indenture  of  mortgage  of  the  20th  of  January 

1832, 


1852. 
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1832^  and  having  by  his  covenant  rendered  himself 
liable  to  pay  the  sum  of  5,185Z.  Ss.  4rf.,  Sir  Simetm  ap- 
pointed and  conveyed  the  messuages,  lands,  and  here- 
ditaments in  question  (subject  to  the  life-estate  of 
Dame  Frances  Stuart,  and  the  jointure  of  800/.  per 
annum  in  favour  of  Dame  Georgina  Sttuirt,  and  subject 
also  to  the  term  of  years  for  securing  the  jointure  and 
the  indemnity  to  Sir  Charles  Sazton)  to  Dolphin  and 
White,  their  heirs  and  assigns  for  ever,  in  trust  for  Sir 
Simeon  for  life,  with  remainder  to  trustees,  for  a  term 
of  three  thousand  years ;  remainder  to  the  first  son  of 
Sir  Simeon  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  similar  remainders  to  the 
other  sons  of  Sir  Simeon  and  their  issue  in  tail  male, 
with  an  ultimate  remainder  to  Sir  Simeon  in  fee.  The 
trusts  of  the  term  of  three  thousand  years  vested  in 
Ramsay  and  Dickinson  were  declared  to  be  for  the 
purpose  of  raising  5,000/.,  and  interest  for  the  younger 
children  of  the  marriage. 


Subsequently,  from  1842  to  1849,  Sir  Simeon  bor- 
rowed considerable  sums  of  money,  and  incurred  debts 
to  a  large  amount  to  the  Plaintiff,  which  were  secured 
by  various  deeds  executed  by  Sir  Simeon,  and  charged 
on  the  estates. 

In  the  month  of  Jantiary  1848  Dame  Prances  Stuart, 
the  tenant  for  life,  died,  and  Sir  Simeon  became  entitled 
to  the  estates  in  possession.  In  the  month  of  March 
of  that  year,  he  executed  a  disentailing  deed,  and 
conveyed  the  property  to  the  Plaintiff  for  ninety-nine 
years,  to  secure  the  money  due  to  him,  and  gave  him  a 
power  of  sale. 

Afterwards,  on  the  22nd  of  December  1848,  Sir 
Simeon  conveyed  the  fee  simple  of  all  these  estates  to  a 

trustee 
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trustee  for  the  Plaintiflf,  to  secure  the  money  due  to 
him ;  and  on  the  22nd  of  April  1849  he  executed  a 
further  deed,  which  was  duly  enrolled,  confirming  all 
the  alie^^ations  for  value  already  made. 

In  December  1848  the  original  bill  was  filed,  and  the 
question  was,  whether  the  deeds  of  lease  and  release  of 
the  28rd  and  24th  of  January  1832  were  volxmtary, 
and  consequently  void,  imder  the  statute  of  27  Eliza- 
beth,  c,  4,  as  against  the  subsequent  alienation  for 
value,  the  Plaintiff,  when  he  advanced  his  money, 
having  fiiU  notice  of  those  deeds. 

Mr.  WiUcock  and  Mr.  F.  T.  White,  for  the  Plaintiff. 

Mr.  ToUeTy  Mr.  Webby  Mr.  R.  Palmer y  Mr.  G.  L. 
RusaeUy  Mr.  Taylor,  and  Mr.  Headlam,  for  the  several 
Defendants. 


1852. 

FOBD 

r. 
Sttjart. 


Mr.  WiUcocky  in  reply. 

The  following  cases  were  cited:  Dolin  v.  Coltman{a)'y 
Jones  V.  Marsh  (b) ;  Ptdvertoft  v.  Pulvertoft  (c) ;  EUis 
V.  Nimmo(d);  Roe  d.  Hamerton  v.  Mitton(e);  Osgood 
V.  Strode  (f);  Myddleton  v.  Lord  Kenyon(g);  Sugden 
on  Real  Property  (A) ;  Doe  d.  Ottey  v.  Manning  (i) ; 
Buckle  V.  Mitchell  (k);  Doe  d.  Watson  v.  Routledge(l); 
Doe  d.  Sweetland  v.  Webber  (m);  Lister  v.  Turner  (n); 
2  SmiOi's  Lead.  Ca.(o);  Doe  d.  Williams  v.  Lloyd  (j>); 
Doe  d.  Baverstock  v.  Rolfe  (q) ;  Gtdly  v.  The  Bishop  of 

Exeter 


(fl)  1  Vem,  294;  27  Eliz, 
C.4. 

{b)  Ca.  temp.  Talb.  64. 

(c)  18  Ves,92. 

{d)  LI,  ^  O,  temp,  Sugd. 
333,347. 

(«)  2  WiU,  356. 

(/)  2  P.  Wms.  245. 

(g)  2  Ve$,  Jun.  391,  410. 

VOL.   XV.  2  K 


(A)  Pp.  153,  155. 
(t)  9  East,  59. 
{k)  18  Ves,  100. 
(Z)  2  Cbajp.  705. 
(m)  1  u4A  (J-  ^.  733. 
(«)  5  JJarc,  281.    - 
(o)  Tit.  Estoppel,  435. 
{p)bB%ng.N,  C,  741. 
(y)  8  ^rf.  <J-  J?.  650. 
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JExeter(a);  Johnson  v.  Legard(b);  Heap  v.  Tonge(e); 
Wycherley  v.  Wycherley  (d) ;  Sudden's  Vendors  and 
Purchasers  (e) ;  Stephens  v.  Olive  (f) ;  Davenport  v. 
Btshopp(£);  Colyear  v.  The  Countess  of  Mtdfrave{h), 


The  Master  of  the  Rolls  reserved  his  judgment. 


April  \^,         J!4«  Master  ©/"/A^  Rolls. 

The  question  in  this  case  is,  whether  the  deeds  of 
lease  and  release  of  the  23rd  and  24th  of  January  18S8 
are  voluntary^  and  consequently  void  as  against  the 
subsequent  alienations  for  value.  The  Plaintiff^  when 
he  advanced  his  money^  had  fiill  notice  of  the  settle- 
ment of  January  1832 ;  but  this,  it  was  admitted,  was 
immaterial,  if,  in  truth,  the  deeds  cannot  be  supported 
by  any  valuable  consideration.  It  also  is  admitted  by 
the  Plaintiff,  that  the  estates  of  Sir  Simeon  are  liable 
to  make  good  the  guarantee  to  Sir  Charles  Sazton; 
but  it  is  contended,  that,  subject  to  this  chaige  of 
5,185/.  8s.  4rf.,  and  to  the  jointure  of  800/.  per  annum, 
which  is  now  at  an  end,  all  the  limitations  of  the 
estate  are  voluntary  and  void  as  against  subsequent 
purchasers. 


In  support  of  this  view,  it  is  contended,  first,  that  no 
valuable  consideration  was  given  for  the  settlement  of 
the  24th  of  January  1832  by  Sir  Charles  Saxtan;  and, 
secondly,  that,  even  if  a  valuable  consideration  was 

given 


(a)  5  Bing,  171,  2  Moore  ^ 
P.  276. 

(h)  Turner  8f  RusseU,  281  ; 
^M,^  8,  60. 

(c)  9  Hare,  90. 


(rf)  2  Eden,  175. 

(e)  P.  657,  8tii  ed. 

(f)  2  Bro.  a  a  90. 

(g)  2  You.  <J-  OoU,  C,  C,  451. 
(A)  2  Keen,  98. 
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given  by  Sir  Charles  Saxton,  this  would  not  sup- 
port the  settlement  in  favour  of  the  children, 
because  they  could  not  be  treated  as  purchasers :  and 
Johnson  v.  LegarcKja)^  and  other  cases  of  that  descrip- 
tion^ were  referred  to  for  the  purpose  of  supporting  that 
doctrine. 


1852. 


I  will  consider  the  latter  of  these  propositions  first* 
There  is,  no  doubt,  a  large  class  of  cases  which  establish, 
indisputably,  that  persons  collaterally  related  to  the 
husband  and  wife  are  not  within  the  consideration  of 
the  marriage  contract,  and  there  is  no  question  either, 
that  the  consideration  of  marriage  is  the  highest  known 
to  the  law:  but  these  cases  do  not,  in  my  opinion, 
apply  to  the  case  of  a  purchase  for  money.  If  one  man 
purchase  land  firom  another  for  value,  the  seller,  having 
received  the  value  for  it,  cannot  contend  that  the  sale 
is  voluntary,  for  that  the  purchaser  directed  the  convey- 
ance of  the  estate  to  be  made  to*  a  person  who  has  not 
contributed  towards  the  purchase-money.  It  is  true, 
that  such  a  transaction  may  create  various  questions, 
such  a&  that  of  advancement  between  a  parent  and 
child;  but  these  are  all  questions  between  the  purchaser 
and  the  person  to  whom,  or  for  whose  use,  the  estate  is 
conveyed ;  and  whatever  may  be  the  right  subsisting, 
or  the  questions  which  may  arise  between  the  purchaser 
and  conveyee,  the  seller,  who  has  received  his  price  for 
the  land,  cannot  complain  or  contend  that  the  sale  is 
not  for  a  valuable  consideration.  I  know  of  no  prin- 
ciple of  law  or  equity  which  would  have  prevented  Sir 
Charles  Saxton  firom  purchasing  an  estate  and  causing 
it  to  be  conveyed  by  the  vendor  to  uses  for  the  benefit 
of  Sir  Simeon  Stuart  and  his  family;  nor  could  the 
vendor,  if  he  received  valuable  consideration  for  the 

conveyance, 
(fl)  Turn.  4-  R,  281 ;  and  6  ilf.  (^  8eL  60. 
2k2 
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1862.       conveyance,  be  heard  to  complain  of  that  part  of  the 

^"■"^1    **^    transaction  which  gave  the  conveyance  to  one  who  had 

f,,  paid  nothing.     This  distinction  is  well  drawn,  in  the 

Stuabt.      case  of  Heap  v.   Tonge(a),  by  V.  C.  Turner,  who 

points  out,  that  in  the  case  of  marriage,   the  wife 

cannot  be  considered  to  purchase  anything  on  behalf  of 

the  husband's  relations ;  but  that,  if  there  be  a  person 

who  distinctly  purchases  on  behalf  of  collaterals,  the 

limitations  so  purchased  are  good  and  binding  as  against 

purchasers  for  value,  as  in  the  case  of  Puhertofl  v. 

Ptdvertoftib), 

I  am  therefore  of  opinion,  if  it  shall  appear  that  Sir 
Charles  Saxton  gave  a  valuable  consideration  for  this 
settlement,  that  the  settlement  itself  will  be  supported 
in  favour  of  the  objects  of  that  settlement  against  a 
subsequent  purchaser  for  value,  with  notice  of  its 
existence. 

If  this  be  established,  it  is  on  the  part  of  the  Plaintiff 
contended,  that  this  giv6s  peculiar  force  to  the  argu- 
ment urged  on  behalf  of  the  Plaintiff,  that  the  nature 
of  the  consideration  to  Sir  Charles  Saxton  to  support 
this  deed  must  be  such  as  would  have  supported  it,  if  it 
had  been  a  conveyance  of  the  Stuart  estate  to  him.  Sir 
Charles  Saxton,  in  fee  simple,  and  that,  in  such  a 
case,  it  would  have  been  set  aside  on  the  ground  of 
inadequacy  of  consideration.  It  will,  ip  my  opinion, 
be  convenient  to  consider  the  question,  in  the  first  place, 
without  reference  to  the  Plaintiff,  but  to  examine  how 
the  matter  would  stand  as  between  Sir  Charles  Saxton 
and  Sir  Simeon  JET.  Stuart  alone,  and  on  the  assiunption 
that  the  recital  contained  in  the  deed  of  the  24th  of 
January  1882  is  a  correct  statement  of  the  agreement 

made 
(fl)  »  Hare,  104.  {b)  18  Ves,  92. 
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made  between  them.  Could  Sir  Charles  Saxton  have 
maintained  a  bill  for  the  specific  performance  of  that 
contract  as  against  Sir  Simeon  H,  Stuart  ?  This  Court 
will  not  assist  a  volunteer,  and  consequently,  if  the 
agreement  were  volimtary,  no  suit  for  the  specific 
performance  of  it  could  have  been  maintained. 

The  state  of  the  case  was  this: — Sir  Charles,  on 
behalf  of,  and  for  the  benefit  of  Sir  Simeon,  had  bor- 
rowed 5,000/.;  he  had  made  his  Berkshire  estates  liable 
for  the  repayment  of  it,  with  interest,  and  he  had,  by  his 
covenant,  made  himself  personally  liable  to  pay  it.  He 
agreed  to  this,  in  consideration  not  only  of  Sir  Simeon 
imdertaking  to  indemnify  him  against  the  consequences, 
but  also  in  consideration  of  his  settling  his  estate  upon 
his  sons  in  the  manner  already  stated.  No  doubt  could 
be  entertained,  that  if  the  contract  had  stopped  with  the 
agreement  to  indemnify  Sir  Charles  Saxton  against  the 
consequences  of  his  having  borrowed  this  money  for  the 
benefit  of  Sir  Simeon  and  by  which  he  had  obtained 
6,000/.,  and  if  the  agreement  had  not,  in  addition, 
contained  the  subsequent  provision  for  the  settlement 
of  the  estate,  such  a  contract  could  have  been  enforced 
by  Sir  Charles.  But  no  matter  is  more  fully  settled  in 
this  Court,  than  that  a  contract  cannot  be  specifically 
performed  in  part ;  it  must  be  wholly  performed,  or  not 
at  all,  and  a  part  of  a  contract  may  be  of  such  a 
nature  as  to  vitiate  the  whole.  Is  then  the  circumstance, 
that,  in  addition  to  the  indemnity  to  which  Sir  Charles 
Saxton  was  entitled,  he  has  contracted  for  a  settlement 
to  be  made  on  the  family  of  Sir  Simeon,  such  a  fact 
as  to  deprive  Sir  Charles  Saxton  of  the  rest  of  his 
contract,  and  to  make  him  a  loser,  to  the  extent  of  the 
6,000/.  and  interest,  which  he  had  borrowed  for  the 
benefit  of  Sir  Simeon  and  paid  to  him?  I  am  of 
opinion   that  it  cannot  be  so  regarded,  but  that  Sir 

Charles 
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Charles  would,  in  the  case  I  have  supposed,  have  been 
entitled  to  a  decree  enforcing  in  specie  the  whole  of 
the  contract  he  entered  into.  This  Court  could  not 
have  permitted  Sir  Simeon  to  resist  the  performance  of 
it,  on  the  ground  that  this  ulterior  part  of  the  contract 
is  a  matter  in  which  the  other  party  to  the  contract 
had  not  any  interest  or  concern,  and  that,  therefore, 
though  he  had  contracted  for  it,  he  was  not  to  have  it 
performed. 


It  is  contended,  that  as  soon  as  Sir  Charles  ob- 
tained the  indemnity  from  Sir  Simeon,  which  was 
completed  on  the  21st  of  January  1832,  Sir  Charles 
was,  from  that  moment,  placed  in  the  same  position 
as  if  he  had  never  borrowed  the  money,  that,  in 
truth,  nothing  further  remained  to  be  done  to  restore 
him  to  his  former  condition,  and  that  all  beyond  this 
is  voluntary.   But  this  does  not  appear  to  me  to  be  so. 

It  is  not,  I  think,  possible  to  sever  the  different  parts 
of  this  transaction,  and  regard  them  as  forming  separate 
and  distinct  contracts.  The  four  deeds,  though  bearing 
date  on  consecutive  days,  are  necessarily  connected 
together,  and  in  my  opinion,  form  one  transaction. 
Nor  is  the  position  of  Sir  Charles,  even  in  substance, 
the  same  after  the  deed  of  the  21st  of  January  was 
executed  that  it  was  before  he  borrowed  the  money. 
He  still  remained  liable  to  an  action  at  law  from  the 
trustee  of  the  5,000Z. ;  his  Berkshire  estates  were  still 
liable  to  make  it  good,  and  were  so  fettered  by  that  charge 
upon  them  as  to  render  them  less  marketable  and 
less  available  for  all  purposes  connected  vrith  the  trans- 
fer of  land,  or  the  raising  of  money  ;  the  next  day,  the 
trustee  might  have  commenced  an  action  on  the  cove- 
nant against  Sir  Charles;  he  might  besides  have  brought 
ejectment  to  obtain  possession  of  the  Berkshire  estates, 

and 
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and  he  might,  in  addition^  have  filed  a  bill  of  fore-  1852. 
cloeure  in  this  Court.  The  expense  of  all  these  pro- 
ceedings^ and  of  raising  the  money  necessary  to  defray 
them,  would  have  fallen  on  Sif  Charles.  It  is  true, 
that  he  is  indemnified  out  of  the  Sttuirt  estates^  but 
these  estates  were  in  the  possession  of  a  tenant  for  life, 
who  might  live  a  great  length  of  time — ^who  did,  in 
fact,  survive  this  transaction  sixteen  years ;  and  in  the 
attempt  to  make  the  base  fee,  vested  in  Sir  Simeon 
subject  to  that  life-estate,  available  for  the  purpose  of 
enforcing  the  indemnity  given  to  him.  Sir  Charles 
might  have  been  compelled  to  embark  in  long  and 
complicated  legal  proceedings,  the  expense  and  delays 
of  which  no  experience  could  adequately  predict. 

It  is  impossible  to  say,  in  such  circumstances  and 
with  the  difficulties  which  might  arise  with  respect  to 
the  title  of  the  Sttiart  property  and  of  various  or  rather 
aU  the  portions  of  it,  that  it  is  certain,  that  the  in- 
demnity would  be  perfect ;  still  less  could  it  compen- 
sate for  the  temporary  loss  and  anxiety,  which  might 
have  been  occasioned,  by  Sir  Charles  having  to  repay 
the  sum  so  borrowed  from  Mr.  Henry  y  before  the  Stuart 
estates  could  be  made  available  for  that  purpose. 

It  is  to  be  observed,  that  by  reason  of  Sir  Charles 
consenting  to  become  boxmd  and  joining  in  this  trans- 
action, great  advantages  were  derived  by  Sir  Simeon, 
greater  facilities  and  more  advantageous  terms  were 
afibrded  to  Sir  Simeon,  than  what  he  would  otherwise 
have  obtained.  He  had  no  estate  in  possession,  and  when 
he  afterwards  borrowed  money,  he  was  compelled  to  do 
so  on  very  disadvantageous  terms.  Mr.  Henry  could 
not  have  lent  the  trust-money  to  Sir  Simeon  on  the 
terms  on  which  he  obtained  it,  nor,  indeed,  on  any 
terms  which  did  not  give  the  trustee  a  present  ample 

security. 
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1852.        security,  to  which  he  might  resort,  if  called  upon  before 

^~C^^"  '    the  death  of  the  tenant  for  life,  to  divide  the  5,000/. 
Ford  ,  *     <  ,  ' 

t?.  between  the  younger  children  of  the  marriage. 

Stuart,  • 

Taking  all  these  matters  into  consideration,  and 
having  regard  to  the  objection  to  which  I  have  already 
referred  relative  to  the  adequacy  of  the  consideration, 
and  without  expressing  any  opinion  upon  the  question 
whether  it  would  have  been  sufficient  to  support  a  sale 
to  Sir  Charles  Saxton  for  his  own  benefit,  I  am  of 
opinion,  that  in  this  case,  considering  the  nature  of  the 
transaction,  and  that  it  is  one  in  which  a  proper  and 
reasonable  settlement  is  made  of  the  family  estates,  that 
the  consideration,  even  if  it  were  inadequate  for  the  pur- 
pose of  supporting  a  sale  between  strangers,  would  be 
sufficient  for  the  purpose  of  supporting  the  settlement 
so  made,  that,  as  between  Sir  Charles  Saxton  and  Sir 
Simeon  JET.  Stuart,  if,  after  Sir  Simeon  had  received  the 
5,000/.,  he  had  refused  to  execute  the  deed  of  the 
24th  of  January  1832,  this  Court  would  (a  bill  having 
been  filed  for  that  purpose)  have  made  a  decree  com- 
pelling the  specific  performance  of  the  agreement  stated 
in  the  recital  to  the  deed,  assuming  it  to  have  been 
proved,  that  that  agreement  was  duly  made  and  entered 
into  by  Sir  Charles  on  the  one  side,  and  Sir  Simeon  on 
the  other. 

If  I  am  right  in  the  view  I  have  taken  as  between 
Sir  Charles  Saxton  and  Sir  Simeon  JET.  Stuart,  the  next 
question  is,  whether  the  Plaintiff  can  stand  in  any 
higher  position  than  Sir  Simeon  would  have  done; 
I  am  of  opinion  that  he  cannot,  and  that  the  determi- 
nation of  this  question  is  involved  in  the  conclusion  to 
which  I  have  already  arrived.  This  Court  could  not 
have  compelled  Sir  Simeon  to  make  a  settlement,  if  he 
could,  on  the  next  day,  have  defeated  it,  by  selling  the 
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property  to  a  purchaser  for  valuable  consideration.    In        1852. 
this  case,  the  Plaintiff  does  not  complain  of  any  fraud ;    ^  ^  ^^  ^ 
he  was  perfectly  well  aware  of  the  existence  of  the  v, 

contents  of  the  settlement  of  January  1832  when  he  Stuabt. 
advanced  his  money ;  and  though  this  does  not  affect 
his  rights^  it  is  satisfactory  to  reflect,  that  he  has  not, 
through  misrepresentation,  been  induced  to  advance 
his  money  on  a-  security  supposed  to  be  free  from 
question. 

The  cases  which  have  been  cited,  on  the  whole, 
support  the  view  I  have  taken  of  this  case.  The  case 
of  Doe  d.  Baverstock  v.  Rolfe  (a)  is,  I  think,  ex- 
plained by  the  distinction  pointed  out  by  V.  C.  Turner y 
in  Heap  v.  Tonge  (b) ;  and  the  case  of  Boe  d,  Hamer- 
ton  V.  Mitton  (c)  is  a  strong  case  in  favour  of  the  view 
I  have  taken,  and  is  cited,  with  approbation,  by  the 
Lord  Chancellor  in  the  case  of  Myddleton  v.  Lord 
Kenyan  (d). 

Hitherto  I  have  assumed,  that  the  recital  to  which  I 
have  referred  contains  a  correct  statement  of  the  fects 
between  the  parties.  I  now  come  to  consider  whether 
this  be  so  in  fact ;  and  if  it  be  not,  whether  Sir  Simeon 
or  the  Plaintiff,  as  claiming  under  him,  can  dispute  the 
correctness  of  that  recital.  The  Defendants  have  gone 
into  no  evidence  except  that  of  putting  in  the  deeds 
in  question. 

The  Plaintiff  has  gone  into  evidence,  but  no  part 
of  it  negatives  the  fact  of  Sir  Simeon  having  entered  into 
such  an  agreement  with  Sir  Charles  Saxton  as  is  stated 
in  the  recital  in  question.  It  is  contended,  that  the 
evidence  of  the  deeds  themselves  disprove  the  agree- 
ment as  stated  in  that  recital,  but  I  am  not  of  that 

opinion ; 
(a)  8  Ad.  8f  E.  650.  (c)  2  WiU.  356. 

{h)  9  Hare,  90.  [d)  2  Ves,  Jun.  391. 
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1852.  opinion ;  and  even  if  evidence  had  been  given,  on 
behalf  of  Sir  Simeon  or  the  Plaintiff,  to  disprove  the  fact 
of  any  such  agreement  having  been  entered  into,  I  should 
have  doubted  vrhether  I  could  have  attended  to  it  on  their 
behalf.  The  fact  of  whether  such  an  agreement  had 
been  entered  into  between  Sir  Charles  and  Sir  Simeon 
must  have  been  known  to  them  at  the  time  when  they 
executed  the  deed  of  the  24th  of  January  1832 ;  and 
they  both  executed  a  deed  containing  a  solemn  asser- 
tion on  their  part,  that  they  entered  into  that  agree- 
ment, and  both  are,  I  think,  from  that  time  and  in  a 
matter  relating  to  this  deed,  estopped  from  allegii^ 
that  recital  to  be  false,  unless  they  could  show  that 
it  was  introduced  in  the  deed  executed  by  them  under 
circumstances  which  make  it  not  binding  against 
them.  The  Plaintiff  does  not,  I  think,  in  this  respect, 
stand  in  a  different  position  to  that  in  which  Sir  Simeon 
stands,  imder  whom  he  claims. 

The  result  of  this  is,  that,  in  my  opinion,  the  deeds 
of  the  23rd  and  24th  of  January  1832  are  valid  and 
binding  deeds,  that  they  are  not  void  against  a  subse- 
quent purchaser  for  valuable  consideration.  This  bill 
consequently  fails,  and  must  be  dismissed,  as  against 
the  first  set  of  Defendants  and  their  trustees,  with 
costs,  but  without  costs  as  against  Sir  Simeon  Henry 
Siuartf  and  the  other  Defendants,  who  support  the 
Plaintiff's  view  of  the  case. 
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/«  re  MILEHAM'S  TRUST.  AprUii. 

A    FUND  in  Court  was  settled  on  William  Mileham,  A  tenant  for 

-^  for  life,  with  remainder  to  his  wife  for  life,  with  !"■«  »f  »  ft>nd 

in  Uourt  was 
remainder  to  their  children.  transported 

in  1838,  and 

.  had  not  since 

In  1838^  William  Mileham  was  transported  for  seven  beenheardof. 

years,  and  in  the  same  year  left  England  for  New  South  Upon  an  ap- 

Wales.     In  a  letter  written,  in  Jtdy  1838,  on  board  made  in  1852 

ship,  to  his  family,  he  stated : — ^*  You  can  always  learn  l>y  the  re- 

whether  I  am  dead  or  alive,  by  applying  at  the  Home  ^^^  payment. 

Department."  the  Court 

would  only 

direct  pay- 

His  family  had  never  since  heard  from  him,  but  they  ment  of  the 

had  been  informed  at  the  Colonial  OflSlce,  that  he  had  dividends 
fulfilled  the  period  of  his  sentence,  but  had  not  since  required  an 

been  heard  of.  undertaking 

to  replace 
the  amount 
His  wife  died  in  1850,  and  their  children  now  peti-  out  of  the 

tioned  for  payment  to  them  of  the  trust-fund,  on  the  capital*  j^  the 

,  .  .  tenant  for 

presumption  of  their  father  being  dead.  Hfe  should  be 

still  alive. 
Mr.  BaggaUay,  in  support  of  the  petition. 

Mr.  Elwin,  for  the  trustees. 

Mr.  Keene,  for  an  alleged  purchaser  of  the  reversion. 

The  Master  of  the  Rolls. 

I  will  not  now  dispose  of  the  capital,  but  I  cannot 
refuse  to  order  payment  of  the  ftiture  dividends  to  the 

children. 
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Tkust. 


children,  on  their  undertaking  to  abide  by  any  order  of 
/„  ^^        the  Court  to  make  good  the  dividends  received   by 
Mileham's    them  out  of  their  shares  of  the  capital,  if  it  should 
hereafter  appear  that  their  father  is  still  alive. 


Note.— See  Lee  v.  WiOock,  6  Fe*.  605;  RiOary  v.  WaUer, 
12  Fm.  261 ;  -Brotm  v.  Tetre,  2  Swan.  237  ;  The  King  v.  Hoare, 
6  Maule  ^  8eL  26S ;  Doe  d.  Lloyd  t.  Deakin,  4  Bam.  ^AU.4^; 
Doe  d.  Knight  v.  Nepean,  5  B,  ^  Adol.  86;  Watson  v.  England, 
8  Jurist,  1062 ;  In  re  Creed,  1  Drewry,  235. 


Jfar.8,30.  ^^  ^^  WAUGH. 

In  every  case  T\^RS.    WADDELLy    a   married  vroman,  having 

where  a  mar-  lYx    geparate  estate,  employed  Messrs.  Waugh  &  Co. 

ned  woman  *  ,  .       . 

seeks  to  tax  ^s  ner  solicitors  respecting  it,  and  costs  thereby  became 

a  solicitor's  j^g  ^q  them,  for  vrhich  they  had  obtained  some  secu- 

bill,  for  busi-  .  .      r_       i_ 

ness  in  re-  "^^^^  ^^^  *^^^- 
spect  of  her 

^^*^^  On  the  15th  of  December  1851,  Mrs.  TToAfcfl  ob- 

mnst  apply  tained  the  usual  order  of  course  for  the  delivery  and 

V  h^  next  taxation  of  Messrs.  Waugh' s  bill  of  costs.     The  peti- 

The  next  ^^^  ^^^  ^^^  order  stated  her  to  be  a  married  woman, 

friend  will  be  but  no  next  friend  was  therein  named.     Under  these 

costs  of  the  circumstances,  Messrs.  Watzgh  now  moved  to  discharge 

order  and  the  order  for  irregularity,  or  that  security  might  be 

J^*^^°'  given  for  payment  of  the  costs  of  the  application  for 

the  amount  the  order,  of  the  taxation,  and  of  the  amount  found 

of  the  biU.  due  on  the  taxation. 

A  married  «. 

woman,  hav-  ^'^' 

ing  obtained  an  order  to  tax  without  the  intervention  of  a  next  friend,  was 
ordered  to  give  secmity,  and  in  default  the  order  was  to  be  discharged. 
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Mr.  R.  Palmer  and  Mr.  Greene^  in  support  of  the       1852. 

motion. — It  is  irregiilar  for  a  married  woman  to  take    """T^*"  ^ 

.  .  .  ^^^^ 

any  proceeding  without  naming  a  next  friend^  who  may      Waxjgh. 

be  responsible  for  the  costs  and  the  proper  conduct  of 

such  proceeding.      In  a  suit  to  recover  her  separate 

estate,  or  to  redeem  it,  a  next  friend  is  necessary. 

What  difference  can  there  be,  in  principle,  when  a 

married  woman  proceeds,  not  by  bill,  but  by  petition  ? 

Again,  the  submission  of  a  married  woman  to  pay 
cannot  be  made  effectual  against  her;  it  is  a  mere 
nullity:  In  re  Williams  (a).  No  order  can  be  made 
against  her  or  her  husband  for  payment.  Again,  after 
the  amoimt  due  has  been  ascertained,  no  person  will  be 
responsible  for  its  payment ;  it  can  only  be  recovered 
out  of  her  separate  estate  by  means  of  a  suit,  and  if 
that  be  insufficient,  the  solicitors  will  be  wholly  without 
remedy.  Either  such  an  undertaking  must  be  given  as 
will  secure  to  the  solicitors  a  remedy  in  personam,  or 
security  for  costs  must  be  found. 

Mr.  Roupelly  contrd. — ^By  the  practice  of  the  Court, 
the  intervention  of  a  next  friend  is  imnecessary  in  these 
cases.  The  solicitors  have  knowingly  accepted  the 
employment  of  a  married  woman  in  respect  of  her  sepa- 
rate estate,  and  they  must  look  to  that  for  their  costs ; 
besides  this,  she  has  already  executed  to  them  a  secu- 
rity, and  there  is  no  reason  to  doubt  that  there  is  suffi- 
cient separate  estate  to  pay  every  liability. 

[The  Master  of  the  Rolls. — I  am  informed,  by  Mr. 
Murray,  that  it  has  been  constantly  the  practice  to 
make  such  orders  as  these  without  a  next  friend.] 

Mr. 

(a)  12  Beav.  510. 
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1852.  Mr.  iJ.  Palmer^  in  reply. — ^The  very  discussion  in 

^^  ~^  ^  this  case  proves,  that  the  order  ought  not  to  have  been 
Waugh.  made  as  of  course,  but  that  a  q>ecial  application  was 
necessary,  in  order  that  the  points  now  raised  might 
have  been  discussed,  and  in  order  to  see  whether  there 
was  separate  estate,  and  whether  it  v^as  or  was  not 
sufficient.  The  loose  practice  of  the  Officers  of  the 
Court,  unsanctioned  by  any  decision,  cannot  have  the 
effect  of  superseding  the  principles  established  in  all 
similar  cases  applicable  to  the  present.  It  was  formerly 
the  practice  for  a  husband  and  wife  to  join  as  Co- 
plaintiffs  in  respect  of  her  separate  estate;  but  the 
moment  it  came  to  be  discussed,  the  practice  was 
found  to  be  wholly  irregular  (a).  The  personal  re- 
sponsibility of  a  married  woman  is  wholly  worthless. 

2%^  Master  of  the  Rolls. — I  will  consider  this  case. 


Mar.  30.  The  MASTER  of  the  RoLLS. 

This  was  a  motion  to  discharge  an  order  of  course 
obtained  by  a  married  woman  to  tax  her  solicitors'  bill, 
who  had  been  employed  by  her  in  respect  of  her  sepa- 
rate estate,  and  the  groimd  of  the  application  was,  that 
the  petition  presented  for  that  purpose  was  not  pre- 
sented by  her  with  the  concurrence  of  a  next  friend. 

The  notice  of  motion  asks,  in  the  alternative,  that  if 
this  order  be  not  made,  security  for  the  costs  of  the  taxa- 
tion and  of  the  amount  due  may  be  given  before  the 
order  to  tax  is  acted  upon. 

I 

(a)   Wake  v.  Parker,  2  Keen,  59. 
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I  consider  it  to  be  settled  by  the  case  of  Murray  •  1852. 
V.  Barlee  (a),  that  where  a  married  woman,  being  en-  j^  ^^ 
titled  to  separate  estate,  employs  a  solicitor  to  transact  Waugh. 
business  relating  to  it,  her  separate  estate  is,  in  such 
case,  liable  for  the  payment  of  the  costs  so  incurred. 
It  has  also,  as  I  am  informed,  been  the  usual  practice, 
in  cases  of  this  description,  to  allow  a  married  woman, 
on  her  own  petition  and  without  the  addition  of  any 
next  friend,  to  obtain  the  usual  order  to  tax  her  soli- 
citor's bill.  I  am  of  opinion,  however,  that  this  practice 
is  erroneous;  and  that  as  a  married  woman  is  com- 
pelled, in  all  other  proceedings  instituted  by  her  in  this 
Court,  to  sue  by  her  next  friend,  who  becomes  liable 
for  the  costs  of  that  proceeding,  so  in  this  proceeding, 
which  is  or  may  be  a  mere  matter  of  course,  a  similar 
precaution  must  be  adopted. 

Where  the  solicitor's  bill  has  been  delivered  a  year,  or 
where  any  other  circumstances  require  a  special  appli- 
cation to  be  made  to  this  Court  to  obtain  an  order  to 
tax  the  solicitor's  bill,  a  married  woman  must  peti- 
tion by  her  next  friend ;  and  no  sensible  or  intelligible 
reason  can  be  given,  why,  in  such  a  case,  a  next  friend 
should  be  required,  but  that  one  may  be  dispensed  with 
in  cases  where  an  order  of  course  may  be  obtained. 
I  am  of  opinion,  that  in  every  case  where  a  married 
woman  seeks  an  order  for  the  taxation  of  the  bill  of 
costs  of  her  solicitor,  in  respect  of  business  done  relative 
to  her  separate  estate,  the  petition,  whether  it  be  one 
which  requires  special  circumstances  to  induce  the 
Court  to  make  an  order,  or  whether  it  be  one  for  an 
order  of  course,  must  be  the  petition  of  the  married 
woman  by  her  next  friend. 


It 


{a)  4  aim,  82,  and  3  3f.  <$•  JT.  209. 
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1852.  •  It  is  fit,  however,  to  observe,  that,  in  my  opinion, 
~^~^  ^  the  liability  of  such  next  friend,  in  the  case  of  an  order 
Waugh.  of  course,  will  not  be  extAided  beyond  the  liability  of 
such  next  friend  where  a  special  order  is  prayed ;  in 
other  words,  that  such  liability  will  not  extend  to  the 
payment  of  the  biQ  of  costs  of  the  solicitor,  or  to  any 
part  of  what  shall  be  found  due  on  taxation  of  such 
bill,  but  that  this  liability  will  be  confined  to  the  pay- 
ment of  such,  if  any,  costs  as  may  be  incurred  by  reason 
of  the  presentation  of  such  petition,  and  which  will  in- 
clude the  costs  of  any  such  taxation. 

In  this  case,  therefore,  I  am  of  opinion,  that  I  must 
order  security  to  be  given  for  the  costs  which  may  be 
incurred  by  reason  of  the  presentation  of  this  petition 
for  an  order  to  tax,  or,  in  default  of  such  security  being 
given,  that  I  must  discharge  the  order  of  course.  As,  how- 
ever, it  appears  (although  in  my  opinion  erroneously) 
to  have  been,  for  many  years,  the  practice  to  make  such 
an  order  to  tax,  on  the  simple  petition  of  the  married 
woman  without  the  addition  of  any  next  friend,  I  am 
of  opinion,  that  I  cannot  properly  give  any  costs  of  this 
application ;  but  I  will,  if  the  party  moving  wishes  it, 
make  the  costs  of  this  petition  costs  in  the  matter,  to 
abide  the  result  of  the  taxation  in  like  manner  as  if  it 
had  been  a  special  petition  for  an  order  to  tax. 


Note. — See  Pearse  v.  Cole,  V.  C.  Kindersley,  Stk  and  9th  of 
March,  1862. 
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Lord  JAMES  STUART  v:  The  LONDON  and 

Feb.  21. 
NORTH-WESTERN  Railway  Company. 

THIS  was  a  claim  for  specific  performance.  Contract  en- 

tered into  for 

In   1847,  the   Defendants  were  soliciting  a  bill  to  ^^f^^  \^ 

enable  them  to  make  a  branch  Railway  from  Watford  tween  a  pro- 

to    Dunstable,  which   it    was   intended   should    pass  3e<5ted  Rail- 

.       ^  ^ay  Com- 

through  lands  belonging  to  the  Marqms  of  Bute,     He  pany  and  a 

opposed  the  bill.  landowner, 

held  absolute, 
9nd  not  con- 
The  respective  agents  of  the  Marquis  and  the  De-  ditional  on 

fendants  signed  an  agreement,  dated  the  Ist  of  April  the  formation 

1847,  intituled — "  Heads  of  Agreement  for  the  Purchase  ^     ® 

of  the  Marquis  of  Bute^s  Land  required  by  the  above     Contract  for 

RaiLroad."     The  material  portions  were  as  follows :—     *^®  pnrchaae 

^  of  "  the  land 

required** 
Watford  and  Dunstable.  for  a  Rail- 

No.  1  A.    No.  97  :— «  £400  per  acre  for  the  land  required,  and  ^^^\  ^^ 
the  severed  portions  to  the  south  of  Railway,  ^d  £100  F'^*!!^^^*^ 
in  addition  for  making  road,  passengers*  archway  under  the        .     p '  ^    ~ 

Railway,**  &c.  ^^fT*    ,1* 

^  held  not  too 

No.  2  B.    No.  108  : — "  £1,250  per  acre  for  seven  acres,**  &c.  Tague  to  be 

No.  3  c.    No.  128 : — "  £400  per  acre  for  the  land  required,  inclu-  specifically 
sive  of  the  proposed  diversion  of  the  road,**  &c.  &c.  performed. 

No.  4  D.  ^  a  P"^ci- 
pal  act  on  a 
contract  entered  into  by  his  agent  beyond  his  authority,  he  cannot  afterwards 
dispute  his  agent's  authority  to  enter  into  it. 

A  projected  Railway  Company  entered  into  a  contract  to  purchase  by  their 
agent.   Held,  that  they  were  bound,  on  afterwards  obtaining  their  act. 

Laches  not  to  be  imputed  to  a  vendor  for  delay  in  filing  his  bill,  where  to  the 
last  the  purchaser  insists  on  the  contract,  but  disputes  its  effect. 

A  Railway  Company  contracted  to  purchase  land  for  making  the  line,  but 
they  afterwards  abandoned  the  undertaking,  and  allowed  their  compulsory 
powers  to  expire ;  Held,  that  the  hardship  of  forcing  them  to  take  land  which 
would  be  useless  to  them,  was  no  reason  why  specific  performance  should 
not  be  decreed. 

vol.  XV.  2  L 
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1862.  No.  4  D.    No.  164:— "£260  per   acre  for  the  land  required; 

^  ■^^.^^  -"  £1,000  for  the  depredation  of  homeeteads,**  &c. 

Lord  u  The  above  prices  refer  to  the  quantities  of  land  required  for  the 

Ja8.  Stuart  Railway,  and  to  the  contents  of  the  roads  and  severed  por- 

^'  tions,  which  are  to  be  aocuratelv  measured,''  &c. 

The  London  ,,,.-                .                   x   i.      .       ^    xv     j.  •  .        „-x_- 

and  N  -W  ^  ^^^°^  pnoes  per  acre  to  be  g;iven  for  the  adjoining  portz<His 

Railway  Co.  ^  required  by  the  Company." 

The  Marquis  withdrew  his  opposition,  and  the  Act 
passed  on  the  9th  of  Ji^y  1847.  Under  it,  the  com- 
pulsory powers  expired  on  the  9th  of  July  1860.  The 
Railroad  was  to  be  completed  within  five  years,  and  at 
the  expiration  of  that  period  the  powers  to  make  it 
were  to  cease. 


On  the  1st  of  September  1847,  the  draft  of  a  more 
formal  and  detailed  agreement  was  sent  by  the  solicitors 
of  the  Marquis  to  the  Company.  On  the  14th  of 
October  1848,  notice  was  given  that  there  was  no 
present  intention  on  the  part  of  the  Company  to  make 
the  line. 

The  draft  was  not  returned  until  the  6th  of  December 
1848,  altered  so  as  to  make  the  contract  conditional  on 
the  line  being  made.  There  was  a  further  corre- 
spondence, and  ultimately,  on  the  17th  of  Jmte  1850, 
the  Company  stated,  that  they  adhered  to  the  opinion 
they  entertained  on  the  9th  of  February  1849 — ^viz.,  to 
abide  by  the  alterations  in  the  draft  agreement. 

The  Company  abandoned  the  construction  of  the 
Railway,  and  this  claim  for  specific  performance  was 
filed  on  the  11th  of  June  1850,  but  the  hearing  was 
delayed  until  the  present  time,  apparently  by  the  state 
of  the  decisions  on  the  subject. 

Mr.  R.  Palmer  and  Mr.  Macnaghten,  for  the  Plain- 
tiff (the  representative  of  the  Marquis  of  Bute).     The 

agreement 
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agreement  of  the  Ist  of  April  1847  is  a  valid,  uncon-        1852. 

ditional,  and  existing  contract,  which,  like  all  other         j^, 

contracts,  the  Defendants  are  bound  to  perform.     They  Jas.  Stuaet 

have  received  the  benefit  of  the  withdrawal   of  the  ^      *'• 

,    ,  .  .  ,    .        1  ,  The  London 

vendor  8  opposition  to  their  scheme,  and  cannot  now     ^nd  N.-W. 

refuse  to  perform  their  own  part  of  the  obligation  Railway  Co. 
on  the  ground  that  they  have  not  taken  possession : 
Preston  v.  The  Liverpool  &c.  Railway  Company  (a). 
Though  the  compulsory  powers  have  ceased,  the  five 
years  have  not  yet  expired;  and,  although  the  De- 
fendants may  think  fit  to  abandon  their  undertaking, 
they  cannot  thus  get  rid  of  their  obligations.  This  has 
been  settled  by  Webb  v.  The  Direct  London  and  Ports- 
mouth Railway  Company  (J).  ' 

Mr.  Willcock  and  Mr.  Speedy  for  the  Defendants. 

First.  This  is  not  a  contract  for  the  purchase,  at  all 
events,  of  a  given  quantity  of  land,  but  a  mere  prelimi-, 
nary  agreement  to  determine  the  price  per  acre  of  land 
wanted  for  the  purposes  of  the  Railway,  and  to  settle 
the  amount  of  compensation  for  the  damage  which 
might  be  done  to  the  estate,  if  the  Railway  were  made, 
but  not  otherwise.  The  conduct  of  the  vendor  shows 
that  the  agreement  was  not  final  and  binding,  for  a 
formal  agreement  was  sent  for  approval  after  the  pass- 
ing of  the  Act.  The  object  of  the  Marquis  was  to  pre- 
vent the  Railway,  and  not  to  sell  his  land ;  and  as  that 
object  has  been  accomplished,  and  his  estate  has  not 
been  damnified,  he  has  no  ground  of  complaint. 

Secondly.  The  contract  is  too  imcertain  in  its  nature 
to  be  specifically  performed.  It  is  for  so  much  an  acre 
'*for  the  land  required."  How  is  it  possible  to  ascertain 

this, 

(fl)  1  Sim,  {N.  S.)  586.  (A)  9  Hare,  129. 
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1852.        this,  or  the  "  severed  portions,"  when  the  Railway  has 

^  ^1jot6^^    ^^*  '^^^  constructed,  or  the  deviations  determined? 

Jas.  Stuart  This   differs  from   Webb  v.  The   Direct  London  and 

^     S'  Portsmouth  Railway  Company,  where  the  price  had 

The  London  ^  ^      ,        ,      r  ^^"^  ^^ 

and  N.-W.     "^^  fixed.      Agam,   arrangements    are   made   as   to 

Railway  Co.    roads,  archways,  culverts,  &c.     Are  these  to  be  made, 

and  is   the   1,000/.  to  be  paid  for  "  the   depreciation 

of  the  homesteads,"   which    will    not    be    interfered 

with? 


Thirdly.  The  evidence  shows,  that  the  contract,  if 
absolute,  was  not  within  the  scope  of  the  authority  of 
Mr.  Driver,  the  Defendants'  agent,  and  it  is  not  there- 
fore binding  on  them. 

Fourthly.  The  Company  had  no  power  to  purchase 
land  except  for  the  purpose  of  making  the  Railway ;  nor 
could  it  lawfully  employ  its  funds  towards  any  other 
object  than  that  authorised  by  the  Act  of  Parliament : 
Hast  Anglian  Railway  Company  v.  The  Eastern  Coun- 
ties Railway  Company  (a);  and  here  the  contract  is 
not  in  conformity  with  the  8  &  9  Vict.  c.  16,  s.  97. 
If  the  Company  had  no  authority  to  purchase  except 
for  given  purposes,  and  in  a  given  form,  their  agent  was 
equally  incapacitated.  The  case  of  Edwards  v.  The 
Grand  Junction  Railway  Company  (i)  does  not  apply, 
for  there  the  Company  had  taken  possession  of  the  lands 
after  the  Act  had  passed,  and  had  thereby  ratified  the 
contract. 

Fifthly.  The  Plaintiff  is  barred  by  his  laches.  The 
alleged  contract  was  in  April  1847,  and  no  steps  were 
taken  to  enforce  it  until  June  1850.     This  is  fatal  to 

his 

{a)  21  L.  J,  (C.  P.)  23.  (6)  1  Mt/L  ^  €r,  650. 
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his  claim:  Moore  v.  Blake  (a);  Walker  y,  Jeffrey  s{l))'y        1852. 

Heaphy  v.  HiU{c)y  where   two   years    had   elapsed;    ^  ^ \^  ^ 

Watson  V.  Iteid(d),  where  there  was  a  delay  of  a  year  Jas,  Stuart 

only.  ^^ 

The  London 
and  N.-W. 
Sixthly.  Specific  performance  is  purely  discretionary.    Railway  Co. 

and  when  the  Court  sees  that  such  a  measure  of  justice 
would  press  harshly  on  either  of  the  parties,  it  holds  its 
hand.  Thus,  specific  performance  of  an  agreement 
which  had  become  useless  to  the  Defendant  was  re- 
fused:   1?.  White  (e).     Here  it  is  plain,  that  the 

strip  of  land  will  be  perfectly  useless  to  the  Company, 
and  they  will  be  obliged  to  sell  it  at  the  end  of  ten 
years,  or  otherwise  it  will  revest  in  the  Plaintiff  (y*). 

The  Master  of  the  Rolls. 

.  When  this  case  was  opened,  I  was  not  aware  of  the 
cases  which  have  been  referred  to,  and  I  then  thought, 
that  some  very  serious  difficulties  would  arise ;  but,  on 
consideration,  I  am  unable  to  distinguish  this  case 
from  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company  (g). 

In  the  first  place,  the  contract  appears  to  be  an 
immediate  binding  contract.  It  commences  thus: — 
"  Heads  of  Agreement  for  the  Purchase  of  the  Marquis  of 
Bt£te*s  Land  required  by  the  above  Railway."  There  is 
nothing  in  it  conditional  upon  the  Act  passing,  or  upon 
the  Company  requiring  the  land.  Upon  the  face  of  the 
contract,  it  appears  to  be  an  immediate  and  direct 

contract. 

(a)  1  Ball  (J-  B.  69.  (c)  3  Swan.  108,  note  [a). 

\b)  1  Hare,  341.  (/)  8  &  9  Vict.  c.  18,  8.  127. 

(c)  2  Sim.  ^  St.  29.  {g)  9  Hare,  129. 
Id)  1  Ems.  4r  3f.  236. 
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1852.        contract.     There  are  passages  in  the  contract  which^  it 

Lo  d^  ^    ^  ^^'  ^^^  serious  difficulties  and  inconveniences  to 

Jas.  Stuabt  ite  specific  performance,  such  as  the  clauses  which 

_      ^'  provide  1,000/.  for  the  depreciation  of  homesteads,  and 

The  London  ^  ^  ,  .        ,  ,  ,  .        ,        i. 

and  N.-W.     ^^^  ^  ^^®  roads  to  be  made,  and  certain  other  things 

Railway  Co.  to  be  done;  but  I  find,  that  the  same  sort  of  stipu- 
lation in  regard  to  consequential  damage  existed  in 
Webb  V.  The  Direct  London  and  Portsmouth  Railway 
Company  (a). 

In  that  case,  the  V.  C.  Turner^  after  taking  time  to 
consider  the  question,  gave  an  elaborate  judgment,  in 
which  he  states  these  four  points  as  there  ui^ed : — ^first, 
that  the  agreement  was  conditional  on  the  Company's 
requiring  the  lands  for  the  purpose  of  maMng  the  Rail- 
way, and  that  the  lands  not  being  required  there  was  no 
agreement ;  secondly,  that  the  sum  to  be  paid  was  the 
price  for  the  lands  and  the  amount  of  the  consequential 
damage,  and  that,  as  the  price  for  the  lands  could  not 
be  distinguished,  the  Court  could  not  decree  a  specific 
performance  of  the  agreement  to  purchase  them ;  thirdly, 
that  the  powers  of  the  Company  having  ceased,  they 
could  not  now  take  lands;  and,  fourthly,  that  the 
hardship  of  the  case  precluded  the  Court  fi"om  decreeing 
the  specific  performance.  Now,  varying  a  little  in 
some  respects,  these  are  the  very  points  that  have  been 
urged  before  me. 

I  do  not  find,  upon  the  face  of  this  contract,  such 
ambiguity  or  difficulty  as  to  make  it  impossible  for  the 
Court  to  carry  it  into  effect.  I  have  attended  carefully 
to  the  argument,  but  I  have  no  evidence  before  me, 
nor  does  the  contract  itself  at  all  induce  me  to  believe, 
that  a  surveyor,  with  this  contract  on  the  ground,  could 
not  accurately  ascertain  what  land  was  to  be  taken,  and 

what 
(rt)  9  Hare,  129. 
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what  was  the  price  to  be  paid  for  it.     On  the  contrary,        1852. 

it  appears  to  me,  "  the  land  required  for  the  Railway  "    ^'""T^T"" 

means,   the  land  required  according   to  the   present  Jas.  Stuart 

proiect  for  making:  the  Railway,  and  which  is  clearly  ^' 

.       ,         t  ^^   1  J    V  .  1     t^  .     ;    The  London 

pointed  out  by  the  plan ;  and  what  might  be  required,    ^^  N.-W. 

in  case  they  make  a  deviation,  is  also  specified,  and  Railway  Co. 
that  was  to  be  taken  in  a  particular  way.  There  is 
nothing,  therefore,  on  the  face  of  the  contract  itself,  so 
fer  as  relates  to  the  three  first  clauses,  marked  A,,  J5., 
and  C,  which  appears  to  me  to  be  at  all  obscure  in  that 
respect.  Without  the  least  disposition  to  disagree 
with  Sir  George  Turner,  I  should  have  had  a  very 
considerable  difficulty  with  respect  to  those  things 
which  were  to  be  done  in  case  of  the  Company  forming 
their  Hne;  and  I  should  have  thought  that  the 
matter  would  require  grave  consideration,  if  the  exact 
point  had  not  arisen  in  the  case  of  Webb  v.  The  Direct  " 
London  and  Portsmouth  Railway  Company,  in  which 
the  V.  C.  Turner  expresses  a  distinct  opinion  upon  the 
subject,  and  I  think  supports  it  by  a  perfectly  good 
reason.  "  It  is  then  said,"  observes  the  V.  C,  "  that 
the  4,500/.  was  for  both  land  and  consequential  damage ; 
and  that  the  Court  will  not  enforce  the  agreement, 
because  no  distinct  price  is  fixed  for  the  land.  But 
this  is  not  a  case  for  compensation  under  the  Act  of 
Parliament,  where  compensation  is  a  separate  and 
distinct  subject  matter.  It  is  merely  an  agreement  by 
the  Plaintiff  to  accept  a  certain  sum  in  full  for  the 
purchase,  and  for  all  damage  which  he  will  sustain  by 
the  use  which  the  Company  are  about  to  make  of  the 
land."  The  same  thing  occurs  here,  where  a  sum  is  to 
be  given  for  the  land,  and  another  s\mi  for  the  depre- 
ciation of  the  homesteads.  "  And  surely,"  he  continues, 
"  it  cannot  be  maintained,  that  the  Company  are  to  be 
discharged  of  the  contract,  because  they  are  unable  to 
use  the  land  for  the  purpose  which  they  contemplated." 

•  "The 


Digiti 


zed  by  Google 


620  CASES  IN  CHANCERY. 

1862.  "  The  substance  of  the  agreement  is  the  purchase  of 

•  ^,         the  land^  the  damage  to  be  done  is  an  incident  of  the 

Ja8.  Stuakt  purchase ;  and  I  cannot  hold,  that  the  substance  of  the 

^'  agreement  is  defeated  as  to  the  vendor,  because  the  in- 

and  N.-W.     ^ident  fails  by  the  default  of  the  purchaser."   Now,  that 

Railway  Co.    very  material  observation  has  considerably  influenced 

me  in  the  present  case.     It  is  to  be  observed,  that  it  is 

the  Defendants  throughout,  who,  by  their  own  conduct, 

have  raised  the   difficulties  which  they  interpose   as 

reasons  why  the  Plaintiff  should  not  be  entitled  to  the 

specific  performance  of  the  contract. 


I  proceed  to  notice  one  or  two  other  objections  to  the 
specific  performance  of  this  contract.  It  is  said,  that 
Mr.  Driver  had  no  authority  to  enter  into  the  contract. 
,  I  am  not  satisfied  from  the  evidence  that  this  is  so. 
That  he  had  authority  to  enter  into  some  contract 
is  evident ;  he  says,  that  if  the  contract  bears  the  con- 
struction which  I  am  disposed  to  put  upon  it,  then  it 
was  beyond  his  powers,  and  that  that  was  not  the  way 
in  which  he  understood  it.  But  this  is  conclusive — the 
Company  saw  the  contract  after  it  was  entered  into  and 
executed,  and  they  adopted  it,  and  upon  the  strength  of 
it  have  obtained  the  Act  of  Parliament  allowing  the 
Marquis  to  withdraw  his  opposition  to  the  bill ;  and  it 
is  proved,  that  it  was  in  consideration  of  this  contract 
that  the  Marquis  withdrew  his  opposition. 

If  a  person  employ  an  agent  who  exceeds  his  autho- 
rity, and  his  principal  afterwards  acts  on  the  contract 
as  a  binding  agreement,  the  Court  will  not  allow  him 
afterwards  to  dispute  the  agent's  authority  to  enter  into 
it.  There  are  many  cases  of  contracts  created,  not  by 
an  original  authority,  but  by  the  subsequent  adoption 
of  it  by  the  principal. 

•  The 
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The  next  point  is,  that  the  Company  had  no  power        1852. 

to  contract.     Now  it  is  to  be  observed,  that  although         -r     , 

the  point  does  not  seem  to  have  been  raised,  yet  it  Jas.  Stuabt 

must  have  arisen  in  the  case  of  Webb  v.  The  Direct  ^     ^' 
_      ,  ,    ^  ,   ^  .,  ^  1    .      The  London 

Jbondan  and  Portsmouth  Kailway  Company,  and  m     ^nd  N.-W. 

Preston  v.  The  Liverpool,  Manchester,  and  Newcastle'    Railway  Co. 

vpon-Tyne  Jimction  Railway  Company,  because  those 

Railway  Companies  do  not  seem  to  have  entered  into 

the  contracts  according  to  the  form  prescribed  by  the 

Lands   Clauses   Consolidation  Act.     The  same  point 

arose  in  Hawkes  v.  The  Eastern  Counties  Railway 

Company  (a),   where   the   contract  was    of   a  similar 

description  to  the  present,  and   specific   performance 

was    decreed   by   the  V.  C.    Knight  Bruce.      I  am 

of   opinion,    therefore,    that   I    cannot    but    consider 

myself    boimd   by   these   various   authorities,    which 

«J1  proceed   on   the  same  principle,  and  establish   a 

right  to  the  performance  of  such  a  contract  as   the 

present. 


I  feel  no  difficulty  at  all  on  the  question  of  laches. 
It  is  perfectly  true,  that  it  is  a  principle  of  this  Court, 
to  compel  persons  to  pursue  their  remedies  without 
delay;  but  in  all  the  cases  that  have  been  cited  to 
me,  the  contract  had  been  distinctly  abandoned  and ,. 
given  up.  But  observe  how  the  matter  stands  here : — 
The  contract  is  entered  into  in  April  1847.  The 
draft  is  kept  by  the  Defendants'  solicitors  from  Sep- 
tember 1847  till  December  1848  before  it  is  returned ; 
the  Defendants  cannot  well  impute  to  the  Plaintiff 
this  delay,  which  was  created  by  themselves  by  not 
returning  the  contract  at  an  earlier  period.  When  it  is 
sent  back,  it  is  altered  so  as  to  be  made  conditional  on 

their 

(a)  3  De  G.  4*  Sm,  743,  and  1  De  G,  M.  ^'  G.  737. 
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1852.        their  requiring  the  land.    No  claim  is  filed  till  eighteen 

^■"T^^T"^    months  after  that  period;  but  it  was  not  until  that 

Jas.  Stua&t  time  that  the  compulsory  powers  to  take   the   land 

^.   y'  ceased^  and  up  to  that  time,  the  Plaintiff  had  no  notice 

The  London      ,     ,        ,     J^  -     ,  , ,  .     . 

and  N.-W.  whether  the  Delendants  would  not  msist  on  the  con- 
Railway  Co.  tract,  because  up  to  that  time  they  had  the  power  of 
making  the  Railway,  and  it  is  only  when  he  finds 
that  the  Railway  is  really  abandoned  that  he  files 
the  claim :  not  only  there  is  no  abandonment  of  the 
contract  on  the  part  of  the  Defendants,  but  there  is,  in 
June  1850,  an  actual  insisting  on  it  as  a  binding  con- 
tract in  its  conditional  form ;  besides  the  £EU^t  whether 
they  required  the  land  or  not  could  not  be  ascertained 
until  the  expiration  of  five  years  firom  the  9th  of  Jntf 
1847,  at  which  time  the  power  of  making  the  Railway 
ceased.  I  am  therefore  of  opinion,  that  the  cases  cited 
do  not  apply. 

Next  it  is  said,  that  the  land,  if  now  taken,  would 
be  useless  to  the  Company;  and  this  is  a  case  of 
hardship.  Now,  it  appears  totally  impossible  for  me 
to  give  any  weight  to  that  observation,  because,  who 
is  it  that  has  made  it  useless?  Why  the  Defendants 
themselves,  who,  if  they  had  thought  fit,  might  have 
made  this  Railway,  and  might  have  completed  all  that 
which  the  Act  of  Parliament  enabled  and  empowered 
them  to  do.  To  hold  that  a  contract  can  be  put  an  end 
to  by  one  of  the  contracting  parties  changing  his  mind 
with  respect  to  it,  whereby  he  has  made  the  acquisition 
of  the  property  a  matter  of  no  moment  or  use  to 
him,  would  be  introducing  a  most  dangerous  prin- 
ciple and  innovation  into  the  doctrines  of  this  Court 
with  regard  to  the  specific  performance  of  contracts; 
and  I  am  sure  that  no  modem  authority  can  be 
produced,  in  which  any  such  principle  has  been  acted 
upon,  or  which  would  justify  this  Court,  in  a  case  of 

that 
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that  description^  in  allowing  one  party  to  say  to  the        1852. 

other,  I  by  my  own  act  having  made  the  acquisition  ^""T^IT"^ 

of  the  property  purchased  useless,  the   only  remedy  Jas.  Stuaet 
you  can  now  have  is  by  dama^^es  at  law,  and  not  by  *'• 

ii  ^  flu  Z^   .  T^  ^^NDON 

specific  pertormance  of  the  contract.  ^^^  N.-W. 

Railway  Co. 

The  question  of  hardship  was  very  much  discussed 
in  the  case  of  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company  (a).  The  V.  C.  Turner  says,  "  with 
respect  to  the  fourth  point,  the  case  of  hardship,  I  see 
no  ground  whatever  on  which  I  can  refuse  to  interfere. 
The  Company  entered  into  this  contract  with  their  eyes 
open.  They  have  had  the  benefit  of  the  contract  in  the 
withdrawal  of  the  opposition  to  the  bill.  There  is 
nothing  whatever  to  show  that  the  agreement  was 
not,  originally,  a  perfectly  fair  one ;  and  if  I  refused 
a  decree  upon  the  groimd  of  the  subsequent  inability 
of  the  Defendants  to  complete  their  Railway,  I  must 
refuse  it  in  all  cases  in  which  a  purchaser  finds  that  he 
cannot  effect  the  purpose  for  which  he  entered  into  the 
contract." 

Now,  adopting  all  those  observations  of  the  V.  C, 
I  will  go  a  little  further,  and  say,  that  if  I  refuse  a  decree 
in  this  case,  I  must  refuse  it  in  all  cases,  in  which  the  pur- 
chaser finds  not  merely  that  he  cannot  effect  the  purposes 
for  which  he  entered  into  the  contract,  but  where  he  has 
wilfully  and  intentionally  abandoned  them.  It  appears 
to  me  that  this  case  is,  in  fact,  governed  by  authority,  and 
that  I  am  boimd  to  direct  a  specific  performance  of  the 
contract ;  not  at  all  concealing  from  myself  the  niunber 
of  grave  questions  that  do  arise  upon  it.  But  considering 
that  the  authorities  to  which  I  have  been  referred  do  really 
conclude   me   upon   all   the  points   which  have  been 

raised, 
(fl)  9  Hare,  140. 
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1862. 

Lord 
Jas.  Sttjaet 

V, 

The  London 
and  N.-W. 
Railway  Co. 


raised^  the  result  is^  that  there  must  be  a  decree  for  the 
specific  performance  of  the  contract,  and  a  reference  to 
the  Master  to  ascertain  whether  a  good  title  can  be 
made. 


Note. — On  appeal  to  the  Lords  Justices,  Lord  Cranioorth  was 
of  opinion,  that  it  was  not  a  fit  case  for  the  interference  of  the 
Court,  by  decreeing  a  specific  performance:  first,  because 
ample  relief  might  be  obtained  at  law ;  and,  secondly,  that  (he 
principle  of  mutuality  fidled,  for  it  was  impossible  for  the  Com- 
pany to  hold  the  land  for  their  benefit.  Lord  Justice  Knight 
Bruce  considered  that  the  language  of  the  document  was  too 
vague,  uncertain,  and  obscure  for  the  Court  to  act  on.  The 
Plaintiff  was  left  to  his  remedy  at  law,  the  Defendants  making 
proper  admissions.  See  1  De  G,  M,  <$•  G.  721.  However,  in 
Hatches  v.  The  Eastern  Counties  Railway  Company  (/Wrf,  737), 
the  authority  of  some  of  the  points  decided  in  this  case,  was 
upheld  by  Lord  St.  Leonards. 


Mar,  13. 


MANT  V.  LEITH. 


T  TNDER  a  settlement  made  in  1882,  the  Plaintiff 
Elizabeth^  the  wife  of  Thomas  Mant,  was  entitled, 
for  her  separate  use  and  without  power  of  anticipation, 
to  the  dividends  of  a  sum  of  4,000/.  consols,  vested  in 
the  Defendant  Leithy  as  surviving  trustee. 


Under  a 
power  to  in- 
vest trust- 
money  "  on 
real  securi- 
ties,'' a  trus- 
tee lent  it  to 
a  Railway 
Company,  on 
the  usual  The  settlement  contamed  a  power,  ^ith  the  consent 

assignmentof  in  ^vriting  of  the  Plaintiff,  to  sell  the  stock  and  invest 
the  "  under-  , 

taking,''tolls,  ^^^ 

&c. — ^the   principal   not  payable  till  seven  years.      Held,  that  whether  real 
security  or  not,  the  investment  was  improper. 

When  trust^funds  are  invested  on  an  improper  security,  the  parties  interested 
have  a  lien  on  the  securities  into  which  it  is  traced. 

A  married  woman  was  entitled  for  life  for  her  separate  use,  without  power  of 
anticipation,  with  power  to  consent  to  varying  the  investment  of  the  trust-fond. 
She  sanctioned  the  investment  on  an  improper  security  ;  Held,  that  she  was  not 
entitled  to  the  costs  of  a  suit  instituted  by  her  against  the  trustee  to  repair  the 
breach  of  trust,  and  was  liable  to  pay  the  costs  of  the  other  Defendants. 
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the  produce  '^  in  any  of  the  public  stocks  or  funds  of  this 
kingdom,  or  on  real  securities."  The  Plaintiff  was  very 
desirous  of  improving  her  income,  and  Mr.  Leith,  with 
her  distinct  consent,  sanction,  and  concurrence,  expressed 
in  a  letter  of  the  Slst  of  October  1850,  advanced  3,700/., 
part  of  the  trust-money,  to  the  Great  Nortkem'RsiiwQy 
Company,  who,  by  an  indenture  under  their  seal, 
**  assigned  imto  James  Letth,  his  executors,  &c.,  the 
said  undertaking f  and  all  future  calls  on  shareholders, 
and  all  the  rates,  tolls,  and  simis  of  money  arising  firom 
their  Act,  and  all  the  estate,  right,  title,  and  interest  of 
the  Company  in  the  same,  to  hold,"  &c.,  until  the 
sum  of  8,700/.,  with  interest  at  four  and  a  half  per 
cent.,  sh6uld  be  satisfied ;  but  the  principal  was  not  to 
be  made  payable  until  Fehrtuiry  1868. 

Disputes  having  arisen,  Mrs.  Mant,  by  her  next 
friend,  instituted  the  present  suit  against  Mr.  Leith^ 
her  husband,  and  the  other  parties  interested  in  re- 
mainder, praying  that  Mr.  Leith  might  restore  the 
trust-fund  into  a  proper  state  of  investment,  and  make 
good  any  loss,  and  for  payment  of  the  dividends  and 
income  to  the  Plaintiff. 

Mr.  -B.  Palmer  and  Mr.  Terrell,  for  the  Plaintiff,  and 
Mr.  Smythe,  for  the  Plaintiff's  husband. — ^This  is  not 
such  a  security  as  the  Court  will  sanction  in  the  case  of 
trust-funds.  It  is  not  a  "  real  security  "  within  the 
meaning  of  the  settlement,  but  a  security  dependent  on 
the  success  of  a  mere  commercial  speculation. 

The  parties  have  no  sufficient  security  or  proper 

remedies  to  recover  the  money,  for  no  ejectment  could  be 

sustained :  Doe  d.  Myatt  v.  The  St.  Helenas y  &c.  Railway 

Company  (a);  and  as  the  Act(i)  gives  no  preference  to 

mortgagees 

(a)  2  Q.  B.  364.  (6)  8  &  9  Vict.  c.  16,  «.  42, 

and  Schedule  C. 


525 


1852. 
Mant 

V. 

Leith. 
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1852.  mortgagees  by  reason  of  priority  of  date,  it  is  so  mixed 
up  with  all  the  other  debentures,  that  it  is  impossible 
to  work  out  the  equities:  Russell  v.  The  East  Anglian 
Railway  Company  (a).  It  is  the  rule  that  trustees  are 
not  justified  in  lending  on  mortgage  to  an  extent  greater 
than  two-thirds  of  the  value  of  the  property ;  and  here  the 
nature  of  the  undertaking  is  such,  that  it  is  impossible 
to  ascertain  whether  the  case  comes  within  those  rea- 
sonable limits.  Again,  the  principal  cannot  be  de- 
manded before  the  expiration  of  seven  years ;  this  may 
occasion  a  great  loss ;  and  when  the  parties  in  remainder 
require  the  security  to  be  realised,  it  may  have  become 
depreciated,  and  they  will  be  compelled  to  sell  at  a  loss. 
As  to  the  Plaintiff's  authorising  the  investment,  she  was 
a  married  woman,  and,  considering  the  nature  of  her 
interest,  could  give  no  valid  or  binding  authority. 

Mr.  Houpell  and  Mr.  ShebbearCy  for  Mr.  Letthy  the 
trustee. 

First.  A  Railway  mortgage  is  a  "real  security*' 
within  the  terms  of  this  settlement.  Turnpike  road 
bonds  have  been  held  to  be  real  securities :  Robinson  v. 
Robinson  (b) ;  a  fortiori  is  a  mortgage  by  a  Railway 
Company  of  the  tolls,  &c.  of  the  "  imdertaking,"  which, 
by  the  interpretation  clause  (c),  means,  "  the  under- 
taking, or  works,  of  whatever  nature,  which  shaU 
be  authorised  to  be  executed."  The  freehold  of  the 
road,  the  stations,  &c.,  passed  to  the  mortgagee,  and 
the  security  may  be  made  available  by  means  of  a 
Receiver  \  it  is,  therefore,  a  real  security. 

Secondly.  The  other  objections  to  this  security  are 
not  raised  by  the  bill ;  and  if  this  be  a  real  security,  it 
must  be  assimied,  until  the  contrary  is  proved,  that  it 
is  a  full,  available,  and  proper  one. 

Thirdly. 

(tf)  3  Mac.  «J-  Gor.  126.  \  Be  G.  M.  ^  G.  262. 

(6)  11  Bear,  371  ;  reversed,  (c)  8  &  9  Vict,  c.  16,  s.  2. 
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Thirdly.  The  investment  was  made  by  the  trustee  1862. 
at  the  instigation  and  for  the  benefit  of  the  Plaintiff, 
who  acted  under  her  power  as  z,fkme  sole.  It  would 
be  sanctioning  a  moral  fraud  to  allow  her  to  fix  a 
trustee  for  an  act  done^  not  only  with  her  sanction  and 
concurrence,  but  at  her  active  instigation,  and  for 
her  own  purposes.  In  Goodyear  v.  Mobinson  (a),  a  bill 
filed  by  a  cestui  que  trusty  who  had  concurred  in  a 
breach  of  trust,  against  the  trustee  to  make  him  re- 
sponsible, was  dismissed  by  Sir  C,  C,  Pyyys, 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  this  was  not  a  proper  invest- 
ment, or  such  a  one  as,  under  the  power  contained  in 
the  settlement,  the  trustee  ought  to  have  made.  As- 
simiing  it  to  be  a  real  security,  which  I  am  disposed 
to  think,  though  I  express  no  opinion  on  the  point,  I  am 
of  opinion,  that  it  is  not  sufficient  for  a  trustee  to  show, 
that  this  is  an  investment  on  real  security.  There  are 
various  other  things  to  be  considered,  such  as  the  nature 
of  the  property,  and  the  different  conditions  which  may 
affect  its  value ;  for,  although  the  property  may  ulti- 
mately turn  out  to  be  sufficient,  yet  it  may  be  involved 
in  litigation.  Whether  it  be  sufficient  or  not,  there 
are,  in  this  case,  circumstances  sufficient  to  show,  that 
it  is  not  a  proper  investment.  Thus,  imder  the  powers 
in  the  Act  of  Parliament,  the  security  cannot  be  en- 
forced, in  the  ordinary  way,  by  ejectment  or  foreclosure ; 
payment  cannot  be  demanded  for  seven  years,  and  can 
only  be  made  available  by  a  sale ;  and  the  parties  in 
remainder  may  happen  to  become  entitled  to  receive 
the  money  before  the  expiration  of  that  time,  and  yet 
may  be  unable  to  realise  it  except  by  a  forced  sale,  and 

possibly  at  a  great  disadvantage. 

Taking 
(a)  4  Z.  J.  {N.  S.)  Ch.  174. 
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Taking  all  the  circumstances  into  consideration,  I 
am  of  opinion,  that  this  was  not  a  proper  investment 
for  the  trustee  to  make.  The  practice  of  Conveyancers, 
who,  in  modem  settlements,  think  it  necessary  to  insert 
a  special  power  to  invest  trust-monies  in  railway  deben- 
tures, also  confirms  this  view.  Being  of  opinion,  that 
the  trustee  was  not  justified  in  making  the  investment, 
and  as  neither  of  the  parties  in  remainder  have  or 
could  sanction  it,  the  trustee  must  replace  the  money 
in  consols. 

With  respect  to  the  Plaintiff  (who  as  regards  this 
property  was  a  fhne  sole)^  she  distinctly  authorised 
the  investment  by  her  letter  written  to  Mr.  Leithy 
which  contains  an  express  and  direct  authority  ta 
make  this  particular  investment.  I  am  of  opinion,  that 
I  cannot  permit  her  to  complain  of  the  species  of  in- 
vestment, on  the  ground  that  she.  did  not  know  what 
she  was  about.  She  herself  requested  the  trustee  to 
make  it,  and  she  either  knew,  or  must  be  taken  to 
have  known,  that  the  investment  was  such  as  the  trustee 
ought  not  to  have  made.  I  can  give  her  no  costs  of 
suit;  aQd,  although  I  cannot  make  the  trustee  pay 
costs,  I  can  give  him  none.  It  was  his  duty  to 
protect  the  trust-fund;  and  if  one  cestui  que  trust 
induces  a  trustee  to  do  that  which  is  not  right,  it  can 
be  no  justification  for  the  breach  of  trust  as  regards 
the  other  parties  interested. 

I  give  no  costs  of  suit  to  either  side,  nor  do  I  allow 
the  trustee  to  retain  any  out  of  the  trust-<und.  The 
other  Defendants  must  have  their  costs  firom  the  Plain- 
tiff; they  were  necessary  parties,  and  were  brought 
here  to  see  the  funds  replaced. 

Mr.  Leithy  having  replaced  the  fund,  must  account  for 
such  dividends  as  would  have  been  received  on  the 

4,000/. 
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4,000/.  consols  if  they  had  never  been  sold.  The  cestuis  1852. 
que  trust  are  entitled  to  attach  the  debenture  for  the 
purpose  of  replacing  the  trust-money,  for  the  trust- 
fund  that  is  clearly  traced  into  it,  and  it  is  therefore 
ear-marked.  The  Defendant  must  have  a  reasonable 
time  to  replace  the  fund;  and  if  he  is  desirous  of  selling 
the  debenture  to  enable  him  to  replace  it,  the  Court 
will  give  him  proper  facilities  for  that  purpose. 


MEWS  V.  MEWS.  Mar.  16,  17. 

'WM^ILLIAM  MEWS  (deceased),  carried  on   the  A  gift  maybe 

business  of  a  farmer,  with  his  brother  John  Mews  °^^®  V  * 

(a  bachelor),  at  Apton  Hall,  in  Essex,  where  they  resided  y^^  .^^ 

together,  ^having  one  joint  establishment.      William  which, 

attended  principally  to  the  farming,  and  exclusively  .  ^^   ^j, 

to  the  accoimts,  acting  as  cashier;  John  devoted  himself  be  supported 

to  the  stock  and  sales;  and  the  Plaintiff fiarne^  Mews,  ^  equity. 

.    .  .  Though  the 

the  wife  of  William,  kept  the  house,  and  superintended  property  does 

the  management  and  sale  of  the  butter,  eggs,  and  poultry.  »ot  pass  at 

law,  yet,  in 

It  appeared  that  in  1885,  the  Plaintiff  Harriet  Mews  fl^ty,  alius- 
^'^  band,  being 

placed  in  the  hands  of  Messrs.  Eastman  and  HtU  a  sum  the  legal 

of  90/.,  at  interest,  and  they  opened  a  separate  account  owner,  may 

become  a 
^  trustee  for  his 
wife,  and  if  by  clear  and  irrevocable  acts  he  has  made  himself  a  trustee,  the  gift 
to  his  wife  will  be  conclusive. 

To  constitute  a  gift  between  husband  and  wife,  there  must  either  be  a  dear 
irrevocable  gift  to  a  trustee  for  the  wife,  or  some  clear  and  distinct  act  of  the 
husband,  by  which  he  divested  himself  of  his  property,  and  engaged  to  hold  it 
as  a  trustee  for  the  separate  use  of  his  wife.  If  a  man  were  to  deposit  money 
with  bankers,  directing  them  to  hold  it  for  his  wife,  that  would  probably  be 
sufficient. 

A  fSeumer's  wife,  with  his  knowledge  and  sanction,  deposited  the  produce  of 
the  surplus  butter,  eggs,  and  poultry  with  a  firm  in  her  own  name,  and  he  called 
it  *'  her  money."  On  his  death-bed  he  gave  lus  executor  directions  to  remove 
the  money,  and  do  the  best  he  could  with  it  for  his  wife.  Held,  that  the 
evidence  was  not  sufficient  to  establish  a  gift  between  them,  and  that  the 
husband  had  neither  made  the  firm  nor  himself  trustees  for  his  wife. 

VOL.  XV.  2  M 
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in  her  name  in  their  bodes.  This  sum  was  afterwards 
increased  by  addition  from  the  produce  of  the  butter, 
eggs,  and  poultry,  and  ultimately  amounted  to  557/.  8«. 
On  the  death  of  William  Mews,  family  misunder- 
standings arose.  John  Metos,  the  surviying  partner,  laid 
claim  to  the  557/.  8s.  in  the  hands  of  Messrs.  Eastman  and 
HiU,  and  obtained  payment  thereof  by  carrying  it  over 
to  the  credit  of  the  account  of  William  and  John  Mews. 

William  Mews  died  in  1846,  and  his  son  Henry 
Mews  was  his  personal  representative. 

John  Mews  died  in  1850,  and  Henry  Mews,  together 
with  the  two  other  Defendants,  were  his  representatives. 

In  1851,  Harriet  Mews,  the  widow  of  William  Mews, 
instituted  this  suit  against  the  representatives  of  John 
Mews,  alleging  the  following  case: — ^^^That  in  that  part 
of  Essex  in  which  the  farm  was  situate,  it  was  the  custom 
that  all  profit  arising  from  the  sale  of  butter,  eggs,  and 
poultry  should  belong  to  the  wife  of  the  farmer,  for  her 
separate  use,  and  that  it  had  been  verbally  agreed,  as 
well  by  William  Mews  as  by  John  Mews,  tha\  she,  the 
Plaintiff,  should  receive  and  retain  for  her  separate  use 
all  the  profit  made  by  the  sale  of  butter,  eggs,  and 
poultry  produced  on  the  farm." 

By  this  bill,  Harriet  Mews  sought  to  have  it  declared, 
that  she  was  entitled  to  that  sum,  with  interest,  and  to 
make  the  estate  of  John  Mews  liable  for  the  same. 

The  Plaintiff,  at  the  hearing,  did  not  affect  to  set  up 
the  custcmi  as  binding  on  every  fEirmer,  although  it  was 
shown  that  the  practice  was  very  common,  still  the  con- 
trary was  proved  by  the  evidence.  She  relied,  however, 
on  the  usage,  as  showing  that  in  this  family  th^«  had 
been  an  understanding  that  it  should  be  acted  upon. 
The  effect  of  the  evidence  may  be  briefly  summed  up  as 

follows : — 
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follows : — In  the  first  place,  there  was  no  proof  of  any 
direct  ^reement  to  the  effect  alleged,  but  there  was  a 
sort  of  tacit  *^  understanding "  to  the  effect  that  the 
Plaintiff  "  was  to  have  the  money  "  produced  from  the 
sale  of  the  butter,  e^s,  and  poultry;  which  were 
manned  and  sold  by  her,  with  the  knowledge  and 
assent  of  William  and  John  Mews.  It  was  shown,  that 
if  those  articles  were  occasionally  sold  by  them,  the 
produce  was  handed  over  to  her,  and  that  she  never 
accounted  for  such  produce,  and  that  it  was  not  entered 
in  the  farming  accounts.  It  appeared,  also,  that  one 
WhitioeUy  about  thirteen  years  ago,  had  borrowed  20/. 
from  WiUiam  MetoSy  who  then  stated  to  him  that "  it  was 
Mrs.  Metos*  money,"  and  that  William  Mews  had  given 
the  Plaintiff  a  cheque  for  the  amoimt.  It  was  also 
distinctly  proved,  that  both  WiUiam  and  John  knew 
that  the  Plaintiff  had  "  certain  monies  "  standing  to  her 
separate  account  with  Messrs.  Eastman  and  Hill;  and  it 
appeared  that  she  had  drawn  out  a  simi  of  20/.  to  pay 
for  a  piano.  The  Plaintiff  also  produced  evidence  of  a 
statement  made  by  William  Mews,  on  his  death-bed,  to 
Henry  Mews,  his  executor,  which  was  as  follows: — 
The  Plaintiff  in  her  evidence  stated,  that  William 
Mews  then  told  Henry  to  take  the  money  out  of  the  hands 
of  Messrs.  Eastman  and  Hill,  and  place  it  somewhere 
where  it  would  be  safe,  and  to  do  the  best  he  could  with  the 
money  for  his  mother.  Jane  Mews  stated,  that  he  told 
Henry  that  he  wished  the  money  to  be  taken  out  of 
their  hands,  and  deposited  in  some  Bank  or  safe  place 
for  security ;  and  Matilda  Bacon  deposed,  that  he  told 
Henry  to  remove  her  mx>ther^s  money  out  of  Messrs.  HilTs 
hands,  and  put  it  in  the  London  and  County  Bank. 


1862. 


Mr.  Lloyd  and  Mr.  Erskine,  for  the  Plaintiff,  argued, 
that  there  was  evidence  of  an  agreement,  by  which  the 
produce  of  the  butter,  &c.  belonged  to  the  Plaintiff  for 
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1862.        her  separate  use ;  that  it  had  been  concurred  in,  ac- 
quiesced in,  and  admitted  by  both  partners. 

They  cited  Slanning  v.  Style  (a);  Walter  v.  Hodge  (b). 

Mr.  RoupeU  and  Mr.  Rawlinson^  contrdy  argued, 
that  there  was  no  clear  and  distinct  evidence  of  a  gift 
as  between  husband  and  wife ;  that  a  clear  evidence  of 
an  unequivocal  gift  was  necessary ;  but  here  the  whole 
rested  on  an  understanding  that  the  Plaintiff  should 
receive  the  money,  but  for  whose  use  did  not  appear. 
Secondly,that  TFt2/tam  had  no  right  to  disposeof  any  part 
of  the  partnership  property  without  the  assent  of  John. 

They  cited  McLean  v.  Longlands  (c) ;  Moyse  v. 
Gyles  (d) ;  1  Williams  on  Executors  (e) ;  2  Roper  on 
Husband  and  Wife  (/). 

Mr.  Lloydy  in  reply. 

Mar,  17.  The  Master  of  the  Rolls. 

Having  had  an  opportunity  of  reading  the  evidence 
very  carefiilly,  I  have  come  to  the  conclusion,  that  there 
is  not  sufficient  evidence  to  establish  a  gift  from  the 
husband  to  the  wife.  I  shall  repeat  the  words  used  by 
Sir  Thomas  Plumer,  in  the  case  of  Walter  v.  Hodge  {g), 
^^  That  in  negativing  this  claim,  I  do  not  negative  the 
proposition  that,  in  equity,  a  gift  by  a  husband  to  his 
wife  may,  under  circumstances,  be  valid,  but  proceed 
solely  on  the  insufficiency  of  the  evidence." 

I  entertain  no  doubt  that  there  may  be  a  gift  made 

by  a  husband  to  his  wife,  which,  though  bad  at  law, 

would  be   supported   in  equity;  but,  as  was  stated 

in 

(o)  3  P.  Williams,  334.  {e)  P.  490  (Ist  edition). 

{b)  2  Swan A05,ajA  I  WiU,  (/)  P.    140    (2nd    edition). 

C  C.  446.  note  (a). 

(c)  5  Ves.  71.  (s)  2  Stcan.  104. 

(d)  2  Vem.  386. 
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in  McLean  v.  Longlands{a)y  "Nothing  less  will 
do  than  a  clear  irrevocable  gift,  either  to  some  person 
as  a  trustee  [for  the  wife],  or  some  clear  and  distinct 
act  of  the  husband,  by  which  he  divested  himself  of 
his  property,  and  engaged  to  hold  it  as  a  trustee  for  the 
separate  use  of  his  wife/'  Lord  Hardwicke,  in  the 
case  of  Lticas  v.  Lucas  (J),  which  has  been  referred  to, 
distinctly  states,  that  "in  this  Court,  gifts  between 
husband  and  wife  have  often  been  supported,  though 
the  law  does  not  allow  the  property  to  pass."  Though 
the  property  does  not  pass  at  law,  yet,  in  equity,  a 
husband,  being  the  owner  at  law,  may  become  a  trustee 
for  his  wife ;  and  if  by  clear  and  irrevocable  acts  he  has 
made  himself  such  trustee,  the  gift  to  his  wife  will  be 
conclusive.  The  only  question  in  the  present  case  is, 
whether  there  is  distinct  evidence  of  such  a  gift ;  and  I 
shall  proceed  to  consider  that  question. 

For  the  present  I  leave  out  of  consideration  the 
question  as  to  the  partnership  and  the  interest  which 
John  Mews  had  in  the  property,  and  consider  it  as  the 
simple  case  of  a  farm  carried  on  by  William  Metos 
alone,  he  permitting  his  wife  to  sell  the  butter,  eggs,  and 
poultry,  and  to  accumulate  the  money  derived  from 
that  source  in  the  manner  in  which  he  has  done,  by 
placing  it  in  the  hands  of  Messrs.  Eastman  and  HiU 
in  her  own  name. 

The  evidence  which  is  required  to  constitute  a  valid 
gift,  as  I  have  before  stated,  is,  that  there  must  be  some 
clear  and  distinct  act  by  which  the  husband  has  divested 
himself  of  the  property,  and  engaged  to  hold  it  as  a  trustee 
for  the  separate  use  of  his  wife.  I  have  looked  in  vain 
through  the  evidence  to  find  any  such  clear  and  distinct 
act  on  his  part.    If  he  had  himself  deposited  the  money 

with 
(a)  5  Ves.  78.  (6)  1  Atk,  271. 
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Mews 

V, 

Mews. 


with  bankers,  or  with  those  gentlemen  as  qtMsi  bankers^ 
stating  that  they  were  to  hold  it  for  his  wife,  that 
would  probably  have  been  sufficient  for  that  purpose. 
But  all  that  the  evidence  amounts  to  is  this :  that  he 
.  was  aware  that  his  wife  accumulated  the  money  derived 
from  this  source ;  that  he  sanctioned  it;  that  he  approved 
of  it;  that  he  was  in  the  habit  of  calling  it  **  her  money," 
and  that  she  paid  various  sums  of  money^  from  time  to 
time,  out  of  it,  but  for  what  purposes  it  does  not  very 
clearly  appear,  except  in  one  instance,  in  which  she 
bought  a  pianoforte ;  and  that  the  husband  once  bor- 
rowed some  money  from  her,  and  repaid  her  by  a  cheque. 

Now  none  of  those  acts  appear  to  me  to  amount  to  a 
clear  irrevocable  disposition  on  the  part  of  the  husband 
to  give  this  property  to  the  wife.  He  approved  of 
her  accimiulating  it;  he  permitted  her  to  do  so; 
there  were  general  expressions  constantly  occurring 
in  the  family,  in  which  he  caUed  it  **  his  wife^s  fimd  " 
(though  the  evidence  does  not  quite  amount  to  that), 
but  none  of  these,  in  my  mind,  amount  to  this: 
that  the  husband  had,  by  any  act  of  his,  divested 
himself  of  all  control  over  the  property.  It  is  also  to 
be  observed,  that  it  is  not  pretended  that  there  was  any 
positive  agreement  beforehand  that  the  money  should 
belong  to  the  wife :  such  a  distinct  agreement  is  not 
stated.  It  is  said,  that  there  was  a  sort  of  general 
custom  in  the  district,  but  a  distinct  and  express  agree- 
ment by  her  husband  is  not  anywhere  asserted  in  the 
evidence. 

The  stronger  feet  to  negative  this  is  the  evidence 
of  the  death-bed  observation  of  the  husband  respecting 
this  very  frmd.  The  conversation  upon  the  death- 
bed is  deposed  to  by  the  Plaintiflf  Harriet  Mews,  and 
by  Jane  Mews  and  Matilda  Bacon,  Henry  Mews,  to 
whom  the  instructions  were  given,  has  not  deposed  to 
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anything  in  his  evidence,  nor  has  he  been  cross-  1852. 
examined  upon  the  subject.  The  evidence  is  as  follows :  ^^  ~* 
[His  Honour  stated  it :  see  antey  p.  531.]  v. 

The  first  observation  that  strikes  me  upon  this  evi- 
dence is  this :  that  the  husband,  upon  his  death-bed, 
conceived  that  he  had  an  entire  control  over  the  fimd, 
and  thought  it  important  to  give  to  his  executor  direc- 
tions as  to  what  was  to  be  done  with  his  money  for  the 
purpose  of  securing  it.  That  appears  to  me  to  be  in- 
consistent and  irreconcileable  with  the  notion  that  the 
husband  believed  he  had  done  any  act  by  which  he  had 
divested  himself  of  all  control  over  the  property  in  this 
sum  of  money,  for  he  thought  something  still  necessary 
for  the  purpose  of  making  a  valid  gift  to  the  vnfe. 
It  would  not  have  been  possible  for  him,  consistently 
with  the  fact  that  the  property  belonged  to  his  wife,  to 
have  directed  his  executor  to  take  it  out  of  the  hands  of 
Messrs.  Eastman  and  HtU  and  place  it  elsewhere.  He 
would  never  have  made  these  observations  if  he  had 
considered  that  the  property  was  his  wife's,  and  that  she 
alone  had  the  power  of  disposing  of  it  as  she  thought  fit. 

Now  assimiing  (though,  I  think,  it  is  not  distinctly 
proved)  that  the  executor  was  to  do  the  best  he  could 
with  the  money  for  his  mother,  it  remains  to  be  seen 
what  the  effect  of  these  words  is.  The  testator  was 
then  dealing  with  it  as  his  own  property,  telling  his 
executor  to  do  the  best  he  could  with  it  for  his  mother. 
This^  in  my  opinion,  was  not  a  donatio  mortis  causa, 
nor  could  it  be  a  donatio  inter  vivos,  for  if  at  all,  such  a 
donatio  inter  vivos  must  have  taken  place  previously ; 
and  that  statement  by  the  husband  is  inconsistent  with 
any  such  donation  having  taken  place.  I  cannot  there- 
fore consider,  that  the  testator  had  made  either  Messrs. 
Eastman  and  HtU  or  himself  trustees  of  this  siun  of 
money  for  the  benefit  of  his  wife.        • 

The 
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The  Plaintiff's  case  is  much  weakened,  when  it  is 
considered  that  the  subject  matter  was  partnership  pro- 
perty, in  which  John  Metos  was  as  much  entitled  to 
have  a  voice  as  William  Mews.  It  appears  that 
William  Mews  managed  and  conducted  the  business  of 
the  farm,  John  Mews  attended  to  the  markets,  and 
made  the  various  sales,  and  Harriet  Mews  (the  wife 
of  William  Mews)  managed  the  poultry,  butter,  and 
eggs; — William  Mews  was  the  cashier,  John  Mews 
keeping  no  part  of  the  money,  it  being  all  paid  either 
to  William  Mews  or  to  his  wife ; —  William  Mews  gave 
the  money  for  the  purpose  of  the  household  expenses, 
and  allowed  Harriet  Mews  to  accumulate  the  produce 
arising  from  the  surplus  poultry,  butter,  and  eggs, 
subject  to  certain  necessary  deductions,  which  appear  to 
have  been  made  out  of  it : — and  this  was  probably 
known  to  John  Mews  /  but  that  amounts  to  no  gift  or 
sanction  on  the  part  of  John  Mews  that  this  lady  was 
to  have  this  property  as  her  own,  and  there  is  no  state- 
ment that  those  were  to  be  the  terms  of  the  contract. 


I  cannot  find  any  admission  on  the  part  of  John 
Mews  enabling  William  Mews  to  establish  a  donation 
of  this  partnership  property  in  favour  of  his  wife.  I  go, 
however,  less  into  the  matter,  because  I  am  of  opinion, 
upon  the  first  part  of  the  case,  that  the  evidence  is  not 
sufficient  to  establish  the  gift  as  between  the  husband 
and  the  wife.  If  I  had  thought  otherwise,  it  might 
have  been  necessary  for  me  to  consider  the  effect  which 
the  interest  of  John  Mews  had  in  the  question.  I  de- 
termine the  case  upon  the  first  point,  and  therefore  the 
observations  I  have  made  upon  the  second  part  are 
only  corroborative,  and  not  essential  to  the  decision  to 
which  I  have  come. 

I  am  of  opinion,  that  I  must  dismiss  the  bill  without 
costs.  • 
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WHIELDON  V.  SPODE.  Mar.  17,  18. 

nnHE    testatrix   devised   and  bequeathed   "  all  her  DeTise  to  A,, 
fireehold,  copyhold,  and  other  real  property,  and  -^^  and  C'.  of 
all  her  personal  estate  of  every  kind  and  description,"  gonal  estate, 
to   Whieldon,    Gordon^   and  Harrison,   "  upon   trust,  ^V^^  tmat, 
thereout,  in  the  first  placfe,  to  pay  and  discharge  all  and^en  the 
just  debts  and  funeral  and  testamentary  expenses,  and,  legacies  be- 
in  the  next  place,  to  pay  all  and  every  the  legacies  ^'^^^^^.^J 
which  she  should  or  might  bequeath  by  any  codicil "  and  the  resi- 
to  her  will;  and,  as  to  all  the  rest,  residue  and  remain-  due  to  ^.,^., 
der  of  her  said  real  and  personal  estate,  "  which  should  executors, 
remain  after  answering  and  satisfying  the  trusts  and  By  a  codicil 
purposes  aforesaid,"  she  devised  and  bequeathed  the  jgyi-g^  i.   ^ 
same  unto  Whieldon,  Oordon,  and  Harrison,  in  equal  FradsweU  e»- 

shares  as  tenants  in  common.    She  appointed  the  same  *?*®  *^«^®' 

^^  sister  for  life, 

three  persons  her  executors.        *"  and^  afterher 

death,  to  he 

The  testatrix  afterwards  made  a  codicil,  which  com-  payment  of 

menced  as  follows : — ^^  To  my  dear  sister  Mary  Birch  the  legacies ;  and 

FradsweU  estate  for  her  life ;  at  her  death,  to  be  sold  for  ^®  ^^\  ^ 

queathed  le- 

the  payment  of  legacies.     To  Robert  Shank  Atcheson,  gacies  to  a 

his  wife,  and  children,   14,000Z."  &c.  &c.     She  then  considerahle 

gave  a  number  of  other  pecuniary  legacies,   to  the  ^^1^  ^^^ 

extent  of  62,500/.,   and  also  specifically  devised  the  the  personal 

cc    A  "L      i.  X    »»  estate  was 

"  Ash  estate.'  „  .  o^«„^«. 

•  not  exonera- 
ted, so  as  to 

The  testatrix  died  in  1845,  possessed  of  three  estates :  ?^®  ^^. 

viz.,  the  FradsweU  estate,  the   Stoke  estate,  and  the  estate  prima- 

Ash  estate.  rily  appHca- 

hle  to  the 
payment  of 

Harrison  died  before  the  testatrix,  and  his  share,  the  legacies. 

therefore,    lapsed.      The    question    thereupon    raised 

between 
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1852. 

WraELDON 
V, 

Spode. 


between  the  heir  and  next  of  kin  of  the  testatrix 
was,  whether  the  FradsweU  estate  was  or  was  not 
primarily  liable  to  pay  the  legacies,  in  exoneration  of 
the  personal  estate.  The  legacies  amounted  to  about 
62,500/. — the  personal  estate  to  about  48,000/. ;  and  the 
values  of  the  three  real  estates  were  as  follows : — ^The 
Ash  estate  8,800/.,  the  Fradswett  estate  48,000/.,  and 
the  Stoke  estate  12,000/.  Mary  Birch  died  subsequent 
to  1850. 


Mr.  EoupeU  and  Mr.  TT.  D.  Evans j  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Zean,  for  the  heir.  The  personal 
estate  is  naturally  the  primary  fund  for  the  payment 
of  debts  and  legacies.  It  is  not  enough  to  show  that 
the  real  estate  is  charged,  but  it  is  necessary  that  there 
should  be  a  plain,  unequivocal  intention  of  exonerating 
the  personal  estate.  The  fact  that  the  real  and  personal 
estate  are  both  given  to  the  three  persons  named  as 
executors,  is  a  strong  circumstance  against  die  exone* 
ration,  both  funds  being  given  to  the  same  individuals. 
If  the  FradsweU  estate  be  primarily  liable,  the  legatees 
would  have  to  wait  until  the  death  of  the  tenant  for  life 
for  payment.  They  cited  Roberts  v.  Walker  (a);  The 
Attorney 'Oeneraly.Southff ate (b);  Boughtony.  James {6)1 
Dames  v.  Ashford(d) ;  Bootle  v.  BlundeU(e) ;  Watson 
V.  Brickwood (f) ;  Rhodes  v.  Rudge{g)\  Walkers. 
Hardmck  (h). 


Mr.  R.  Palmer  and  Mr.  O.  L.  RusseUy  for  one  of  the 
next  of  kin,  did  not  deny  th6  general  principle,  if  the 
case  stood  on  the  will  alone,  but  they  relied  on  the 

codicil 


(a)  1  R.  <J-  Myl  752. 
(h)  12  Sim.  77  (reversed). 
\c)  1  Ho.  Lords  Ca.  436. 
(d)  15  8%m.  42. 


(e)  19FM.527,andllf«r.l93. 

(/)  9  Ves.  447. 

{g)  1  Sim.  79. 

(A)  1  Myl.  4-  K.  402. 
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codicil,  as  showing  that  the  FradstoeU  estate  was  the  1852. 

primary  fund  for  payment  of  the  legacies;   for  the  1^  "^  ^ 

testatrix,  taking  that  estate  out  from  the  bulk  of  her  t?. 

property,  devoted  it  specifically  to  the  payment  of  her  Spode. 
I^;acie8.    They  cited  2  Jarman  on  Wills  (a). 

The  Master  cf  the  Rolls. 

I  am  of  opinion,  in  this  case,  that  the  personal  estate 
is  not  exonerated  from  the  charge  and  payment  of  the 
legacies.  It  has  been  admitted,  that  on  the  original 
will  there  could  not  be  a  question.  The  authorities 
are  distinct,  that  the  burthen  of  proof  lies  on  those 
who  insist  that  the  personal  estate  is  exonerated. 
The  only  question  arises  on  the  codicil.  By  this 
the  testatrix  gives  considerable  legacies,  l)ut  she  pre- 
faces these  bequests  by  a  life-estate  in  the  Fradswell 
estate  to  her  sister.  The  legacies  amount  to  52,500/., 
and  the  personal  estate  is  only  48,000/.  The  testatrix 
must  have  known  that  the  personal  estate  would  not  be 
sufficient  to  pay  all  the  debts,  frmeral  expenses,  and 
legacies,  and  it  was  therefore  necessary,  if  she  intended 
them  all  to  be  paid,  to  make  the  real  estate  contribute. 
Knowing  this,  she  prefaces  the  codicil  with  these 
words : — ^^  To  my  dear  sister  Mary  Birch  the  FradstoeU 
estate  for  her  life."  If  the  object  was  to  exonerate  the 
sister's  life-estate  from  contributing  towards  payment 
of  the  legacies,  it  was  necessary  to  state  it,  for  by  the 
will  all  the  real  as  well  as  the  personal  estate  was  given 
for  that  purpose. 

I  am  of  opinion,  that  the  testatrix  merely  intended 
by  the  codicil  to  except  this  life-estate  from  the  pay- 
ment of  the  legacies  during  her  sister's  life,  and  that  all 
the  rest  remained  as  it  was  by  the  will. 

The 
{a)  P.  692. 
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1852. 
Whieldon 

V, 

Spode. 


The  Fradstoett  estate  was  not  to  be  sold  until  after 
the  sister's  deaths  and  if  these  legacies  were  primarily 
charged  on  that  estate,  the  payment  would  be  postponed 
imtil  after  her  death.  This  would  be  a  very  strained 
construction,  and  the  effect  would  be  this : — ^that  if  any 
of  the  legatees  for  life  had  died  before  Mary  Birch^  they 
would  take  nothing.  I  am  of  opinion  that  their  payment 
was  not  postponed,  and  that  the  Fradstoett  estate  was 
not  made  the  primary  fimd  for  payment  of  these  l^a- 
cies ;  but  that  the  scope  and  object  of  the  codicil  was 
merely  to  relieve  the  life-estate  of  Mary  Birch  from  the 
payment  of  the  legacies,  and,  subject  to  her  life-estate 
in  part,  to  make  the  whole  real  estate  auxiliary  to  her 
personal  estate  for  the  payment  of  the  testatrix's  debts, 
fimeral  and  testamentary  expenses  and  legacies. 


MarA9.      The  ATTORNEY-GENERAL  v.  The  Corporation  of 

BEVERLEY. 

Atestetorde-  T\^'  METCALFE^  by  his  will  dated  in  1652,  after 

vised  proper-  -*-^     reciting   that  he   had  purchased  a  farm  called 

%r^£^^  SiaiardsQ' It  yielding  the  yearly  rent  of  47/.),"  gave 

to  a  Cor-  the  same  to  the  Corporation  of  Beverley ,  "  nevertheless 

in  and  with  the  trtsst  and  confidence  in  them  reposed," 

that  they  should  employ  the  yearly  rent  of  the  said 

farm  in  manner  following,  and  no  otherwise — ^namely, 

that 

to  three  charitable  objects,  and  so  long  as  certain  taxes  continned,  what  the 
Corporation  could  not  spare  "  out  of  the  overplus  of  the  rent,"  viz.  7/.,  should 
be  deducted  out  of  the  two  sums  of  10/.  and  10/.  The  rental  increased ;  Held, 
that  the  Corporation  took  merely  seven  forty-sevenths  of  such  increase,  and  that 
also  subject  to  the  payment  of  the  ordinary  repairs,  &c.,  of  the  property. 

Rules  of  law  stated  as  to  the  rights  of  parties  to  the  increased  rents  of 
charity  estates. 


poration  in 
"  trust  and 
confidence," 
to  pay  three 
sums  of  20/., 
10/.,  and  10/. 
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that  they  should  pay,  yearly  for  ever,  unto  the  preacher        1852. 
or  lecturer  of  the  said  town  of  Beverley  the  sum  of  10/.,    ^~C:~^^ 
and  to  the  schoolmaster  10/.,  and  to  the  testator's  sister    Attokney- 
20/.  for  life,  and  after  her  death,  that  they  should  pay      General 
20/.  yearly  unto  three  poor  scholars,  for  their  main-  TheCorpora- 
tenance  at    Cambridge;  and  if  there  should  not  be       tion  of 
three  scholars,  then  he  ordained,  that,  in  the  interim, 
what  could  be  spared  of  the  said  20/.  should  be  dis- 
tributed amongst  the  poorest  people  of  the  said  town, 
together  with  that  money  thereinafter  mentioned. 

He  proceeded  thus  : — ^^  Moreover,  my  will  and  desire 
is,  that  so  long  as  the  taxes  or  rates  to  the  common- 
wealth for  the  maintenance  of  soldiers  shall  continue, 
what  the  said  mayor,  aldermen,  and  burgesses  cannot 
spare  out  of  the  overplus  of  rent,  viz.,  11,  (for  the  farm 
is  now,  as  was  formerly  signified,  let  for  47/.  per  annimi, 
and  so  hath  been  let  heretofore),  shall  be  deducted 
equally  out  of  the  20/.  per  annum  which  they  are  to 
pay  to  their  lecturer  and  schoolmaster,  that  my  sister 
may  have  20/.  yearly,  and  every  year  wholly  and  en- 
tirely paid  imto  her." 

He  afterwards  gave  the  Corporation  of  Beverley  450/. 
for  the  purchasing  of  such  free  land  as  would  yield 
yearly  the  rent  of  22/.  10«.,  "  nevertheless  in  and  with 
this  trust  and  confidence  reposed  in  them,"  that  they 
should  distribute  20/.  of  the  said  rent,  yearly,  amongst 
the  poorest  of  the  people  of  their  town.  ^^  And  his  will 
was,  that  so  long  as  the  taxes  and  rates  due  to  the 
commonwealth  for  maintenance  of  soldiers  should  con- 
tinue, that  unless  they  could  spare  anything  out  of  the 
50s.  overplus,  the  said  rates  be  defrayed  out  of  the  said 
20/.  yearly." 

By  a  codicil,  after  reciting  the  bequest  of  450/.  to 
the  Corporation  of  Beverley ^  "for  the  purchasing  of 

22/.  10^. 
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1852.  22/.  10s.  in  free  lands,  to  be  distributed"  unto  the  poor, 

rpj^^  and  that  the  purchase  had  since  been  made  by  him. 

Attorney-  and  a  great  part  being  copyhold,  he  had  surrendered  it 

General  ^  ^^  ^^  ^f  y^  ^U^  «  ^Yi^^  ^  Yieii  might  haTC  no- 

The  Corporar  thing  to  do  therein,"  and  he  declared,  that  that  gifi 

tion  of       and  legacy  be  disposed  of,  according  to  the  true  intent 

and  meaning  specified  in  his  will,  "there  being  no 

difference  in  anything,  but  only  that  now  a  great  part 

of  the  land  would  be  copyhold." 

The  rents  of  the  property  had  increased  to  180/.,  aad 
the  Corporation  had  been  in  the  habit  of  making  the 
fixed  payments  only,  viz.  40/.,  and  of  retaining  the 
surplus. 

The  question  on  this  information  was  to  whom  such 
surplus  properly  belonged. 

Mr.  Roupell  and  Mr.  W.  M.  James ^  in  support  of  the 
information.  The  whole  is  given  to  the  Corporation  of 
Beverley  "  with  the  trust  and  confidence."  They  are, 
therefore,  mere  trustees,  without  any  beneficial  interest : 
The  Attorney-General  v.  The  Drapers*  Company  (a); 
The  Attorney-General  v.  The  Skinners*  Company  (b); 
The  Attorney-General  v.  The  Coopers*  Company  (c); 
Jack  V.  Burnett  (d). 

Mr.  Lloyd  and  Mr.  Cankrien,  contrd,  submitted, 
that  the  charitable  objects  were  not  entitled  to  the  in- 
creased rents  and  profits,  and  that  either  the  Corpora- 
tion was  entitled  thereto,  or  that  there  was  a  resulting 
trust  in  favour  of  the  founder's  heir-at-law,  in  either  of 
which  cases  the  Attorney  General's  claim  was  excluded. 
Secondly,  that  the  Corporation  was  entitled  to  a  due  pro- 
portion 

(a)  2  Beav.  608.  (c)  3  Bear.  29. 

(b)  2  Buss.  435.  (rf)  12  CL  ^  Fin.  828. 
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portion  of  the  increased  rents :  The  Attorney-  General  v. 
The  Mayor  of  Bristol  (a) ;  The  Attorney-  General  v.  The 

Corporation  of  Southmolton  (J) ;  Sttibhs  v.  Sargon  (c) ;  Atto&ney- 

Datoson  v.  Clark  (d) ;  Pratt  v.  Sladden  (e) ;   Walton  v.  General 

Walton  (f);  The  Attorney- General  y.  Gascoiyne  (g) ;  TheCorpora- 

The  Attorney- General  v.  The  Master ^  &c.  of  Catherine  tion  of 

HaU,  Cambridge  (A).  Beverley. 

The  Master  of  the  Rolls  (without  hearing  a  reply). 

I  think  the  principles  on  which  cases  of  this  de- 
scription are  to  be  determined  are  now  perfectly  well 
settled ;  and,  in  the  present  case,  there  is  no  difficulty 
in  the  application  of  those  principles.  The  principles 
are  very  clearly  stated  in  many  cases  which  have 
been  referred  to,  as  in  Jack  v.  Burnett,  and  The 
Attorney- General  v.  The  Coopers^  Company,  and  in 
The  Attorney-General  v.  The  Corporation  of  South- 
molton, In  the  last  case,  it  appeared  to  me,  that  the 
previous  authorities  established  this  proposition:  that 
where  an  estate  is  given  with  a  direction  that  the 
donees  shall  pay  out  of  the  rents  certain  specified 
payments,  and  there  is  no  direction  with  respect  to  the 
surplus,  the  donees  of  that  estate  will  take  the  benefi- 
cial interest  in  the  whole  estate  subject  to  the  payment 
of  those  specified  charges,  but  that  where  the  testator 
specifies  the  limits  of  his  bounty  to  the  donees — ^as,  for 
instance,  where  the  donor  says,  "  you  are  to  take  out 
of  the  rents  a  specified  sum  for  the  performance  of  the 
duties  which  are  imposed  upon  you ; "  then  the  donees 
take  nothing  but  the  amount  of  rents  so  specified. 
If  the  whole  amount   of  the  rents  of  the   estate   is 

exhausted 

(a)  2  Jac.  8f  W.  294.  {e)   14  Ve$.  193. 

(6)  14  Beav,  357.  (/)  Ibid,  318. 

(c)  2  Keen,  267,  and  3  Myl  {g)  2  Myl  ^  Keen,  647. 

4-  O.  507.  (A)  Jacob,  381. 
(rf)  15r««.409,andl8rc«.247. 
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1852.  exhausted  and  divided  between  donees  and  the  different 

"^"*"^  charitable   objects,   they  participate   in  the   increased 

Attorney-  rents  which  may  arise  in  after  years,  in  proportion 

General  ^q  ^-j^g  amount  of  the  rents  originally  given  to  them 

TheC^n>ora-  respectively. 

tion  of 
Beverley.        I  stated  in  the  case  of  the  Attorney- General  v.  The 

Corporation  of  Southmolton(a)  what   I   think  is   the 

correct  result  of  the  authorities  on   that  subject.     I 

there  said : — "  If  the  founder  introduce  a  condition  or 

clause  of  forfeiture  upon  the  non-performance  of  the 

condition,  it  is    then    shown    that    he    intended    or 

expected  that  they  would  derive  some  benefit  from  the 

gift,   and,  therefore,  in  all  cases  where   there  is  an 

unascertained  income,  out  of  which  the  donees  have  to 

make  certain  payments,  the  Court  infers,  that  as  the 

'         estate  was   given   to   them   upon   condition   of    their 

making  these  fixed  payments,  they  were  themselves  to 

take  the  benefit  of  the  surplus,  whether  great  or  small. 

The  case  is  much  stronger  where  it  is  expressly  stated 

that  they  aie  to  have  the  whole  of  the  surplus.     But 

when  a  testator  states  the  limit  of  his  bounty  to  them, 

a  different  rule  prevails ;  as  when  the  testator  says,  out 

of  an  income  of  a  certain  amount  they  are  to  have  so 

much,  and  so  much  only,  for  the  performance  of  their 

various  duties.     If  it  appear  that  the  total  amount  of 

the  gifts  exhausts   the  whole   stated  income  of  the 

estate,  then   the  Court  holds,  that   the   testator  has 

parcelled  out  the  income  of  the  property  in  various 

proportions:  that  he  has  not  given  an  unascertained 

surplus   to   the   persons    who  are   to   administer  the 

charity,  but  has  specified,  exactly,  the  measure  of  his 

bounty  to  them ;  and  if,  in  such  case,  there  is  a  surplus, 

the  different  objects  take  the  increased  income,  according 

to  their  relative  amounts." 

Now 
(a)  14  Bear.  362. 
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Now  I  have  read  that,  because  it  states  what  I  mean        1852. 

to  express  on  the  present  occasion,  and  I  think  that  ^~^"*"" 

more  clear  when  the  testator  has  expressly  said  in  Attorney- 

exact  terms  what  the  amount  is.  General 

V. 

The  Corpora- 
In  this  case   the  testator  gives   the  estate  called    ^  tion  of 

SiUiards  to  the  Corporation  "in  the  trust  and  confi- 
dence "  in  them  reposed,  that  they  shall  employ  the 
yearly  rent  in  manner  and  form  following.  Here,  then, 
is  a  clear  and  distinct  trust  to  employ  the  whole  of  the 
yearly  rent  of  the  farm,  not  a  portion  of  it.  This  is  not 
given  to  them  on  condition  that  they  make  certain 
payments  out  of  it;  but  the  testator  having  specified 
that  the  yearly  rent  is  47/.,  gives  it  to  them  on  trust 
to  employ  the  yearly  rent — that  is,  the  47/. — ^in  the 
manner  and  form  following,  and  not  otherwise.  He 
then  directs  10/.  to  be  paid  to  the  preacher  or  lecturer, 
10/.  to  the  schoolmaster,  and  20/.  to  the  three  poor 
scholars ;  and  having  exhausted  only  40/.  of  the  rent, 
he  then  goes  on  to  say,  "My  will  and  desire  is," 
&c.  &c.  Now  this  clause  respecting  the  7/.  cannot  be 
put  higher  than  this: — "Moreover,  my  will  and  desire 
is,  that  the  Corporation  of  Beverley  shall  take  the  whole 
of  the  surplus  of  rent,  videlicit,  7/. ; "  and  assuming  that 
to  be,  as  I  consider  it  to  be  (subject  to  a 'qualification  I 
am  about  to  state),  an  intention  that  the  Corporation  of 
Beverley  should  benefit  by  the  performance  of  the 
various  trusts  of  the  charity,  it  appears  to  me,  that  the 
testator  has  expressed  the  limit  of  his  bounty,  where  he 
says,  it  is  to  extend  to  the  overplus,  consisting  of  7/., 
and  no  more,  and  that  they  cannot  take  anything 
beyond  it.  The  same  observations  apply  exactly  to 
the  gift  of  the  221.  10*.;  and  this  is  certainly 
strengthened  by  the  codicil,  which  shows  that  the 
testator  considered  that  the  poor  were  substantially  the 
persons  interested  in  it. 

VOL.  XV.  2  N  It 
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1862. 

The 

Attoknby- 

Qenebal 

V. 

The  Corpora- 
tion of 
Bkvkulet. 


It  is,  then,  to  be  considered  in  what  way  the  Corpora- 
tion of  Beverley  take  this.  The  expression  which  has 
given  me  some  difficulty  is,  as  to  the  exact  meaning  of 
the  word  "spare."  I  may  observe,  that  the  testator 
repeats  that  the  amount  of  the  rent  is  47/.,  and  that  the 
overplus  is  7/.,  expressly  showing  that  the  limit  of  his 
bounty  is  to  be  fixed  to  that  surplus.  But  the  next 
point  is,  what  is  the  meaning  of  the  word  "spare?** 
The  testator  anticipated  that  something  should  be  paid 
out  of  the  "overplus  of  the  rent;"  but  to  whom,  and 
for  what  purpose  ?  The  word  spare ^  out  of  the  over- 
plus, clearly  means,  that  there  were  certain  payments 
necessary  to  be  made  in  the  first  instance,  the  amount 
of  which  might  be  doubtftd,  and  that  the  doubtful 
balance,  if  any,  should  be  employed  for  a  particular 
purpose.  Now  to  what  purpose  could  the  overplus  of 
the  rent  be  applied  other  than  in  keeping  in  repair 
the  premises  which  produced  this  overplus?  In  the 
absence  of  any  expression  on  the  part  of  the  testator, 
I  cannot  discover  any.  That  his  meaning  was  of  that 
description  is,  I  think,  shown  by  the  use  of  the  word 
"spared.*'  I  observe  that  the  word  "spare**  is  also 
used  in  the  passage  relative  to  the  20/.  to  the  three 
poor  scholars.  He  anticipates  a  period  at  which  there 
may  possibly  be  no  scholars  to  eiijoy  the  bounty 
provided  for  them  by  his  will,  and  in  that  case  he 
directs  that  it  shall  be  distributed  amongst  the  poor 
people,  and  his  observation  there  is,  what  can  be 
"spared"  shall  go  to  them.  I  presume  that  means, 
that  if  the  whole  20/.  is  exhausted  in  the  payment  to 
the  scholars,  nothing  can  be  "spared;"  but  if  there 
should  be  no  scholar  to  take  it,  then  there  will  be  some 
part  of  it  imapplied,  and  consequently  that  something 
can  then  be  spared,  which  is  to  be  applied  to  the 
poorest  people  of  the  town.  This  also  clearly  shows, 
that  the  Corporation  were,  in  no  event,  to  receive  any 

benefit 
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benefit  from  the  casual  failure  of  any  of  the  charitable        1852. 

objects.  I  attribute  the  same  meaning  to  the  expression,         ,j^^ 

that  as  long  as  the  rate  or  tax  continued,  what  the    Attorney- 

mayor,  &c.  cannot  "  spare  "  out  of  the  overplus  of  the     General 

rent  shall  be  deducted  out  of  the  20/.  a-year  to  be  paid  xhe  Corpora- 

to  the  lecturer  and  schoolmaster.    I  think  he  means  this :       tion  of 

"  there  are  certain  duties  which  must  necessarily  fall  on 

this  overplus;  I  desire  that  what  remains  from  that 

shall  be  applied  toward  the  payment  of  the  rates  and 

taxes  to  the  commonwealth,  for  the  maintenance  of 

soldiers,  as  long  as  that  shall  continue ;  but  if  that  be 

not  sufficient  for  that  purpose,  I  desire  the  balance  be 

paid  out  of  the  20/.  a-year."     These  taxes  and  rates 

were,   I   apprehend,   charges   on   the  land;   and  the 

testator,  anticipating  that  this  overplus  of  7/.  a-year 

might  not  be  sufficient  for  the  payment,  directs  how 

the  deficiency  should   be  raised.      I  infer,  therefore, 

that  he  considered  that  this  11.  a-year  was  to  be  applied 

for  the  purpose,  and  also  that  some  portion  of  it  would 

properly  and  necessarily  be  applied  in  the  support  of 

the  property  which  was  to  produce  the  income.     I  am 

therefore  of  opinion,  that  though  the  mayor,  aldermen, 

and  burgesses  took  a  beneficial  interest  in  that  proportion 

of  the  increased  rents  which  is  represented  by  7/.  out  of 

47/.,  that  is,  sev^n  forty-sevenths,  they  took  it  burthened 

with  the  obligations  of  keeping  in  repair  the  property 

which  is  to  produce  that  fund  in  ftiture.     The  same 

observations  of  course   apply   to   the   other  property, 

which  must  be  treated  in  the  same  way. 

I  am  of  opinion,  that  the  Attorney-General  is  entitled 
to  a  declaration  to  the  effect  I  have  stated,  but  I  shall 
give  no  costs  against  the  Corporation. 

Mr.  BoupeU,  Of  course  the  burthen  on  the  seven  forty- 
sevenths  will  not  be  simply  repairs,  but  also  taxes  and 
expenses  of  management,  and  keeping  up  the  property. 

2  N  2  The 
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1852. 

The 
Attorney- 
General 

V. 

The  Corpora- 
tion of 
Beverley. 


The  Master  of  the  Rolls.  It  must  be  that  which 
is  necessary  for  the  purpose  of  keeping  up  the  property. 

Mr.  Llot/d.    Your  Honoiir  means  ordinary  repairs. 

The  Master  of  the  Rolls.  Yes,  ordinary  repairs : 
I  do  not  express  any  opinion,  that,  if  by  some  unex- 
pected calamity,  such  as  a  tempest,  a  farm  house  were 
blown  down,  the  expense  would  fall  on  the  share  of  the 
Corporation. 


Decree. 

Declare  the  Corporation  beneficially  entitled  to  seyen  forty- 
sevenths  of  the  increased  rents  of  the  first  estate,  and  five  forty- 
fifths  of  the  second,  "but  are  suhject  to  defray  thereout  all 
nec^sary  ordinary  expenses  of  taxes,  repairs,  and  costs  of  numa^ 
ment  of  the  charity  property.^  Declare  the  charity  entitled  to 
the  reddue. 


BELL  V.  The  LONDON  and  NORTH-WESTERN 
Railway  Company. 


Mr. 
Bank. 


this  case. 


R.  Palmer  and  Mr.  Cairns  appeared  for  the 


Mar.  19,  20. 
April  19. 

A  debt  or 
other  chose  in 
action  may 
be  assigned 
inequity, 
without  any 
concurrence 
on  the  part  of 
the  debtor. 

A  Railway 
contractor 
gave  his  ban- 
kers a  letter 

directing  the  Bailway  Company  to  pass  the  cheques  which  might  become  due  to 
him  *'  to  his  account  with  the  bank."  Held,  that  this  was  not  an  equitable  asngn- 
ment,  but  that  it  would  have  been  if  it  had  directed  the  cheques  to  be  passed 
to  the  bank. 

As  to  the  authority  of  a  secretary  of  a  Railway  Company  to  bind  the  Com- 
pany by  an  admission. 


Mr.  Boupell  and  Mr.  Speedy  for  the  Railway  Com- 
pany. 


Mr.  Swamton  and  Mr.  Tennant,  for  the  assignees. 


The 
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The  foUowing  cases  were  cited :  Gardner  v.  iocA- 
lan(a);    Bum  v.  Carvalho(b);   Lett  v.  Morris  (c); 
Tibbite  v.  George  {d);  Smith  v.  Smith  (e);   Hz  parte 
South  if)  ;  Row  v.  Dawson  (g) ;   Watson  v.  The  Duke  The  London 
of  WeUington  (A).  ;^^y  ^ 

The  Master  of  the  Bolls  reserved  judgment. 


prU  19.      The  Master  of  the  Bolls. 

The  Plaintiff^  in  this  case^  is  the  public  officer  of  the 
National  Provincial  Bank  of  Hngland,  suing  on  behalf 
of  that  Company  the  London  and  North- Western 
Bailway  Company.  The  object  of  the  suit  is  to  make 
the  Bailway  Company  account  to  the  Bank  for  sums  of 
money  alleged  to  have  been  improperly  paid  to  Thomas 
Burton  by  the  Bailway  Company,  under  a  contract,  all 
payments  under  which  had  been  previously  assigned 
by  Thomas  Burton  to  the  Bank. 

On  the  12th  of  December  1846,  Thomas  Burton 
entered  into  a  contract  with  the  Bailway  Company  for 
the  construction  of  a  portion  of  the  line  of  the  Bailway 
leading  from  Rugby  to  Peterborough  and  Stamford. 

The  terms  of  the  contract,  as  is  usual  in  these  cases, 

are  very  special ;  and  these  have  been  much  commented 

upon,  with  relation  to  the  items  of  the  account  between 

Thomas  Burton  and  the  Bailway  Company,  which  are 

complained  of  by  the  Bank  and  justified  by  the  Bailway 

Company;   but  these   provisions  in  the  contract  are 

material  only  with  reference  to  these  items,  and  need 

not,  in  this  place,  be  more  particularly  referred  to. 

In 

(a)  4  Myl.  ^  Cr.  129.  («)  2  C.  fy  M,  231. 

(6)  Ih.  690.  (J)  3  Swan.  392. 

(c)  4  Sim,  60*7.  {g)  1  Ves,  Sen,  331. 

Id)  6  Ad.  4-  E,  101.  (h)  1  J^.  4-  3f.  602. 
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1862.  In  March  1847,  Thomas  Burton  applied  to  the  Bank, 

and  requested  them  to  furnish  him  with  an  advance  of 
money,  for  the  purpose  of  enabling  him  to  carry  his 

d^^w^  contract  into  effect;  and,  accordingly,  an  agreement 
Railway  Co.  ^^  come  to  between  the  Bank  and  Thomas  Burton^ 
by  which  they  agreed  to  open  an  account  with  him,  and 
to  allow  him  a  credit  of  4,000/.  on  that  account,  as  soon 
as  he  gave  an  order  to  the  Railway  Company  to  pay  to 
the  Bank  all  monies  which  might  become  payable  on 
account  of  their  contract,  to  be  placed  by  the  Bank  to 
the  credit  of  Thomas  Burton^  and  they  were  to  charge 
him  with  interest  on  the  balances  from  time  to  time 
due  from  him  to  the  Bank. 

On  the  29th  of  March  1847,  Thomas  Burton  gave  an 
order  to  the  Railway  Company  to  pay  the  monies  due 
to  him  on  this  contract  to  the  Bank,  the  terms  of  which 
I  shall  have  to  notice  presently. 

On  the  30th  of  March  1847,  the  Bank  sent  this 
order  to  the  Railway  Company,  with  a  request  that  the 
receipt  of  it  might  be  acknowledged,  which  was  accord- 
ingly done  by  Mr.  Walker,  the  secretary  of  the  Com- 
pany, on  the  31st  of  March,  being  the  following  day. 

In  the  same  month,  and  a  few  days  previously  to 
these  letters  being  written,  Thomas  Burton  entered 
into  a  second  contract  with  the  Railway  Company  for 
constructing  another  portion  of  this  line  of  railway. 
This  is  contract  No.  2 ;  but  the  agreement  between  the 
Bank  and  Thomas  Burton  had  relation  solely  to  the 
payments  which  might  become  due  under  contract  No.  1. 

The  first  payments  which  accrued  due  imder  con- 
tract No.  2  seem  to  have  become  due  in  July  following ; 
and  on  the  8th  of  July  1847,  Mr.  Walker  wrote  to  the 
Bank  to  inquire  whether  the  monies  due  to  Mr.  Burton 
under  contract  No.  2  were  to  be  paid  as  he  might 

direct. 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY.  661 

direct,  to  which  the  Bank  returned  an  answer  in  the        1862. 

affirmative.     I  shall  refer  presently  to  the   terms  of    ^  "b^^" 

these  letters,  which  are  material.     Shortly  afterwards  „. 

Mr.  Burton  tea  into  difficulties,  and  the  RaUway  Com-  Th©  London 

-    ,  /xT      t       andN.-W. 

pany  made  payments  m  respect  oi  the  contract  JNo.  1,    Raii^^yCo. 

by  arrangement  with  Mr.  Burton,  which  the  Plaintiff, 

on  behalf  of  the  Bank^  alleges  were  not  justified  by  the 

terms  of  the  contract,  and  contends,  that  with  respect  to 

five  items  in  particular,  these  sums  ought  not  to  have 

been  paid  into  the  Bank.     In  the  month  of  September 

1847,  the  works  were  stopped,  and  in  December  1847 

Mr.  Burton  became  bankrupt. 

The  first  question  which  arises  in  this  state  of  the 
case  is,  whether  there  was  any  assignment  to  the  Bank 
of  the  debt  due  fi-om  the  Railway  Company  to  Thomas 
Burton;  and  the  second  question  is,  whether  any 
notice  was  given  of  such  assignment  to  the  Railway 
Company,  for,  if  no  such  notice  was  given,  the  Com- 
pany were  at  liberty  to  pay  as  Thomas  Burton  should 
direct  them  to  pay ;  and  if  these  questions  are  deter- 
mined in  favour  of  the  Plaintiff,  a  third  question 
arises,  viz.,  whether  the  payments  made  by  the  Railway 
Company,  and  sums  retained  by  them,  are  proper  to  be 
allowed  in  the  account  between  the  Company  and  the 
Bank.  If  the  two  first  questions  are  determined  in 
favour  of  the  Plaintiff,  I  am  of  opinion  that  the  third 
question,  being  one  of  disputed  items  in  taking  a  con- 
tested account,  must  be  referred  to  the  Master,  and 
I  shall  therefore  not  express  any  opinion  on  that  part 
of  the  subject.  •  The  first  two  points  are  those  on  which 
alone,  it  appears  to  me,  that  I  can  properly  be  called 
upon  to  decide  in  the  present  stage  of  the  cause.  If 
these  questions  are  determined  in  favour  of  the  Plain- 
tiff, a  decree  must  be  made  to  account,  but  if  not,  the 
bill  must  be  dismissed. 

There 
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1852.  There  is  no  difficulty  in  stating  the  principles  of  law 

Bell        applicable  to  such  cases^  but  there  is  occasionally^  as 

V,  there  is  in  the  present  case^  considerable  difficulty  in 

"^d  N^"  '"'^rtaming  the  real  facts  of  the  caae,  and  how  fiir 

Railway  Co.    these  principles  are  applicable  to  the  facts,  such  as  they 

may  appear  to  be. 

That  a  debt^  or  other  chose  in  action^  may  be  assigned 
in  equity  without  any  concurrence  on  the  part  of  the 
debtor,  and  that  no  particular  words  are  necessary  for 
that  purpose,  have  been  settled  by  a  long  series  of  de- 
cisions; and  the  first  question  I  have  to  consider  is, 
whether  the  letter  of  the  29th  of  March  1847,  by 
Thomas  Burton,  being  sent  by  the  Bank  to  the  Railway 
Company,  amounts  to  such  an  assignment. 

The  words  of  this  letter  are  these : — ^^  You  will  oblige 
by  passing  the  cheques  that  may  become  due  on  my 
contract  No.  1,  of  the  Itugby  and  Stamford  Railway, 
into  the  National  Provincial  Bank  of  England,  No.  112, 
Bishopsgate  Street,  to  my  account  with  the  Rugby 
branch." 

If  the  letter  had  been  simply,  ^'  You  will  oblige  by 
passing  the  cheques  that  may  become  due  on  my  con- 
tract No.  1  of  the  Rugby  and  Stamford  Railway  to  the 
National  Provincial  Bank  of  England,^^  I  should  have 
thought  that  an  efiectual  assignment  of  all  that  might 
become  due  to  Thomas  Burton  under  that  contract  had 
been  made  to  the  Bank ;  but  this  order  directs  it  to  be 
paid  to  the  account  of  Thomas  Burton,  not  therefore, 
as  it  appears  to  me,  doing  more  than  constituting  the 
Bank  to  be  Thomas  Burton* s  agents  for  the  receipt  of 
the  money. 

In  Ex  parte  South  (a),  and  in  Lett  v.  Morris  (b),  the 
order  was  to  pay  the  debt  to  the  third  party  imcon- 

ditionally, 
(a)  a  Swan.  392.  (b)  4  Sim.  607. 
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ditionally,  not   to  the  tliird  party  on  behalf  of  the        1852. 
creditor,  or  to  be  held  by  him  for  the  benefit  of  the      ~^^^  ^ 
creditor  as  his  mere  agent  to  receive  the  money.     An  v, 

order  of  that  description  would  always  be  revocable  by  '^^J^^^^ 
the  person  giving  it,  but  not  so  an  order  to  pay  to  the    Railway  Co, 
third  person  absolutely.     Bum  v.  Carvalko  (a)  was  the 
case  of  an  order  to  pay  to  a  third  person  absolutely. 
This  also  was  the  case  of  Tihhits  v.  George  (b). 

If  a  creditor  employ  a  person  to  collect  the  debts  due 
to  him,  and  inform  the  debtor  that  such  person  has 
authority  to  receive  the  debt  due,  this  would  not  be  an 
assignment  of  the  debt  to  the  agent,  even  though  the 
agent  should  be  a  creditor  of  his  principal;  but  the 
debtor  might,  with  propriety  and  without  risk,  after- 
wards pay  the  debt  to  the  creditor,  or  to  any  fresh  agent 
whom  he  might  appoint  to  receive  it.  If  this  were  not 
so,  the  result  would  be,  that  when  once  any  person  had 
authorised  an  agent  to  receive  a  debt,  the  debtor  could 
never  safely  pay  another  agent,  or  even  the  creditor 
himself,  without  receiving  proof  that  the  creditor  did 
not  owe  any  money  to  the  person  whom  he  first  had 
constituted  his  agent  to  receive  it. 

The  arrangement  made  between  the  Bank  and 
Burton  is  thus  stated  in  the  bill,  viz. : — "  That  the  Bank 
would  allow  Burton  to  open  an  account  with  them,  and 
would  allow  him  a  credit,  on  such  account,  to  the 
extent  of  4,000/.,  as  soon  as  he  gave  an  order  to  the 
Railway  Company  that  all  monies  which  might  become 
payable  on  account  of  the  works  comprised  in  contract 
No.  1  should  be  paid  to  the  Bank,  to  be  placed  to  the 
credit  of  Thomas  Burton^  entered  in  account  with 
them ;  and  the  Bank  were  to  charge  him  with  interest 
on  the  balance  of  his  account."     At  the  time  when  the 

order 
(a)  4  Myl.  ^  Or.  690.  {b)  5  Ad.  ^  E.  101. 
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1852.        order  was  given  there  was  no  debt  due  from  Thomas 
Bell        Burton  to  the  Bank — the  account  was  not  opened ;  it 
V,  was  to  be  opened  and  the  credit  given  as  soon  as  the 

^^ii^^w^  order  was  given  to  the  Railway  Company.  No  notice. 
Railway  Co.  however,  of  this  arrangement  was  given  to  the  Railway 
Company.  It  is  not  only  not  proved,  but  it  is  not  even 
alleged,  that  any  communication,  either  verbally  or  in 
writing,  was  given  by  the  Bank  to  the  Railway 
Company  of  any  such  arrangement,  or  that  an  arrange- 
ment had  been  made,  by  which  Thomas  Burton  might 
not,  if  he  thought  fit,  have  directed  the  payment  of 
the  money  due  to  him  under  the  contract  No.  1  to  be 
paid  to  another  Bank,  or  to  another  person,  whenever 
he  thought  fit ;  nor  was  any  notice  given,  that  on  the 
faith  of  such  order,  any  advances  had  been  made  or 
credit  given  to  Thomas  Burton, 

If,  therefore,  the  matter  had  rested  on  this  letter,  and 
the  adoption  of  it  by  the  Railway  Company,  I  should 
have  been  of  opinion,  that  the  case  of  the  Plaintiff  had 
not  been  established;  but  subsequently,  in  the  same 
year,  in  July  1847,  with  reference  to  the  contract  No.  2, 
which  Mr.  Burton  entered  into  with  the  Railway 
Company  in  the  month  of  March  preceding,  and  shortly 
before  the  letters  of  the  29th  and  80th  of  that  month, 
Mr.  Walker y  the  secretary  of  the  Railway  Company, 
writing  from  the  office  of  the  Company,  and  apparently 
on  behalf  of  the  Company,  sent  a  letter  to  the  Bank, 
which  was  in  these  words,  viz. : — ^^  I  received  some  time 
ago  a  letter  from  you,  informing  me  that  Mr.  Burton 
had  directed  the  monies  coming  to  him  from  his  No.  1 
contract  to  be  paid  to  your  Bank.  Mr.  Burton  has, 
since  this,  taken  in  hand  another  contract,  and  I  now 
write  to  say,  that  I  presume  any  monies  coming  other- 
wise than  on  contract  No.  1  to  Mr.  Burton  can  be  paid 
as  he  may  direct.     Please  answer,  so  that  I  may  know 

to-morrow,  Friday ^  before  dinner." 

It 
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It  would  appear  from  this  letter,  that  Mr.  Walker       1852. 

did  not  put  the  same  construction  on  the  first  letter      ~^-jT~^ 

that  I  have  done,  and  that  he  had  inferred  from  thence,  r. 

or  that  he  had  ascertained  otherwise,  that  the  monies  '^®,^^P?^ 

andN.-W. 
paid  to  the  Bank  were  to  be  paid,  not  merely  as  agents    Railway  Co. 

of  Mr.  BurtoHy  but  that  they  had  a  right  to  direct  how 
monies  due  to  him  should  be  paid  to  him  under 
contract  No.  1 ;  and  that  he  supposed  that  a  similar 
right  might  extend  to  payments  to  be  made  under 
contract  No.  2 ;  and  that  it  would  not  be  safe,  without 
the  permission  of  the  Bank,  for  the  Railway  Compa^^y 
to  make  the  payments  according  to  the  direction  of 
Mr.  Burton  /  and  if  this  is  to  be  treated  as  an  admission 
by  the  Railway  Company  that  the  former  letter  was 
and  ought  to  have  been  treated  by  them  as  an  assign- 
ment to  the  Bank  by  Mr.  Burton  of  the  monies  due  to 
him  under  contract  No.  1,  and  that  the  money  due 
under  it  must  be  paid  to  the  Bank,  or  that  they  had 
otherwise  ascertained  that  an  assignment  to  that 
effect  had  been  made  by  Mr.  Burton  to  the  Bank,  it 
would  be  difficult  to  get  over  the  effect  of  such  an 
admission. 

The  answer  of  the  Bank  is  in  these  words : — "  In 
reply  to  your  favour  of  the  8th  inst.,  I  beg  to  inform 
you  that  any  monies  due  by  your  Company  to  Mr. 
Burton y  otherwise  than  on  contract  No.  1,  may  be  paid 
as  he  directs." 

At  first  I  thought,  that  this  answer  implied  an 
assertion,  on  the  part  of  the  Bank,  that  the  monies  due 
on  contract  No.  1  must  be  paid  to  them ;  but  putting 
the  two  letters  together,  it  appears  to  me  to  be  no  more 
than  an  answer  by  the  Bank  to  the  question  put  by  the 
secretary  of  the  Railway  Company,  and  that  unless  the 
first  letter  be  an  admission  by  the  Railway  Company  of 

their 
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1862.        their  knowledge  that  an  assignment  had  been  made^ 

Bell        binding  the  Railway  Company  to  pay  to  the  Bank 

V.  everything  due  to  Thomas  Burton  under  contract  No.  1, 

The  London  ^^  subsequent  letter  of  the  9th  of  July  cannot  be 
and  N.-W.  ^     .  ^ 

Bailway  Co.    treated  as  notice  by  the  Bank  to  the  Railway  Company 

of  the  real  effect  of  the  dealings  between  Thomas  Burton 

and  the  Bank. 

I  turned  to  the  evidence  of  Mr.  Walker^  to  know 
the  explanation  he  gives  of  this  letter.  It  is  in  answer 
to  the  6th  interrogatory,  and  is  to  this  effect: — "I 
depose  as  follows,  that  is  to  say.  The  letter  now  produced 
and  shown  to  me,  marked  No.  3,  was  written  and  sent 
in  haste  by  me  to  D.  Robertson.  I  did  not,  at  or 
previously  to  writing  and  sending  such  letter,  refer  to 
the  letter  of  the  29th  of  March  1847,  which  I  had 
received  of  the  said  Thomas  Burton^  respecting  the 
payment  of  the  monies  due  or  to  become  due  to  him 
under  the  said  contract  No.  1,  or  to  any  copy  thereof; 
nor  had  I,  at  the  time  when  I  wrote  and  sent  the  said 
produced  letter  No.  3,  any  distinct  recollection  of  the 
purport  and  effect  of  the  said  Thomas  BurUnCs  said 
letter  of  the  29th  of  March  1847.  I  kept  no  copy  of 
the  said  produced  letter  marked  No.  3.  I  wrote  such 
letter  to  prevent  mistake,  and  the  danger  of  transfer  of 
monies  from  one  Bank  to  another ;  and  I  so  wrote,  in 
the  absence  of  the  said  Thomas  Burton^  to  the  said 
D.  Bobertson,  looking  upon  him  simply  in  the  light  of 
the  said  Thom<is  Burton^ s  agent  or  banker,  and  as 
knowing  the  course  of  his  affairs ;  and  in  writing  such 
letter,  I  had  no  conception  or  belief  that  the  said 
Bailway  Company  was  under  any  liability  to  the  said 
Banking  Company,  or  to  the  payment  of  any  monies 
to  such  last-mentioned  Company,  or  that  any  such 
liability  was  set  up  or  admitted  by  the  writing  of  such 
letter." 

The 
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The  explanation  thus  attempted  to  be  f^yen  is 
certainly  not  satisfactory;  nor  does  it  appear  that, 
except  for  the  receipt  of  the  monies  to  be  paid  to  him 
tinder  contract  No.  1,  the  Bank  had  acted  or  assumed  '^^  London 
to  act  as  agents  of  Mr.  Burton/  nor  does  it  appear  Railway  Co. 
why  Mr.  Walker  did  not  write  to  Mr.  Burton 
directly,  to  obtain  his  instructions  as  to  the  payment 
of  the  monies  due  to  him  under  this  2nd  contract. 

Upon  the  best  consideration,  however,  that  I  have 
been  able  to  give  to  this  case,  I  am  of  opinion,  that  this 
letter,  thoiigh  it  has  undoubtedly  occasioned  con- 
siderable doubt  in  my  mind,  cannot  alter  or  vary  the 
effect  of  the  previous  order  of  the  29th  of  March  1847 ; 
and  that  if  that  order  did  not  amount  to  an  assignment 
to  the  Bank  of  the  monies  due  under  the  contract  No.  1 
to  Mr.  Burton,  the  subsequent  letters  cannot  alter  the 
true  and  proper  construction  of  that  order.  And 
further,  I  am  of  opinion,  that  it  cannot  be  treated  as 
an  admission  by  the  Railway  Company,  that,  by  other 
and  independent  means  distinct  from  the  letter  of  the 
29th  of  March,  they  had  ascertained  that  the  monies 
due  to  T.  Burton  under  contract  No.  1  had  been 
irrevocably  assigned  to  the  Bank,  in  the  absence  of  any 
suggestion  or  trace  of  the  means  by  which  that  infor- 
mation had  been  given  to  the  Railway  Company ;  nor 
does  it  appear  to  me,  that  it  would  lie  within  the  scope 
of  Mr.  Wdlker^s  authority,  as  secretary  of  the  Railway 
Company,  to  bind  the  Company  by  any  such  admission, 
if  the  previous  letter  to  the  Company  by  the  Bank  did 
not  amount  to  notice  of  an  assignment  of  the  simis  due 
under  the  contract. 

In  the  whole  of  this  matter,  I  have  considered  that 
this  is  a  case  in  which  the  burthen  of  the  proof  properly 
and  necessarily  lies  on  the  Bank,  and  that  the  Plaintiff 
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is  bound  to  make  out  the  assignment  to  the  Bank  of 
the  sums  due  under  the  contract  No.  1,  and  die  com- 
munication of  that  fact  to  the  Railway  Company ;  and 
'^^A^^w^  I  have  further  considered^  that,  except  by  such  first 
Railway  Co.  letter,  no  evidence  is  given  of  any  such  assignment,  or 
of  the  communication  of  any  such  assignment,  to  the 
Railway  Company. 


I  have  therefore  come  to  the  conclusion,  that  this 
position  has  not  been  established  by  the  Bank  in  this 
cause;  and  being  of  that  opinion,  the  result  is,  that 
this  bill  must  be  dismissed :  but  considering,  first,  that 
the  ground  on  which  I  have  decided  this  case  rests 
upon  the  construction  of  the  letters,  this  point  could 
probably  have  been  determined  upon  demurrer;  but 
still  more  so,  taking  into  consideration  the  letter  of  the 
8th  of  July  1847, 1  am  of  opinion,  that,  though  the  hill 
must  be  dismissed,  it  must  be  without  costs. 


March  23. 


YOUNG  V,  ROBERTS. 


A  mortgage 
conjtained  a 
power  of  sale. 
The  mort- 
gage was 
transferredi 
with  the  be- 
nefit of  all 
proYiBoeSi  &c, 
oontained 


T>  Y  indenture  dated  the  25th  of  March  1829,  Statt- 
-^  wood,  in  consideration  of  1,000/.,  assigned  a 
leasehold  property  to  Carpenter ,  upon  trust  to  permit 
Stallwood  to  receive  the  rents  of  the  premises  until  the 
same  should  become  liable  to  be  sold ;  and  upon  further 
trusts,  in  case  the  whole  or  any  part  of  the  principal 
sum  of  1,000/.,  or  the  interest  thereon ,  should  be  in 
therein.  The  arrear,  by  the  space  of  three  calendar  months,  that 
conc^^  then,  and  in  either  of  such  cases,  it  should  be  lawfid 
and  cove-  for 

nanted  to  pay 

a  different  sum  on  a  di£ferent  day.    Held,  that  the  power  of  sale  still  existed, 
and  that  a  good  title  conld  be  made  upon  a  sale  under  tiie  power. 
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for  Carpenter,  **  his  executors,  administrators,  or  as- 
signs," to  sell  the  premises,  and  after  paying,  out  of  the 
purchase-money,  the  costs,  mortgage-money,  and  in- 
terest, to  pay  the  residue  to  StdUwood.  And  it  was 
thereby  further  declared,  that  every  contract  should  be 
valid,  though  StaUwoody  or  his  executors,  should  not 
execute  the  same,  join  therein  or  assent  thereto,  and 
though  he  should  dissent  therefrom ;  and  that  the  re- 
ceipts of  Carpenter,  *^  his  executors  or  administrators, 
or  other  the  trustees  or  trustee  for  the  time  being,  in 
the  place  of  the  said  Carpenter,  to  be  appointed  by  the 
said  Carpenter,  his  executors,  administrators,  or  as- 
signs, as  being  entitled  thereto,  or  to  the  receipt  of 
the  principal  money,  should  be  a  sufficient  discharge, 
and  that  the  persons  paying  the  said  monies  should 
not  be  obliged  to  see  to  the  application  thereof,  or  be 
obliged  to  inquire  into  the  necessity  for  or  propriety  of 
any  sale." 
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StaUwood  also  covenanted,  that  he  would,  upon  the 
26th  day  of  March  1843,  or  (if  either  party  thereto,  his 
executors  or  administrators,  should  give  six  calendar 
months'  notice  in  writing  in  that  behalf  unto  the  other 
party  his  executors  or  administrators,  then)  on  the 
25th  of  March  1836,  pay  T,  Carpenter,  his  executors, 
administrators,  or  assigns,  the  1,000/.,  and  would  pay 
Carpenter,  his  executors,  administrators,  or  assigns, 
interest  on  the  1,000/.,  from  the  date  of  the  indenture, 
at  the  rate  of  five  per  cent,  per  annum,  to  be  payable 
thenceforth  by  equal  half  yearly  portions  on  the  25th 
day  of  September  and  the  25th  day  of  March  in  each 
year. 

This  mortgage  was  afterwards  transferred,  by  an  inden- 
ture dated  the  24th  day  of  AprU  1843,  indorsed  on  the 
indenture  of  the  25th  day  of  March  l829.    This  transfer 

purported 
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purported  to  be  made  between  die  executors  of  Carpenter 
of  the  first  part,  StaUtoood  of  die  second  part,  and  Young 
of  the  third  part,  but  it  was  not  executed  by  Y<ning. 
After  reciting  that  900/.  was  due  on  the  security,  all 
interest  thereon  having  been  satisfied  up  to  the  day 
of  the  date  thereof,  and  that  the  executors  having 
required  payment.  Young  had  agreed  ^^  to  advance 
and  pay  off  the  same,  upon  having  an  assignment  of 
the  said  principal  sum  and  interest,  and  of  the 
securities  for  the  same  as  therein  mentioned,"  the 
executors  of  Carpenter y  at  the  request  and  by  the 
direction  of  StaUwood,  assigned  to  Young  the  "  900/., 
and  the  leaseholds,  and  all  the  estate,"  &c.  &c.,  to- 
gether with  the  within  mentioned  security,  and 
indenture  of  lease  therein  referred  to,  and  the  fuU 
benefit  and  advantage  of  aU  and  every  the  covenants, 
provisoes,  declarations,  and  agreements  contained  in 
the  same  respectively,  and  all  other  security  and  securi- 
ties for  the  said  sum  of  900Z.  and  the  interest  thereof, 
*'  to  hold  the  same  in  as  full,  ample,  and  beneficial  a 
manner  as  they,  the  executors,  might  or  could  have,  if 
that  indenture  had  not  been  made  ;  but  subject,  never- 
theless, to  the  right  or  equity  of  redemp^on  of  Stall- 
wood,  then  subsisting  in  the  same  premises  under  or 
by  virtue  of  the  proviso  or  condition  contained  in  the 
within  written  indenture." 


Stallwood  covenanted  that  he  would,  upon  the  25th 
day  of  March  1857,  or,  if  either  party  thereto,  his 
executors  or  administrators,  should  give  six  calendar 
months'  previous  notice  in  writing  in  that  behalf  unto 
the  other  party  thereto,  his  executors  or  admimstratois, 
then,  on  the  25th  day  of  March  1850,  pay  to  Young 
the  900/.,  with  interest  for  the  same,  from  the  day 
of  the  date  of  the  indenture,  after  the  rate  and  at 
the   time  limited  by  the  within  written  indenture  of 
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mortgage^  and  according  to  the  true  intent  and  meaning 
of  the  deed  of  transfer.  The  mortgage  was  afterwards 
reduced  by  payment  to  800Z. 

Both  Young  and  StaUwood  died.  On  the  2nd  day 
of  September  1851,  the  half  year's  interest  on  the  sum 
of  800/.,  due  on  the  24th  of  April  1851,  remained 
unpaid,  whereupon  the  Plaintiff,  the  executrix  of 
Young,  without  the  concurrence  of  the  personal  repre- 
sentative of  StaUwood,  and  without  any  notice  to  pay 
up  the  principal,  sold  the  property  by  auction  to  the 
Defendants. 

The  executor  of  StaUwood  refused  to  concur  in  the 
sale,  and  the  Defendants  contended,  that  in  this  state 
of  circumstances,  the  Plaintiff  had  not  shown  a  good 
title  to  the  leasehold  premises,  or,  at  any  event,  that 
the  Plaintiff  was  not  entitled  to  compel  the  Defendants 
to  complete  the  purchase,  without  the  concurrence  of 
such  executor  in  the  assignment  to  them. 

The  question  stated  for  the  opinion  of  the  Court 
was: — ^Whether  the  Plaintiff,  as  the  executrix  of 
Young,  was  competent  alone,  and  without  the  con- 
currence of  the  legal  personal  representative  of  Stall- 
wood,  to  make  a  good  title  to,  and  effectually  assign, 
the  premises  to  the  purchasers. 

Mr.  Lloyd  and  Mr.  Toller,  for  the  vendor,  contended, 
that  the  trust  for  sale  still  existed,  and  could  be 
exercised  upon  default  in  payment  of  the  interest ;  that 
this  was  not  a  condition,  to  be  construed  strictly,  but 
a  contract  for  a  remedy,  which  might  be  modified  or 
discharged  in  part,  and  which  had  been  expressly 
reserved  by  the  deed  of  transfer;  that,  under  the 
power  of  sale,  the  purchaser  need  not  concern  himself 
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with  inquiring^  whether  the  event  had  happened  on 
which  the  property  had  become  saleable^  or  in  seeing 
to  the  application  of  the  purchase-niioney. 

Mr.  RoupeU  and  Mr.  Terrell^  Mr.  R.  Pa/i»^  and  Mr. 
Trippy  for  two  purchasers. 

A  power  of  this  kind  is  to  be  construed  with  the 
utmost  strictness.  The  second  deed  has  varied  the 
contract  between  the  parties,  for  the  amount  secured  by 
the  second  deed  is  different,  and  the  principal  and 
interest  are,  under  the  second  deed,  both  payable  on 
different  days  from  those  stated  in  the  first  deed.  The 
deed  of  transfer  ought  to  have  provided,  that  the 
power  was  to  arise  on  the  default  in  payment  on  the 
altered  days.  That  has  not  been  done,  and  the  power 
can  only  arise  upon  non-payment,  according  to  the 
terms  of  the  first  deed — ^upon  a  breach  of  the  first 
contract,  and  not  on  a  default  tmder  the  second. 
The  power  not  having  been  expressly  reserved,  is 
extinguished. 


In  Curling  v.  Shuttleworth  (a),  a  policy  was  assigned 
in  1813,  with  a  power  of  sale.  In  1822,  a  further 
advance  was  made,  but  the  power  was  omitted ;  and  it 
was  held,  that  a  title,  under  the  power,  was  too  doubt- 
ful to  force  on  a  purchaser ;  and  one  of  the  Judges  was 
of  opinion,  that  the  power  was  gone,  not  being  men- 
tioned in  the  second  deed.  It  is  necessary  that  such 
a  power  should  be  '*  expressly  recognised  and  con- 
firmed" in  the  second  deed  (h).  The  power  is  to  arise 
by  way  of  trust,  and  the  word  "  trust"  is  not  used  in 
the  transfer.     Sir  John  Leach  treated  a  trust  for  sale 

with 


(a)  6  Bing.  121. 


(h)  6   Bythewood  {Jamum), 
429,  note  {a). 
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with  more   strictness  than  a  power  to  sell;    he  re-        1852. 

strained  the  exercise  of  the  former,  though  he  refused       young 

to  interfere  in  the  latter  case.  r. 

Roberts. 

Such  a  title  ought  not  to  be  forced  on  a  purchaser^ 
for  he  would  only  acquire  a  redeemable  estate. 

The  Master  of  the  Rolls. 

If  the  case  stood  on  the  deed  of  1829  alone,  there 
could  be  no  doubt :  the  question  is,  how  is  the  matter 
affected  by  the  transfer  of  1843  ? 

I  will,  first,  consider  the  deed  of  1843,  as  containing 
no  covenant  on  the  part  of  StaUwood  ;  and  I  will  then 
consider  the  effect  of  the  covenant. 

The  deed  of  1843  recites,  that  Young  had  agreed  to 
have,  not  only  an  assignment  of  the  monies,  but "  of 
the  securities  for  the  same ;"  and  then  follows  an 
assignment  of  the  leaseholds,  and  of  the  within- 
mentioned  security,  and  the  full  benefit,  &c.,  of  all 
the  covenants,  provisoes,  &c.,  therein,  and  all  securities 
for  the  money,  and  that  in  as  full,  ample,  and  bene- 
ficial a  manner  as  the  assignors.  It  is  obvious,  then, 
that,  up  to  this  point,  the  assignee  was  to  have,  amongst 
the  securities,  the  benefit  of  the  power  of  sale ;  for 
there  is  a  complete  and  entire  assignment  of  all  the 
powers  and  securities  in  the  deed  of  1829,  and  amongst 
them  all  the  remedies  for  obtaining  payment  of  the 
principal  money  and  interest. 

I  will  next  consider   what    was   the  effect  of  the 

mortgagor's  covenant  contained  in  the  deed  of  1843. 

It  is  to  be  observed,  that,  by  the  deed  of  1829,  the 

principal  was  to  be  paid  at  the  end  of  seven  or  fourteen 

2  o  2  years, 
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years,  and  that  the  interest  was  payable  half-yearly,  in 
the  meantime,  on  the  25th  of  September  and  the  25th 
of  March  in  each  year.  By  the  second  deed,  the 
principal  was  payable  in  seven  or  fourteen  years  from 
the  date,  with  interest  "  after  the  rate,  and  at  the  times 
limited  by  the  within  indenture ;"  that  is,  the  deed  of 
1829.  The  power  of  sale  arises  if  the  interest  should 
be  in  arrear  three  calendar  months,  according  to  the 
terms  of  the  deed  of  1829;  for  the  second  deed  ex- 
pressly says,  that  the  interest  is  to  be  paid  according 
to  the  terms  of  the  first  deed.  This,  instead  of  invalid 
dating  the  power,  appears  to  me  to  confirm  it,  and  to 
give  the  assignee  all  the  powers  which  the  original 
mortgagee  had.  If  it  were  not  so,  his  remedy  would 
be  simply  by  action  at  law,  which  would  be  a  very 
different  one.  I  am,  therefore,  of  opinion,  that  the 
vendor  can  make  a  good  title. 


In  Ourling  v.  Shuttletvortk,  there  was  no  assignment 
in  the  third  deed  of  the  provisoes,  &c.,  or  in  the 
second  deed.  The  passage  in  Mr.  JarmarC%  edition  of 
Bythewood  merely  shows  the  importance  of  having  the 
power  of  sale  recognised  and  confirmed,  when  a  further 
security  is  taken,  but  does  not  go  to  this  extent :  that 
Curling  v.  Shuttleworth  determines,  that  unless  such  a 
clause  is  introduced  in  an  assignment  of  the  mortgage 
security,  the  power  of  sale  is  extinguished.  It  shows 
merely  the  importance  of  avoiding  the  present  question 
by  the  introduction  of  words  recognising  the  power. 

I  am  of  opinion,  that  a  good  title  can  be  made. 
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MONTAGUE  v.  MONTAGUE. 


Mar.  23,  27. 
May  22. 


^FIHIS  case  was  argued  by  Mr.  Campbell  and  Mr. 
Druce,  for  the  Plaintiff. 


Mr.  M,  Palmer  and  Mr.  Kenyan,  for  James  Montague. 

Mr.  RoupeU  and  Mr.    Younge,  for  Mr.  and  Mrs, 
Greaves. 

Mr.  Lloyd  and  Mr.  Anstey,  for  other  children. 

Mr.  Elmsley  and  Mr.  Berrey,  for  Lady  England. 

Mr.  iZ.  Palmer,  in  reply. 


The  pre- 
sumption is 
against  dou- 
ble portions, 
and  the  bur- 
then of  proof 
lies  on  those 
who  contend 
for  two  por- 
tions, to  show 
that  this  pre- 
sumption is 
rebutted. 

The  confir- 
mation of  a 
willbyacodi- 
The  following  cases  were  cited :   Welbyy.  Welby{a)i  oil  does  not 

Laurie  v.   Clutton(b);  Bor  v.  Bor(c);    1  Powell  on  ^^^^' 

Devises  {d) ;  1  Jarman  on  Wills  (e) ;  Piatt  v.  Piatt  (f) ;  in  the  inter- 

Pattison  v.  PaUison  (g) ;  Powys  v.  Mansfield  (A).  ^  ^^  d 

codicil. 

In  1842,  a 
parent  hav- 
ing a  power 
to  appoint 
two  separate 
sums  of 
5,000/.  and 

10,000/.  amongst  his  children,  made  his  will,  by  which  he  appointed  the  5,000/.  to 
James,  and  the  10,000/.  between  Theodosia  and  Catherine.  In  1844,  he,  by 
deed,  appointed  the  5,000/.,  which  he  had  before  appointed  by  will  to  Jamesy 
to  Theodosia.  In  1846,  he,  by  codicil,  confirmed  his  will,  and  he  died  in 
1847.  Theodosia  claimed  the  two  sums  of  5,000/.,  but  James  contended,  first, 
that  she  was  bound,  by  election,  to  give  effect  to  the  bequest  of  5,000/.  to  him, 
or  to  relinquish  the  5,000/.  given  her  by  the  will ;  and,  secondly,  that  the  ap- 
pointment of  1844  was  a  satisfaction  of  the  legacy  of  5,000/.  Held,  that  no 
case  of  election  had  arisen,  but  that  the  legacy  to  Theodosia  was  satisfied,  and 
the  amount  unappointed. 

On  a  marriage,  two  separate  sums  were  provided  by  two  separate  deeds,  for 
the  portions  of  younger  children,  and  each  deed  contained  a  hotchpot  clause. 
Held,  that  these  clauses  were  separate  and  distinct,  and  operated  only  on  the 
fund  contained  in  each  settlement  respectively. 


The  Master  of  the  Rolls  postponed  his  judgment. 

The 
(a)  2  Ves.  ^  B.  187.  {e)  P.  386. 

\h)  15  Beav.  65.  (J)  3  Simons,  503. 

(c)  3  Bro.  P.  C.  178,  n.  (ff)  1  Myl.  ^  K.  12. 

\d)  P.  435.  {h)  3  MyL  ^  Cr.  359. 
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V, 

Montague. 
May  22. 


The  Master  of  the  Rolls. 

The  questions  which  arise  in  this  case  are,  whether 
the  Defendant,  Lady  England,  is  entitled  to  two  siuns 
of  5fl60L  each— one  under  the  will  of  her  father,  and 
the  other  under  a  deed  of  appointment ;  or  if  she  be 
not  so  entitled,  whether  she  is  put  to  her  election  to 
choose  whether  she  will  take  adversely  to  the  will,  and 
give  up  the  benefits  she  receives  under  it,  or  take  under 
the  will,  and  make  good  the  other  provisions  of  it ;  or,  if 
no  such  question  of  election  arises,  whether  the  deed  of 
appointment  operates  as  a  satisfaction  of  the  appoint- 
ment made  in  her  favour  by  the  will. 

The  facts  of  the  case  are  as  follows : — On  the  24th  of 
September  1807,  by  a  settlement  made  on  the  marriage 
of  Mr.  and  Mrs.  Wilsony  the  father  and  mother  of  the 
Plaintiff  and  of  Lady  England,  20,0007.  was  charged 
on  certain  estates  belonging  to  Mr.  WUsony  and  settled 
for  the  benefit  of  the  yoimger  children  of  the  marriage, 
with  an  exclusive  power  of  appointment  of  the  fund 
amongst  them,  in  such  shares  and  proportions  as  he 
should  by  deed  or  will  direct,  and,  in  default  of  appoint- 
ment, amongst  them  equally.  This  deed  provided,  that 
no  younger  child,  taking  under  any  appointment,  should 
be  entitled  to  any  further  sum  '*  by  virtue  of  these  pre- 
sents," unless  he  should  bring  the  monies  appointed  to 
him  into  hotchpot. 

On  the  same  day,  Mr.  Wilson  executed  another  deed, 
by  which  he  covenanted  to  settle  a  further  sum  of 
10,000/.  on  existing  or  on  future  purchased  estates,  "  by 
way  of  additional  portions,"  in  favour  of  the  yoimger 
children  of  the  marriage,  on  the  same  trusts  and  subject 
to  the  same  power  of  appointment  as  that  before  men- 
tioned ;  and  it  was  thereby  provided,  that  the  deed  to 
be  executed  should  contain  the  hotchpot  clause. 

On 
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On  the  18th  of  December  1827,  Mr.  WUsony  having 
bought  certain  other  estates^  charged  them  with  this 
stun  of  10,000/.  in  favour  of  the  younger  children^  and 
thereby  performed  his  covenant.  This  settlement  con- 
tained a  hotchpot  clause  similar  in  terms  to  that  con- 
tained in  the  settlement  of  the  24th  of  September 
1807(a).  There  were,  therefore,  two  distinct  funds 
settled  for  the  same  purposes,  and  over  which  Mr. 
WHson  had  similar  exclusive  powers  of  appointment — 
viz.,  the  20,000/.  charged  on  the  estates  first  settled, 
and  the  10,000/.  charged  on  the  estates  after  purchased. 

There  were  seven  children  of   the  marriage — the 

Plaintiff,  the  eldest  son,  who  takes  the  estates  subject 

to   these,  charges  upon  them,  and  the  six  following 

Defendants,   who   are    the  younger  children   of  the 

marriage:  viz.,  Sophia  (Mrs.  X>arcy),  Elizabeth  (Mrs. 

Oreave$)y   Mary   (Mrs.    England)^    Theodosia  (Lady 

England)^    Catherine   Judith  (Miss    Montague)^    and 

James  Montague y  the  younger  son.     It  was  not,  in  fact, 

until  the  latter  end  of  the  year  1838,  that  the  testator 

executed  the  power  of  appointment ;  but  on  the  10th  of 

December  1838,  on  the  marriage  of  Mrs.  England^  he 

executed  a  deed-poll,  whereby  he  made  an  irrevocable 

appointment  of  5,000/.,  part  of  the  20,000/.  in  favour 

of  Maryy  Mrs.  England^  to  be  raised  after  his  decease, 

with  interest  at  four  per  cent.     On  the  18th  of  April 

1840,  he  executed  a  similar  deed-poll,  and  made  a 

similar  appointment  in  favour  of  Sophia,  Mrs.  Darctfy 

on  her  marriage  with  Mr.  Darcy  ;  and  on  the  22nd  of 

May  1841,  he  did  the  like  in  favour  of  Elizabeth y  Mrs. 

OreaveSy  on  her  marriage  with  Mr.  Ghreaves.    At  this 

time,  that  is,  at  the  end  of  May  1841,  the  funds  stood 

thus: — only  5,000/.  of  the  20,000/.  remained  unap- 

pointed,  and  the  whole  10,000/.  remained  imaffected  by 

any  appointment. 

On 

(a)  See  posU  p.  574. 
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1852.  On  the  8th  of  April  1842,  Mr.  IVilson  executed  his 

MoNTAouB    ^^^^'     "^^  recites  the  deeds  of  the  24th  of  September 
V.  1807,  creating  the  20^000/.,  and  also  the  deed  of  the  18th 

of  December  1827,  creating  the  10,OdO/.  charge.  He 
states  his  desire  to  exercise  the  power  of  appointment 
over  the  5,000Z.  remaining  of  the  20,000/.  and  over  the 
10,000/.,  in  favour  of  James,  Theodosia,  and  Catherine, 
"  so  as  to  place  them  in  the  same  situation  as  his  three 
married  daughters ; "  and  accordiugly,  by  his  will,  he 
,  appoints  the  5,000/.  remaining  of  the  20,000/.  in 
favour  of  James  Montagtie  ;  5,000/.,  part  of  the  10,000/. 
created  by  the  deed  of  the  18th  of  December  1827,  in 
favour  of  his  daughter  Theodosia,  and  the  5,000/.,  re- 
maining part  of  that  fimd,  in  favour  of  his  daughter 
Catherine,  to  be  raised  and  paid  immediately  idier  his 
decease.  By  this  same  will,  after  reciting  that,  by  the 
means  aforesaid,  his  six  yoimger  children  would  become 
entitled  to  10,000/.  each,  and  that  he  was  desirous  of 
making  a  further  provision  for  them,  he  charges  his 
estates  with  a  sum  of  60,000/.,  and  gives  a  legacy  of 
10,000/.  a-piece  to  his  younger  son  and  to  each  of  his 
daughters,  in  addition  to  the  sums  they  take  under  the 
appointment  before  mentioned. 

In  1844,  the  marriage  of  Lady  England  took  place, 
and  upon  that  occasion,  Mr.  Wilson  executed  a  deed, 
of  the  18th  of  October  1844,  exactly  similar  to  those 
which  he  had  executed  upon  the^marriages  of  his  three 
former  married  daughters,  and  thereby  appointed  in 
her  favour  the  5,000/.,  residue  of  the  20,000/.  charged 
by  the  deed  of  the  24th  of  September  1807.  The  effect 
of  this  deed,  if  it  raise  no  question  of  election  or  satis- 
faction, is  obvious ;  it  revokes  the  appointment,  made 
by  the  will  of  the  8th  of  April  1842,  of  the  5,000/.,  the 
remaining  part  of  the  20,000/.,  in  favour  of  James,  and 
gives  it  irrevocably  to  Lady  England;  and  the  will 

remained 


Digiti 


zed  by  Google 


CASES  IN  CHANCERY.  569 

remained  unaltered,  so  far  as  it  gave  Lady  England  half  1852. 

of  the  10,000/.,  then  the  only  remaining  fund  over  which  ^~*~^~*"  ' 

the  testator  had  a  power  of  appointment ;  and  accord-  v. 

ingly  this,  it  is  contended  on  behalf  of  Lady  England,  is  Montague. 
the  true,  legal,  and  equitable  effect  of  these  instruments. 

The  testator  made  six  codicils  to  his  will,  five  of 
which  bore  date  subsequently  to  the  execution  of  the 
deed  of  appointment  in  favour  of  Lady  England.  It 
is  not  material  to  notice  particularly  any  of  them  except 
the  fourth,  which  bore  date  the  14th  of  April  1846. 
By  this  codicil,  the  testator  reduces  the  amount  of  the 
legacy  charged  on  his  estates  for  the  benefit  of  his 
younger  children,  to  40,000/.  instead  of  60,000/.,  and  ex- 
presses his  desire  that  they  should  all  be  equal,  and  he 
thereby  ratified  and  confirmed  his  will  except  as  aforesaid. 

The  testator  died  on  the  24th  of  June  1847,  and  the 
Plaintiff,  having  executed  a  disentailing  deed,  and 
having  thereby  become  entitled  in  fee  simple  to  the 
estates  in  question,  subject  to  the  sums  to  be  raised,  filed 
his  bill,  for  the  purpose  of  obtaining  the  directions  of  the 
Court  as  to  the  manner  in  which  the  siuns  are  to  be  paid. 

The  contest  arises  between  the  Co-defendants.  On  the 
part  of  Lady  England,  it  is  contended,  that  she  takes 
the  5,000/.  appointed  by  the  deed  of  the  18th  of  October 
1844,  and  also  the  5,000/.  appointed  in  her  favour  by 
the  will,  and  that  James  takes  nothing  as  appointed 
under  the  will. 

James,  on  the  other  hand,  contends,  that  Lady 
England  cannot  take  both  sums ;  and,  for  this  purpose, 
he  relies  on  the  effect  of  the  fourth  codicil,  which  not 
merely  republishes  the  will,  but  also  alters  the  amoimt 
of  the  legacy  to  the  younger  children  to  40,000/.,  and 
confirms  the  previous  gifts  of  the  will.  This,  he  con- 
tends, must  be  read  as  if  the  testator  had,  on  the  day 
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of  the  date  of  that  codicil — viz,,  the  14th  oiAprU  1846 — 
made  a  will  disposing  of  40,000/.  as  there  mentioned, 
and  appointing  the  fimd  as  stated  in  the  will  of  AprU 
1842,  the  provisions  of  which  must,  in  effect,  he  sub- 
mits, be  considered  to  have  been  there  re-stated ;  and 
he  insists,  that  if  it  be  so  treated,  then,  that  inasmuch 
as  the  will  disposes  in  favour  of  James  of  a  fund  already 
given  to  Lady  Englandy  she  cannot  take  the  other 
benefits  under  the  will  without  giving  effect  to  this 
provision  for  James, 

If  the  Court  should  feel  itself  unable  to  arrive  at  this 
conclusion,  then  the  Defendant,  James  Mantoffue,  con- 
tends, that  the  5,000Z.  must  be  considered  to  be  un- 
appointed,  and  that  the  effect  of  the  hotchpot  clauses  in 
the  deed  of  covenant  of  the  24th  of  September  1807, 
and  in  the  deed  of  1827,  will  be,  to  exclude  the  younger 
children  from  taking  any  portion  of  that  sum,  vfithout 
bringing  into  hotchpot  the  shares  they  have  received 
imder  the  various  appointments  before  mentioned. 

The  Defendants,  the  remaining  sisters  of  James, 
express  their  belief,  that  the  whole  difficulty  has  arisen 
from  a  mistake  as  to  the  two  funds,  and  that  it  wns  the 
intention  of  the  testator  to  appoint  the  funds  equally 
amongst  the  yoimger  children ;  but,  if  the  Court  shall 
not  be  able  to  arrive  at  that  result,  by  means  of  the 
doctrine  of  election,  then  they  contend,  that  the  5,000/. 
appointed  to  Lady  England  hy  the  settlement  of  October 
1844,  operated  as  a  satisfaction  of  the  6,000/.  appointed 
by  the  will  of  the  8th  of  April  1842  in  her  favour,  and 
that,  in  such  case,  the  5,000/.,  half  of  the  10,000/.,  is 
unappointed,  and  must  be  divided  equally  amongst  all 
the  younger  children,  as  in  default  of  appointment. 

Upon  the  first  point,  I  have,  with  considerable  regret 
and  after  some  hesitation,  come  to  an  opinion  unfavour- 
able 
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able  to  the  case  of  the  Defendant  James  Montague.        1852. 
Assuming  that,  if  the  will  of  the  testator  had  been  made    \/^^^^l 
subsequently  to  the  date  of  the  appointment  executed  in  t?. 

favour  of  Lady  Etigland,  a  question  of  election  would  have  Montague. 
arisen,  I  cannot,  in  consequence  of  the  subsequent  re- 
publication of  the  will,  or  of  the  effect  of  the  fourth 
codicil  with  reference  to  this  subject,  hold,  that  the 
will  must  be  read,  for  this  purpose,  as  if  it  had  been 
made  subsequently  to  the  18th  of  October  1844.  It  is 
true,  that  by  the  will,  the  testator  expresses  a  belief, 
that  he  has,  by  the  ways  and  means  therein  referred  to, 
given  equal  portions  to  all  his  younger  children,  and  * 
that  by  his  fourth  codicil  he  ratifies  and  confirms  his 
will,  except  as  mentioned  in  that  codicil.  But,  except 
by  this  general  ratification  and  confirmation,  there  is  no 
reference  to  the  particular  disposition  of  the  fund  over 
which  the  testator  had  a  power  of  appointment,  and  the 
codicil  taken  alone  imquestionably  does  not  operate  so 
as  to  make  any  appointment.  The  particular  words  by 
which  the  codicil  confirms  the  will,  unless  they  directly 
affect  the  particular  fiind  appointed,  are  not  material ; 
nor  do  I  see  in  what  way  I  could  read  this  will  as 
speaking  from  the  date  of  the  codicil,  for  the  purpose 
of  making  it  contain  a  gift  to  James  of  a  sum  previously 
given  to  Lady  England,  without  refusing  to  follow  the 
authority  of  Potoys  v.  Mansfield  (a),  which  is  precise 
on  this  point.  The  words^  are  these : — *'  It  has  been 
argued,  that  the  codicil  of  the  23rd  oSJune  1818,  con- 
firming the  will,  makes  the  will  speak  as  of  the  date  of 
the  codicil,  and  therefore  revives  the  legacy,  if  it  had 
been  adeemed  by  the  settlement ;  and,  at  all  events,  is 
evidence  of  an  intention  that  the  legacy  should  take 
effect.  It  is  very  true,  that  a  codicil  republishing  a  will 
makes  the  will  speak  as  from  its  own  date  for  the  piur- 

pose 
(a)  3  Jf.  ^  O.  376. 
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pose  of  passing  after-purchased  lands^  but  not  for  the 
purpose  of  reviving  a  legacy  revoked,  adeemed,  or 
satisfied."  Here  the  settlement  of  October  1844  had 
appointed  in  favour  of  Lady  England  the  5,000/.  ap- 
pointed by  the  previous  will  to  James  ;  that  sum,  there- 
fore, at  the  date  of  the  codicil  formed  no  part  of  the  wiU, 
or  of  the  property  which  passed  by  it,  and  the  codicil 
confirms  the  will  as  it  then  stood — that  is,  a  will  not 
operating  upon,  or  affecting  the  5,000/.  settled  on  Lady 
England  by  the  deed  of  the  18th  of  October  1844. 


The  next  question  is,  whether  this  deed  of  the  18th 
of  October  1844,  by  appointing  to  Lady  England  the 
5,000/.,  the  residue  of  the  20,000/.  charged  by  the  set- 
tlement of  1807,  operates  as  a  satisfaction  of  the  l^acy 
of  5,000/.,  part  of  the  10,000/.  appointed  by  the  will  in 
fiivour  of  Lady  England.  I  am  of  opinion  that  it 
does  so  operate,  and  that  the  deed  of  the  18th  of  October 
1844  must  be  treated  as  having  satisfied  the  bequest 
of  5,000/.  appointed  by  the  will.  The  presumption 
is  against  double  portions,  and  the  burthen  of  proof 
lies  on  those  who  contend  that  Lady  England  is  to  take 
both  portions  to  show  why  this  presumption  is,  in  this 
case,  to  be  rebutted.  It  may  be  so,  no  doubt,  by  evidence 
of  the  intention  of  the  testator,  that  the  object  of  his 
bounty  should  take  both  the  portions,  but  no  evidence 
is  brought  before  me  to  establish  any  such  intention  on 
the  part  of  the  testator,  except  what  may  be  gathered 
firom  the  contents  of  the  instruments  themselves.  All 
that  is  referred  to  on  this  subject  in  fevour  of  Lady 
England  is,  that  the  fourth  codicil,  after  reducing  the 
60,000/.  to  40,000/,  confirms  and  ratifies  the  previous 
provisions  of  the  vrill,  amongst  which  is  to  be  found 
the  appointment  of  the  5,000/.,  part  of  the  10,000/. 
But  the  observations  I  have  already  made  on  the  effect 
of  this  codicil,  with  reference  to  the  question  of  election, 
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dispose  also  of  this  question ;   nor  could  I  allow  this        1852. 
codicil  to  operate  as  setting  up  a  satisfied  legacy  to    r,^"'^'  ^ 
Lady  England,  unless  it  was  also  to  operate  as  con-  t^. 

taining  a  gift  to  James  of  the  fund  which  had  been  Montague. 
adeemed  by  the  deed  of  appointment  of  the  18th  of 
October  1844.  The  rest  of  these  instruments  show  an 
intention  inconsistent  with  the  presumption,  that  the 
testator  intended  Lady  England  to  take  5,000/.  more 
than  the  other  younger  children.  The  general  tone 
and  character  of  these  instrimients  show,  that  the  tes- 
tator supposed  that  he  had  given  equal  shares  to  all ; 
and  the  strong  probability  is,  in  the  absence  of  any 
evidence  on  the  subject,  that  the  whole  of  this  matter 
originated  in  a  mistake,  in  a  forgetfiilness  as  to  the 
portions  of  the  two  funds  which  had  been  appointed. 

I  am  of  opinion,  therefore,  that  the  5,000/.,  part  of 
the  10,000/.  secured  by  the  settlement  of  1827,  and 
which  by  the  will  was  appointed  in  favour  of  Lady 
England,  has,  in  the  events  which  have  happened, 
become  unappointed,  and  that  it  must  be  distributed  as 
in  de£Eiult  of  appointment. 

Upon  this  arises  the  next  question,  whether  this  sum 
is  to  be  divided  amongst  the  younger  children  equally, 
or  whether  the  effect  of  the  settlement  is  to  provide, 
that  no  younger  child  can  take  any  part  of  it  until 
Jameses  share  of  the  appointed  fiind  has  been  made  up 
equal  to  that  which  has  been  received  by  his  sisters ; 
and  here  I  should  have  been  pleased,  if  it  had  been 
possible  for  me  so  to  read  the  hotchpot  clause,  as  to 
make  it  necessary  for  every  younger  child  to  bring  into 
hotchpot  the  whole  of  the  interest  taken  under  both 
settlements,  before  taking  a  part  of  any  fund  that  might 
remain  imappointed,  but  I  cannot  so  read  it.  The 
hotchpot   clauses   are   separate  and   distinct  in  each 
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1852.        settlement,  and  each  relates  exclusively  to  the  fund  in- 
MoirTAGUE    ^^^^^  ^  *^*^  settlement.     The  hotchpot  clause  in  the 
r.  settlement  of  1827  is  to  this  effect : — that  no  younger 

Montague,  child,  taking  under  any  such  appointment,  shall  be 
entitled  to  any  further  sum  "  by  virtue  of  these  pre- 
sents," either  in  default  of  appointment,  or  by  survivor- 
ship or  accruer,  tinless  he  shall  bring  the  monies  before 
appointed  in  his  favour  into  hotchpot,  &c. 

I  cannot  read  this  so  as  to  compel  any  daughter  or 
younger  son,  taking  any  interest  by  appointment  in  the 
20,000/.,  to  bring  that  share  into  hotchpot,  before  taking 
a  portion  of  the  10,000/.  which  may  be  unappointed 
under  this  settlement. 

Upon  referring  to  the  covenant  of  1807,  upon  which 
this  settlement  is  founded,  I  cannot  give  any  different 
construction  to  the  hotchpot  clause  therein  contained ; 
and,  if  I  could,  I  should  find  it  difficult,  in  a  suit  which 
does  not  and  could  not  ask  for  a  rectification  of  the 
settlement  of  1827,  to  alter  the  plain  meaning  and  con- 
struction of  the  clause  contained  in  that  settlement. 

The  result  is,  I  believe,  that  a  division  will  take 
place  never  contemplated  by  the  testator  when  he 
executed  the  deeds  of  appointment,  or  made  his  will. 
The  hotchpot  clause  contained  in  the  settlement  of 
1827  will,  in  my  opinion,  have  the  effect  of  excluding 
Catherine  Judith,  who  takes  by  appointment  half  of  the 
10,000/.,  from  participating  in  the  other  half  of  that 
fond,  which,  according  to  my  decision,  is  to  be  dis- 
tributed as  in  default  of  appointment ;  but  that  5,000/. 
will  be  divided  amongst  the  other  five  younger  children 
in  equal  shares  and  proportions,  the  shares  which 
the  four  other  daughters  take  in  the  20,000/.  not  being, 
in\ny  opinion,  liable  to  be  brought  into  hotchpot  under 
the  provisions  of  the  deed  of  1827. 
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A  declaration   must   therefore   be   made^   that  the        1852. 
5,000/.,  part  of  the  10,000/.,  is  to  be  distributed  as    JU^JJ^][^ 
in  default  of  appointment,  and  that  the  Defendant,  t?. 

Catherine  Judith^  is  not  entitled  to  share  therein,  Montague. 
without  bringing  into  hotchpot  the  share  of  the  10,000/. 
received  by  her;  and,  consequently,  that  the  5,000/. 
will  be  divided  in  five  one-fifth  parts,  one-fifth  to  be 
distributed  to  each  of  the  younger  children  of  the 
testator,  other  than  the  Defendant  Catherine  Judith. 


ZULUETA  V.  VINENT.  April  16. 

'THHE  biD,  in  this  case,  prayed  an  injunction  to  stay  In  a  suit  to 

proceedings  at  law,  which  had  been  conmienced  f^yproceed- 
_       ,     _  ^     ,        .  .  .         1     x^,  .     ./-      r,,,      mgsatlaw,  a 

by  the  Deiendant  in  equity  agamst  the  Plamtms.    The  Defendant 

Defendant    having    put    in  his   answer,   the   injunc-  obtainedtime 

tion  was  dissolved  on   the  merits  disclosed.     After-  ^^^  ^^^^ ' 

wards,  on  the  25th  of  February  1851,  the  Plaintiffs  pressedonthe 

amended  their  bill,  and  appUed  to  revive  the  injunc-  ^^  ^°1?° 

tion;    but  the  application  was,  on  the  17th  of  July  judgment. 

1861,  refused  by  the  Master   of  the   Rolls,  and   his  After  a  very 

order  was,  after  a  re-hearing  on  the  19th  of  November  ^^j^y  j^^ 

1851,    affirmed    by    Lord     Truro,    on     the     12th    of  again  applied 

February  1852  (a).  .     f?'^  ^^^ 

^  ^  ^  tune  to  an- 

swer  *  bnt 

The  Defendant,  Vinent,  who.  resided  in  Cuha^  sub-  j^gj^  '^j^^  ^ 

sequently  obtained  further  time  to  answer  the  amended  he  came  for  an 

bill,  and  then  pressed  on  his  action  at  law,  and  obtained  ^^jd^T^iL 

a  verdict  and  judgment.  granted  npon 

the  terms  of 
Mr.    Lhyd  and   Mr.    WiUcock,   on   behalf  of    the  staying  exe- 

Defendant,  now  moved  for  further   time   to   answer.  ^^^^ 

They  relied,  first,  on  the  difficulty  arising  from  the 

Defendant 

(a)  1  De  G.  M.  Sr  G.  315. 
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Defendant  residing  in  Cuba;  secondly,  on  the  feet, 
that  the  Defendant  had  not  prepared  his  answer  in  the 
belief,  that  if  the  Lord  Chancellor  should  affirm  the 
decision  of  the  Master  of  the  Rolls,  the  Plaintiff  in 
equity  would  not  fiirther  prosecute  the  suit;  and, 
thirdly,  that  as  the  injunction  had  been  refused  on  the 
verified  allegations  of  the  Plaintiff  themselves  contained 
in  the  amended  biU,  no  answer  to  the  amendments 
could  carry  the  case  further,  or  avail  the  Plaintiff. 

Mr.  JRoupell  and  Mr.  Shadwell  appeared  for  the 
Plaintifis. 

The  Master  of  the  Rolls. 

It  is  now  twelve  months  since  the  Defendant  was 
caUed  on  to  answer  the  amended  biD.  If  he  chose 
to  rely  on  the  Plaintiffs  not  prosecuting  the  suit,  if 
unsuccessful  on  the  appeal,  besought  to  have  applied 
to  the  Plaintiffs,  and  ascertained  whether  such  was 
their  intention.  He  did  not  do  so,  and  has  not 
been  misled  by  the  Plaintiff.  After  obtaining  time, 
on  a  former  occasion,  the  Defendant  in  equity  pressed 
on  his  action  at  law,  and  obtained  a  verdict,  although 
he  had  not  put  in  his  answer ;  coming  now  for  an 
indulgence^  he  must  submit  to  terms,  and  unless  he  un- 
dertakes not  to  issue  execution  imtil  fourteen  days  after 
he  has  answered,  this  application  must  be  refused. 

As  to  the  last  point  raised,  I  cannot  speculate 
whether  the  answer  may  or  may  not  be  serviceable  to 
the  Plaintiffs ;  as  to  that,  they  must  judge  for  them- 
selves; I  therefore  refuse  to  go  into  the  question  of 
what  the  answer  may  be. 

Note. — ^The  Defendant  declined  submitting ;  and,  on  the  29th 
of  April  a  motion  was  made  by  the  Plaintiffs  to  stay  execution, 
which  was  refused  with  costs,  it  being  considered  a  mere  renewal 
of  the  former  unsuccessful  motion. 
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1851. 

Nov.  13,  14, 

ZULUETA  V.  TYRIE.  !f '  ^^ 

Dec,  2. 

ESSRS.  ZUL  UETA  were  merchants  in  London;  Observations 

and  Messrs.  Carrioz  and  Nephew  merchants  in  expresrod  by 

Ouba.    The  two  firms  had,  since  1840,  been  connected  Lord  Gotten- 

in  business.    The  course  of  dealing:  ffenerally  between     a!'*' 

^  ^  ^  when  a  mer- 

the  two  firms  appeared  to  have  been  this : — The  London  chant  enters 

house  chartered  vessels  to  Oubay  but  whether  as  prin-  ^^  ^  charter 

.  .  party  in  his 

cipal  or  agent  was  a  point  in  dispute ;  and  the  Cuba  q.^^  najne 

house  shipped  and  consigned  goods  to  the  Plaintifis  containing  a 

in  the  vessels,  and  drew  on  them  for  the  amount  of  ^^^      ^ 

the  goods  so  shipped.  shall  betaken 

aboard  with- 
out the  con- 
In  the  middle  of  the  year  1847,  a  large  sum  of  sent  of  the 

money  was  due  to  the  London  house  on  the  balance  p^^'^*®'^/^' 

J,  .bis  agent, 

of  the  accoimt,  and  they  began  to  remonstrate  with  and  that  the 

Messrs.    Carrioz.      On  the    3rd    of  June   1847,   the  vessel  shall 

T>i  •   i.-/p     be  consigned 
Plaintiffis,  to  the 

freighter's  agent,  both  in  England  and  abroad,  a  third  party  may  deal  with 
the  correspondent  abroad  with  respect  to  the  cargo,  without  inquiring  as  to 
the  rights  and  relations  existing  between  the  charterer  and  his  correspondent. 

A,  chartered  a  ship  in  his  own  name,  and  consigned  it  to  ^.  in  CV5a,  under 
an  agreement  that  B,  should  ship  goods  and  consign  them  to  ^.,  and  that  A, 
should  accept  BJs  bills  for  their  value.  After  B,  had,  accepted  bills  on  the 
£uth  of  the  agreement,  B,  sold  the  cargo  to  C,  who  had  notice  of  the  terms  of 
the  charter  party,  and  it  was  consigned  to  another  person.  Held,  that  as- 
suming that  the  fact  of  AJs  appearing  principal  on  the  charter  party  made  it 
incumbent  on  0.  to  ascertain  the  relations  between  A,  and  B,,  yet  that,  as 
B.  was  actually  the  principal,  and  not  the  agent  of  A,,  C.^  could  safely  deal 
with  him  for  the  cargo,  and  that  the  circumstance  that  B,  had  committed  a 
fraud  on  A,  did  not  prevent  C,  from  obtaining  a  good  title  to  the  goods. 

A  merchant  in  Cuba  sold  part  of  a  cargo  shipped  by  him  to  B.,  and  C  (who 
was  AJs  correspondent  in  England)^  being  informed  thereof  by  B.^  made  no 
claim  until  foijr  months  afterwards,  when  he  insisted  on  a  paramount  right 
over  B,  to  the  cargo.  Held,  that  even  assuming  he  had  originally  such  right, 
his  conduct  had  been  such,  that  a  Court  of  Equity  would  not  allow  him  to 
enforce  it  against  B, 

VOL.  XV.  2  p 
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Plaintifby  reiterating  their  remonstrances,  proposed  to 
Messrs.  CarrioZy  that  their  drafts  in  future  should  be 
limited  to  the  amount  of  half  of  the  value  of  the  cargo 
in  London.  On  the  28th  of  August  1847,  the  Cuba 
house  agreed  to  this  proposal. 

In  1847,  the  Plainti£b,  according  to  their  accustomed 
mode  of  dealing  with  Messrs.  Carrioz,  diartered  the 
Oovemor  Harcourt  and  five  other  vessels  for  the  pur- 
pose of  going  to  Cubuy  taking  in  cargoes  of  goods 
there,  and  returning  with  them  to  England.  Of  these, 
three  were  chartered  prior,  and  tliree  subsequent  to  the 
29th  of  September  1847.  They  were  all  consigned  to 
Messrs.  Canrioz. 

The  charter  parties  were  entered  into  with  the 
Plaintiffs,  Messrs.  Zulueta  &  Co.,  described  as  '*  mer- 
chants and  freighters ;"  and  it  was  thereby  provided  as 
follows : — "  It  is  fiirther  agreed,  that  no  goods  are  to  be 
taken  on  board  the  vessel,  without  the  consent  of  the 
freighters  or  their  agents.  The  vessel  to  be  consigned 
to  the  freighters'  agents  both  in  England  and  abroad." 

On  the  9th  of  September  1847,  Messrs.  Carrioz,  fol- 
lowing out  the  arrangement  of  the  28th  of  August 
1847,  drew  bills  on  the  Plaintiffs  for  half  the  value  of 
the  cargo  of  the  Oovemor  Harcourt,  which  they  ac- 
cepted ;  but,  subsequently,  on  the  1st  of  January  1848, 
bills  drawn  by  Messrs.  Garrwz  for  the  cargoes  of  the 
other  vessels,  being  presented  to  the  Plaintiffs,  they 
refused  to  accept  them,  so  that  no  bills  were  accepted 
in  respect  of  the  goods  on  board  the  other  five  vessels. 
The  Plaintifb  wrote  to  inform  Messrs.  Carrioz  of  the 
circumstance,  and  the  information  arrived  in  Ouba  eariy 
in  February  1848.  At  this  time,  the  six  vessels  char- 
tered by  the  Plaintiffs  were  at  Cubay  partially  loaded, 

and 
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and  a  balance  of  about  32^000/.  was  then  due  from 
Messrs.  Carrioz  to  the  Plaintiffs.  Messrs.  Carrioz,  on 
receiving  intelligence  of  the  dishonour  of  their  bills, 
determined  immediately  to  alter  the  destination  of  the 
vessels  consigned  to  them,  being  naturally  indisposed 
to  consign  cargoes  for  the  sole  purpose  of  paying  off 
the  large  debt  due  to  the  Plaintiffs. 


1851:. 


In  this  state  of  things,  the  Defendant  Muzz,  one  of 
the  partners  in  the  house  of  Messrs.  Carrioz^  in  the 
latter  end  of  February  1848,  met  the  son  of  the  De- 
fendant Tj/rtBy  who  had  been  sent  to  Cuba  (in  the 
words  of  Defendant)  "  to  secure  all  the  timber  from 
the  parties  who  were  opposing  me,  viz.,  Messrs.  Zultieta 
&  Co."  He  bought  some  Sabica  wood,  which  formed 
a  portion  of  the  cargo  of  the  Governor  Harcourt  (which 
cargo  generally  was  consigned  to  Messrs.  Sievekinff, 
who  were  not  parties  to  this  suit) ;  and  besides  this,  on 
behalf  of  the  Defendant  T)/rte,  he  entered  into  an 
arrangement,  dated  the  28rd  of  February  1848,  by 
which  the  five  other  vessels  were  to  be  consigned  to  his 
father,  the  Defendant  Tyrie.  Previously  to  this  agree- 
ment being  entered  into,  the  charter  parties  of  these 
vessels  were  shown  to  Ih/rie  the  son;  and  it  was 
agreed,  that  the  charter  parties  of  such  vessels  as  might 
have  been  already  chartered  by  Messrs.  GdrrioZy  or  their 
agents,  and  which  might  thereafter  load  Sabica,  should 
be  transferred  to  Mr.  T\/riey  as  far  as  regarded  the 
Sabica, 

The  six  vessels  accordingly  sailed  for  England^  in 
February y  March,  April,  and  May,  and  arrived  in  due 
course.  On  the  5th  of  April  1848,  the  Cuba  mails 
arrived  with  information  both  to  the  Defendant  Tyrie 
and  to  the  Plaintiffs  of  what  had  occurred  in  Cuba, 
On  the  same  day,  Tyrie  wrote  to  the  Plaintiffs, 
2  p  2  saying, 
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1851.        saying,  that  he  had  received  a  letter  from  Don  Antonio 

ZuLUETA      SoteUaSy  from  Chiba,  stating  that  he  had  shipped  some 

V,  tohacco  on  board  the  ships  in  question,  and  that  he  had 

'^^^^^^-       written  to  the  Plaintiffs  to  make  insurance  upon  the 

same,  and  requesting  him,  Ti/rie,  in  the  event  of  the 

Plaintiffs  not  having  effected  insurance  thereon,  to  do 

so  himself,  as  the  consignment  of  the  said  tobacco  was 

likely  not  to  be  to  the  Plaintiffs'  address. 

The  answer  of  the  Plaintiffs,  on  the  same  day,  stated, 
that  the  insurance  on  the  tobacco  had  been  effected  by 
them,  and  proceeded : — ^*  We  have  advice  from  Messrs. 
Carrioz  of  having  sold  several  cargoes  to  Mr.  Ttfrie, 
jimior,  which  we  presimie  to  be  for  you,  and,  in 
consequence,  we  think  it  right  to  acquaint  you,  that 
we  have  insurances  pending  upon  them  for  16,000/." 

The  Plaintiff  made  no  claim  to  the  cargo  or  charter 
parties  imtil  the  7th  of  July  1848.  They  afterwards 
filed  this  bill,  claiming  to  be  entitled  to  the  Sabica 
wood  bought  by  the  Defendant  Tyrie^  which  formed 
a  portion  of  the  cargo  of  the  Governor  Harcourty 
and  also  the  proceeds  of  the  cargoes  of  the  other  five 
vessels,  on  the  ground  that  by  the  course  of  dealings 
between  them  and  Messrs.  Carrioz,  these  cai^^oes  had 
been  either  specifically  appropriated  to  the  Plaintiflfe, 
or  that  the  Plaintiffs  had  a  paramoimt  Uen  thereon. 
And  the  Plainti£&  insisted,  that  Ih/rie's  son  and  agent, 
having  seen  the  charter  parties  before  he  bought  the 
cargoes,  or  agreed  for  their  consignment,  was  boimd  to 
inquire  what  was  the  interest  of  the  Plaintiff  therein ; 
that,  being  bound  to  inquire  as  to  their  rights,  he 
was  bound  by  those  rights^  whatever  they  might 
be;  and  that,  consequently,  Ih/rie  could  only  take 
the  cargoes  subject  to  the  then  existing  rights  of  the 
Plaintiffs. 

Tyriey 
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Ik/rie,  on  the  other  hand,  contended,  first,  that  he  1851. 
was  not  bound  to  inquire  what  the  rights  or  interests 
of  the  Plaintiff  might  be;  and,  secondly,  assuming 
that  he  was  bound  to  inquire  and  was  bound  by  those 
rights,  and  took  subject  to  them,  still,  that  this  would 
not  prejudice  him,  for  that  the  real  state  of  the  dealings 
between  the  Plaintifis  and  Messrs.  Carrioz  gave  the 
Plaintiffs  no  right  to  any  portion  of  these  cargoes 
against  him.  Thirdly,  he  contended,  that  if  both  these 
propositions  were  decided  against  him,  yet  the  conduct 
and  neglect  of  the  Plaintiffs,  after  they  knew  that  the 
destination  of  the  cargoes  had  been  altered,  and  that 
they  had  been  consigned  to  him,  precluded  them  from 
now  insisting  on  their  claim. 

The  argument  on  the  first  question  turned,  in  a  great 
measure,  on  the  form  of  the  charter  parties.  The 
Plaintiff  adduced  the  evidence  of  shipbrokers  and  mer- 
chants, which  tended  to  show,  that  when  a  charterer 
hired  a  vessel  on  his  own  account,  he  was  described  as 
** merchant;"  and  when  he  hired  a  vessel  as  agent 
for  his  correspondent  abroad,  he  was  described  as 
"agent;"  and  that,  when  in  a  charter  party,  the 
charterer  was  described  as  "  merchant  and  freighter," 
those  words  showed  him  to  be  a  principal.  The 
witnesses  also  said,  that  "the  meaning  and  effect 
of  a  clause  inserted  in  the  charter  party  that  the 
vessel  shall  be  consigned  to  the  freighter's  agent  was, 
that  the  captain  should  apply  to  the  parties  nominated 
as  agents  by  the  charterers  to  carry  out  the  charter 
party  in  all  respects ;  and  that  this  clause  did  not  leave 
the  foreign  correspondent  at  liberty  to  assign  or  transfer 
the  charter  party  to  a  stranger  without  the  consent  of 
the  freighter,  unless  a  special  power  were  contained  in 
the  charter  party."  They  gave  their  opinion,  that  the 
foreign  agent  was  not  at  Uberty  to  consign  those  vessels 

or 
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1861.  or  their  cargoes  to  a  third  party  without  the  consent  of 
the  freighters ;  that^  if  the  foreign  correspondent  pro- 
posed to  a  third  party  to  consign  such  vesels  to  him,  he 
ought  first  to  pause,  and  ask,  why  any  such  consignment 
was  offered  to  him,  and  not  to  the  merchants  who 
chartered  the  vessel  out;  that  such  a  proposal  would 
carry  with  it  the  appearance  of  strangeness,  and  would 
be  unusual ;  and  that  it  would  lead  any  disinterested 
indifferent  person  to  suspect,  that  there  was  some  breach 
of  faith,  or  misunderstanding,  or  disturbance  of  the 
relations  between  the  charterers  and  their  correspond- 
ent. That  such  conduct  would  not,  if  unexplained, 
appear  to  be  £air  and  honourable  on  the  part  of  the 
foreign  correspondent;  that  it  would  amount  to  a 
notice  to  such  third  party  of  interrupted  relations 
between  the  charterers  and  their  correspondents,  and 
that  the  course  of  an  upright  and  honourable  English 
merchant,  if  such  a  proposal  were  made  to  him,  would 
be,  to  refuse  to  receive  the  consignment. 

This  evidence  was  contradicted;  and  it  was  stated 
by  Tyrie^s  witnesses,  that  when  a  merchant  in 
England  chartered  a  ship  for  a  merchant  abroad,  he,  in 
the  usual  course  of  business,  chartered  her  in  his  own 
name,  because  the  ship-owner,  as  almost  an  invariable 
practice,  would  not  charter  his  ship  unless  the  mer- 
chant would  sign  the  charter  in  his  own  name,  and 
thus  make  himself  responsible  for  the  fulfilment  of  the 
contract,  which,  as  mere  agent,  he  was  held  not  to  be. 

They  stated,  that  the  following  words,  namely,  "No 
goods  are  to  be  taken  on  board  the  vessel  without  the 
consent  of  the  freighters  or  their  agents ;  the  vessel  to 
be  consigned  to  the  freighter's  agents  both  in  England 
and  abroad,"  are  usually  inserted  in  charter  parties. 
That  the  object  of  the  first  of  those  provisions  was,  to 

prevent 
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prevent  the  captain  firom  taking  goods  on  board  from       1851. 
other  persons^  at^  perhaps,  an  advanti^e  to  himself  and 
to  the  prejudice  of  the  charterer;  and  that  the  object 
of  the  second  of  the  said  provisions  was,  to  secure  a 
commission  on  the  freight  to  the  charterer's  agent. 

Mr.  Stuart,  Mr.  Walpole,  and  Mr.  Shadwell,  for  the 
Plaintifis. 

Mr.  Boupell  and  Mr.   CaimSy  for  j^he  Defendant 

CampheU  v.  Richards  {a)  i  Ramadge  v.  Eyan(b); 
Mangles  v.  Dixon  (c);  Pickard  v.  Barrett  (d);  and 
Zulueta  V.  Sieveking  (e),  were  cited. 

771^  Master  of  the  Rolls.  j)gc.  2. 

The  evidence  of  the  merchants,  both  for  the  Plaintiff 
and  the  Defendant  Tj/rie,  which  appears  to  me  to  be  per- 
fectly reconcileable,  amounts  to  this :  that  charter  parties 
are  frequently  entered  into  by  merchants  here  as  agents 
for  their  correspondents  *  abroad ;  that,  when  this  is 
done,  it  is  sometimes  stated,  on  the  face  of  the  charter 
party,  that  the  merchant  here  is  acting  as  the  agent  of 
another,  but  that  the  more  ordinary  practice  is,  that 
where  a  charter  party  is  entered  into  by  an  agent  on 
behalf  of  a  principal  abroad,  it  is  made  out  in  the  name 
of  the  person  in  England y  as  principal,  in  order  that  he 
may  be  liable  on  the  contract  to  the  owners.  In  these 
cases,  the  form  of  the  charter  party  is  the  same  as  if  the 
charterer  were  the  principal ;  nor  could  any  one,  from 
the  mere  inspection  of  the  charter  party,  determine  with 

certainty, 

(a)  5  Bam.  ^  Ad.  840.  1  Mac.  ^  Oor.  437. 

{h)  9  Bing.  333.  (d)  6  Ad.  ^  EUis,  469. 

(c)  1  ffaU  ^  TweUs,  542,  and        .  {e)  M.  8. 
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1851.  certainty,  whether  the  charterer  was  or  was  not  the 
mere  agent  of  another.  The  evidence  of  the  merchants 
goes  on  to  state,  that  in  such  a  case,  a  stranger  dealing 
with  the  charterer's  agent  abroad,  as  if -such  agent  were 
the  principal,  for  the  purchase  or  consignment  of  goods 
actually  shipped  on  board  the  chartered  vessel,  would, 
according  to  the  custom  of  merchants,  be  put  on  inquiry 
as  to  the  right  of  such  person,  who  was  nominally  the 
agent,  to  act  as  the  principal  in  the  matter,  and  to  dis- 
pose of  the  cargoes  on  the  footing  of  their  belonging  to 
him  as  the  principal,  of  his  being  the  real  charterer,  and 
as  to  the  person  whose  name  is  inserted  in  the  charter 
party  as  the  contracting  party — ^being,  in  truth,  a  mere 
agent  for  the  foreign  merchant,  and  having  no  other 
interest. 

Against  this,  the  observations  of  Lord  Cottenham,  on 
a  motion  for  dissolving  an  injimction  in  another  suit  (a), 
but  in  somewhat  similar  circiunstances,  is  relied  upon. 
When  I  first  heard  the  observations  of  Lord  Cottenham, 
they  appeared  to  me  to  be  very  strong,  and,  probably, 
if  this  evidence  of  the  custom  of  merchants  had  been 
before  him,  at  the  time  when-he  pronounced  judgment 
on  the  motion  for  the  injunction,  he  would  have  seen 
reason  to  qualify  the  opinion  he  there  expressed. 

The  observations  of  Lord  Cottenham  to  which  I 

refer  are  these: — "Then  the  other  fact  is,  that  the 

Defendant,  Sieveking,  had  sent  to  him,  together  with 

the  bill  of  lading,  the   charter  party,  showing  who 

had  a  right  to  receive  the  freight — ^but  that  is  all; 

and  what  does  that  signify  ?    How  does  that  lead  to 

any  conclusion  as  to  who  was  entitled  to  receive  the 

cargo  ?    It  is  a  matter  totally  foreign  to  the  purpose. 

Anybody  may  hire  a  ship  and  employ  it  as  he  pleases, 

and 
(a)  2^lueta  v.  Sieveking,  15  July  1948,  M,  8. 
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and  turn  it  to  his  own  profit^  and  go  to  CuhUy  and  get 
it  loaded  with  a  cargo^  and  consign  that  cargo  to 
London;  but  it  does  not  follow  that  that  gives  him 
any  right  to  the  cargo,  except  so  far  as  he  has  a  right 
to  receive  his  freight  from  the  shipper.  That  is  not  the 
question  here.  The  question  is,  whether  there  is  a 
debt,  or  anything  which  has  the  effect  of  bringing  home 
to  the  Defendant  a  knowledge,  or  that  he  had  the 
means  of  knowledge,  that  the  Plaintiff  had  a  debt  due 
to  him  in  respect  of  which  he  had  a  lien  on  this  cargo. 
If  it  does  not  prove  that,  it  proves  nothing ;  and  I  do 
not  imagine  that  it  can,  by  possibility,  lead  anybody  to 
the  conclusion,  that  there  was  a  debt  due  from  the 
shipper  to  the  Plaintiff  in  respect  of  which  he  had  a 
lien  on  this  cargo." 


1851. 


It  is  to  be  observed,  that  the  goods  on  board  the 
ship  must  have  been  shipped  either  by  the  charterer, 
or  by  some  shipper  with  his  consent ;  that  a  man  does 
not  usually  charter  a  vessel  to  hire  it  out  again  to 
another,  but  that,  even  in  a  general  ship,  where  he 
allows  various  persons  to  ship  goods  on  board  the 
vessel  at  certain  agreed  rates,  the  goods  on  board 
either  belong  to  him,  or  to  the  persons  who,  with  his 
consent,  have  shipped  goods  on  board  the  vessel ;  and 
if  the  agent  of  the  charterer  to  whom  the  vessel  was 
consigned  proposed  to  dispose  of  those  goods,  it  would, 
as  it  appears  to  me,  according  to  this  evidence,  be 
necessary  for  him  either  to  obtain  the  consent  of  the 
charterer  or  of  the  shipper  for  that  purpose,  or  to  show 
that  the  goods  were  his  own ;  in  other  words,  it  would, 
in  accordance  with  this  evidence,  have  appeared  to  me, 
that  in  such  a  case,  and  according  to  the  custom  pre- 
vailing amongst  merchants  in  such  cases,  the  purchaser 
would  have  been  put  on  inquiry  as  to  the  right  of  the 
charterer,  because  the  real  title  to  the   goods  was  at 

variance 


Digiti 


zed  by  Google 


686  CASES  IN  CKANCERY. 

1851.  variance  with  the  apparent  title,  and  because  the 
goods  were  proposed  to  be  disposed  of  by  one  who  had 
no  apparent  title  so  to  deal  with  them.  To  hold  other- 
wise, it  would,  as  it  appears  to  me,  follow,  that  where 
a  man  has  chartered  a  vessel,  and  allowed  persons  to 
ship  goods  on  board  that  vessel,  the  mere  agent  of  the 
charterer,  having  no  interest  whatever  in  the  cargoes, 
and  beyond  the  scope  of  his  authority,  can  legally  and 
effectually  dispose  of  all  the  goods  in  such  manner  as 
he  may  think  fit,  without  regard  to  the  circumstance 
that  these  goods  have  been  bought,  paid  for,  and 
shipped  by  other  merchants,  and  by  them  specifically 
consigned  to  certain  persons  in  London  ;  and  that  these 
persons  will  thereby,  and  in  consequence  of  the  unau- 
thorised act  of  the  agent  in  altering  the  destination  of 
the  goods,  be  wholly  deprived  of  all  right  of  detaining 
the  goods,  or  enforcing  any  right  to  or  lien  upon  the 
proceeds  of  them,  when  arrived  in  London^  although 
it  be  distinctly  proved,  that  the  agent,  by  his  conduct, 
had  conmiitted  a  gross  firaud  for  his  own  advantage.  I 
make  these  observations,  because  I  think  that  the  words 
of  Lord  CoUenham  were  not  intended  by  him  to  have 
the  extended  application  sought  to  be  given  to  them, 
but  that  they  were  confined  to  the  particular  case  then 
before  him. 

The  case  before  me  will  not,  in  my  opinion,  however, 
turn  upon  this  question ;  because,  assuming  that  the 
Defendant  Tyriey  by  his  agent,  was  put  on  inquiry,  and 
that  he  was  bound  by  the  right  of  the  Plainti&,  I  have 
come  to  the  conclusion,  that  the  Plaintiffs  had  no 
paramount  right  or  title  to  a  lien  on  the  cargoes  so 
shipped  on  board  the  vessels  at  Chiba.  It  is,  in  my 
opinion,  clearly  established  in  the  cause,  that  in  the 
course  of  dealing  between  the  PlaintijSs  and  Messrs. 
Carriozy  the  Plainti£b  acted  as  agents  in  the  chartering 
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of  the  ships,  and  that  the  ships  were  really  hired  by 
Messrs.  Carrioz  through  their  agents  the  Plaintiffs;  and 
that  the  cargoes  were  purchased  by  Messrs.  Carrioz, 
and  were  consigned  to  England  to  be  employed  for  their 
own  advantage.  This  is  clearly  established  by  the 
evidence  of  Lea,  by  the  letter  of  the  8rd  of  May  1848, 
from  the  Plaintiffs  to  Messrs.  Carrioz,  and  is  not,  in 
truth,  a  matter  respecting  which  there  is  really  any 
dispute  in  the  cause.  And  it  is  to  be  observed,  that  in 
the  contract  of  the  28rd  of  February  1848,  the  dealing 
between  I^rie  and  Messrs.  Carrioz  is  expressly  on  the 
footing  of  principals.  If,  in  truth,  they  were  the  prin- 
cipals, I  am  unable  to  see  what  there  was  to  prevent 
Messrs.  Carrioz  from  disposing  of  the  cargoes,  and  from  - 
consigning  them  as  they  thought  fit. 


587 


1851. 


As  to  five  of  the  vessels  there  can  be  no  question. 
When  the  Plaintiffs  refrised  the  drafts  of  Messrs.  Carrioz, 
they  determined  the  existing  agreement  to  be  found  in 
the  two  letters  of  June  and  August  1847,  and  they 
must  have  anticipated  this  result;  and  even  if  that 
agreement  was  not  determined,  no  right  existed  which 
could  entitle  them  to  compel  Messrs.  Carrioz  to  consign 
fresh  ships  to  them,  without  accepting  the  bills  drawn 
to  the  extent  of  at  least  one-half  of  the  value  of  their 
cargoes. 

If  this  right  existed,  when  and  how  was  it  to  cease  ? 
Was  it  to  continue  until  the  Plaintiffs  were  paid  their 
balance  ?  or  until  they  thought  it  paid  ?  or  until  the 
account  of  their  dealings  and  transactions  had  been 
taken  by  the  Court,  if  a  dispute  had  arisen  between 
them  as  to  the  result  of  their  accoimts  ?  Leaving  out 
of  consideration  for  a  moment  the  Governor  Harcourt, 
not  a  single  shilling  had  been  advanced  by  the 
Plaintiffs  on  the  faith  of  any  one  of  those  cargoes,  or 
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1851.  on  any  portion  of  them.  This  alone  would  be  conclu- 
sive against  the  Plaintiflfe'  case,  so  far  as  the  cargoes  of 
the  five  ships  are  concerned. 

With  respect  to  the  Governor  Harcourt,  the  case 
stands  differently;  because,  as  between  the  Plaintifis 
and  Messrs.  Carrioz,  not  merely  a  contract  had  been 
entered  into  to  consign  the  cargoes  to  the  Plain  tiffe, 
but  on  the  faith  of  that  contract  drafts  had  been 
specifically  drawn  against  the  cargo  of  the  Governor 
Harcourty  which  had  been  accepted  and  paid  by  the 
Plaintiffs.  But  I  see  no  mode  by  which  T\/rie  could 
have  ascertained  that  fact ;  as  soon  as  he  had  learned 
that  the  Plaintiffs  were  really  the  agents  of  Messrs. 
Carriozy  it  followed,  that  Messrs.  Carrioz  could  dispose 
of  the  cargoes  as  they  pleased,  being  their  own  pro- 
perty ;  and  the  circumstance,  if  it  was  so,  that  Messrs. 
Carrioz  had  committed  a  fraud  against  the  Plaintiff, 
or  broken  a  contract  with  them,  would  not  have  pre- 
vented a  stranger,  who  could  not  have  ascertained  the 
fact,  from  acquiring  a  good  title  from  the  persons 
shown  to  be  the  real  owners  of  the  cargoes  shipped  on 
board  these  vessels.  And  it  is,  further,  always  to  be 
borne  in  mind,  that  the  cargo  of  the  Governor  Harcourt 
was  not  consigned  to  Tyrie^  and  that  only  that  portion 
of  it  which  consisted  of  Sabica  wood  was  sold  to  him. 

I  am  of  opinion,  that  the  cargoes  of  the  five  vessels, 
other  than  the  Governor  Harcourty  neither  were  the 
property  of  the  Plaintiffs,  nor  were  they  appropriated 
to  the  Plainti^ ;  and  that  assuming,  but  which  I  do 
not  affirm  or  decide,  that  the  cargo  of  the  Governor 
Harcourt  had,  by  the  effect  of  the  acceptance  and 
payment  by  the  Plaintiffs  of  the  draft  of  the  29th  of 
September  1847  become*  appropriated  to  the  Plaintifl&,as 
between  them  and  Messrs.  Carrioz/  and  also  assuming, 
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that  the  circumstance  of  the  charter  party  being  in  the  1861. 
name  of  the  Plaintifis  as  principals  made  it  incimibent 
on  the  Defendant  I)/rie  to  ascertain  whether  Messrs. 
Carrioz  were  principals  or  agents  of  the  Plaintiffs ;  or 
even  assuming  that  it  was  incumbent  on  Tyrie  to 
ascertain  the  fiill  extent  of  the  relations  between  the 
Plaintiffs  and  Messrs.  Carrioz^  yet  I  am  of  opinion,  that, 
it  being  established  that  the  Plaintiffs  were  the  agents, 
and  Messrs.  Carrioz  the  principals,  Tyrie  might  then 
safely  deal  with  Messrs.  Carrioz,  and  that  the  Plaintiffe 
could  maintain  no  right  or  title  against  the  Defendant 
T)frie  by  reason  of  those  dealings.  It  is  to  be  observed, 
that  in  the  contract  of  the  23rd  of  February  1848, 
between  Messrs.  Carrioz  and  the  son  of  Tyrie,  Messrs. 
Carrioz  distinctly  deal  as  principals;  and  that  they 
were  principals  in  this  matter,  in  fact,  is,  as  I  have 
already  stated,  proved  beyond  dispute  in  the  cause. 

If  the  matter  rested  here,  I  should  have  been  of 
opinion,  that  the  Plaintiff  could  not  maintain  their 
case  against  the  Defendant  Tyrie.  But  there  is  another 
and  very  material  ingredient  in  this  case,  which  would, 
if  it  stood  alone,  bar  the  right  to  relief  of  the  Plaintiffs, 
if,  on  the  other  parts  of  the  case,  I  had  thought  that 
they  were  entitled  to  any,  and  this  is  the  conduct  of 
the  Plaintiffs  when  they  were  first  cognizant  of  what 
had  occurred  in  Cuba.  On  the  5th  of  April  1848, 
the  Cuba  mail  arrived  with  information,  both  to  the 
Defendant  Tyrie  and  to  the  Plaintiffs,  of  what  had 
occurred  in  Cuba. 

On  the  6th  oi  April  1848,  the  Defendant  writes  to  the 
Plaintiffs  in  these  words : — ^^  I  have  a  letter  from  Don 
Antonio  BoteUas,  from  ManganiUo  {Cuba),  stating  he 
had  made  the  following  shipments  of  tobacco:  viz.,  per 
'Boss  Grant;  308  bales,  weighing  31,9131bs.;  per 
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1851.  '  VTiOiam  Metcalfe;  274  bales,  weighing  28,667  lbs. ; 
and  that  the  said  gentleman  had  written  you,  under 
dates  of  the  26th  of  December  1847,  and  7th  of  February 
last,  to  make  insurance  upon  the  same  to  a  port  of 
discharge  in  the  United  Kingdom,  and  requesting  me, 
in  the  event  of  your  not  having  effected  insurance 
thereon,  to  do  so  myself,  as  the  consignment  of  the 
said  tobacco  is  likely  not  to  be  to  your  address."  There 
is  not  much  in  the  letter  to  point  to  anything  particular, 
but  the  answer  to  the  letter  is  most  important.  The 
answer,  written  on  the  same  day,  is  this : — ^^  In  reply  to 
your  favour  of  this  day,  we  beg  to  say,  that  the  insur- 
ance on  Mr.  Antonio  BoteUas*  tobacco  was  effected  by 
us  on  the  receipt  of  his  order  on  the  4th  of  Februartf, 
We  have  advice  from  Messrs.  Carrioz  of  having  sold 
several  cargoes  to  Mr.  Tyrie,  junior,  which  we  presimie 
to  be  for  you ;  and,  in  consequence,  we  think  it  right 
to  acquaint  you  that  we  have  insurances  pending 
upon  them  for  16,000?.  at  50c?.  per  dollar  of  invoiced 
value,  which  risk  commenced  on  the  loading  of  the 
goods." 

Now  this  is  of  the  greatest  importance,  because  the 
Plaintiff  knew  exactly  what  ships  they  had  chartered 
out  to  Cuba.  They  knew  that  they  had  themselves 
chartered  those  six  ships  to  Messrs.  Carrioz,  who  make 
no  secret  in  the  matter ;  but,  apparently  by  return  of 
post,  write  to  Zulueta  and  Company  on  the  subject. 
The  letter  does  not  appear,  but  the  contents  of  the 
letter  must  have  been: — "You,  having  dishonoured 
our  drafts,  we  have  consigned  the  ships  to  a  different 
destination,  and  have  sold  the  cargoes  to  Mr.  TSfrie, 
jun."  That  was  a  very  natural  result  of  the  conduct 
which  the  Plaintiffs  had  adopted.  The  Plaintiffs  were 
informed  of  this  circumstance,  and  what  course  do  they 
take  upon  it  ?    Not  a  word  of  the  claim  now  made  by 
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the  Plaintiffs  was  then  uttered  to  Tyrie,  although,  if  1851. 
they  intended  to  insist  on  this  claim,  they  were  bound 
to  give  notice  to  him  not  to  honour  drafts  drawn 
against  the  cargoes.  They  should  have  stated  to  him, 
that  the  cargoes  were  theirs,  or  that  they  had  a  lien 
upon  them.  Instead  of  this,  they  suffer  I)/rie  to  incur 
liabilities,  possibly  to  the  fiiU  extent  of  the  value  of 
the  cargo,  and,  when  this  had  been  done,  they  then 
turn  round  and  say,  **  the  cargo  is  ours;"  or,  "  we  have 
a  claim  or  lien  upon  it  paramount  to  any  right  of 
yours,  and  you  have  paid  all  these  sums  in  your  own 
wrong.*' 

It  WHS  not  till  the  7th  of  Jtdy  1848,  that  the  first 
claim  was  made  to  any  portion  of  these  cargoes,  being 
four  months,  at  least,  after  they  had  notice  of  the  sale 
of  those  goods.  I  have  no  doubt  whatever,  that,  under 
those  circimistances,  this  Court  would  not,  even  if  there 
had  been  a  right  on  the  part  of  the  Plaintiff  to  those 
cargoes  paramount  to  that  of  any  other  person,  allow 
the  Plaintiff  to  enforce  a  right  against  persons  whom 
they  might  and  ought  to  have  prevented  advanc- 
ing their  money  under  a  mistaken  belief  that  those 
cargoes  were  firee  firom  any  lien  whatever ;  and  that  it 
was  the  Plaintiffs'  bounden  duty,  at  the  very  earliest 
moment,  to  give  notice  to  the  consignees  of  those 
cargoes,  that  they  claimed  a  paramount  right  and  title 
to  them,  and  that,  in  consequence,  any  monies  they 
might  advance  upon  them  would  be  advanced  in  their 
own  wrong  and  to  their  own  prejudice. 

Upon  both  these  grounds,  I  aln  of  opinion,  that  the 
Plaintiff  cannot  maintain  their  case;  and  the  bill 
must  therefore  be  dismissed  with  costs  against  lyrie, 
so  far  as  it  seeks  any  paramount  claim  or  relief  against 
this  cargo. 
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1851.  I  do  not  go  beyond  that,  for  the  Plaintiffs  may  be 

entitled  to  relief  against  the  proceeds,  after  the  Defen- 
dant Tyrie  has  been  satisfied  all  that  is  due  to  him ; 
as  the  bill  has  been  taken  pro  confesso  against  Messrs. 
Carriozy  and  therefore,  as  between  them  and  the 
Plaintiffs,  the  amount  of  the  balance  is  admitted.  I 
think  that,  if  the  Plaintiff  require  it,  they  are 
entitled,  after  Tyrie  has  deducted  the  fiill  amount  of 
what  is  due  to  him  in  respect  of  his  advance  upon 
the  vessels  and  his  costs  of  suit,  to  ask  that  the  De- 
fendant should  pay  the  balance  into  Court  to  the  credit 
of  the  cause. 


1852. 
Mar.  16.  WRIGHT  V.  BIGG. 

A,  B.was      lY/f  R.  Wright,  Mr.  Bigg,  and  AU  Souls  College  had 

Se  Defend-^  ^^^  ^^^^  ^*  WiUesden  intermixed,  and  which 

ant  to  make    it  was  desirable  to  exchange. 

a  proposal  of 

sale  of  some 

land  to  the  Mr.  Tootdy  the  usual  agent  of  the  College,  entered 

Plaintiff,  but  into  a  written  agreement,  dated  the  17th  of  February 

ed  within  a     1851>  for  an  exchange  of  some  portion  of  land  between 

week.    The     the  College  and  Mr.  Bigg^  and  the  agreement  contained 

S^^.^.  ^^^  following  passage :- 

within  that 

time,  accept-       "  That  &8   the   College  wish   to   accommodate  Mr. 

S  ^^f^""'  Richard  Wright  with  so  much  of  No.  625  as  abuts  on 
did  not  com-   his  land,  it  has  been  agreed  between  the  parties  hereto, 

municate  the  that  within  one  month  after  the  exchange  shaU  be 
acceptance  to  ir       j 

the  Defend-  effected, 

ant  until  long  after.  Held,  that  there  was  a  valid  contract,  which  was 
not  destroyed  by  the  neglect  of  A,  B,  to  commimicate  the  acceptance  to  the 
Defendant. 
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effected,  according  to  this  agreement,  Smith  Henry  1852. 
Bigg  shall  sell,  assign,  surrender,  and  convey  the  same 
at  and  for  consideration  of  120/.  per  acre,  to  be  paid  by 
Richard  Wright  to  Smith  Henry  Bigg,  on  the  execu- 
tion of  such  conveyance.  But  in  case  Richard  Wright 
shall  agree  to  convey  a  portion  of  his  land,  in  a  line 
shown  on  the  sketch  from  Q.  to  JB.,  to  the  extent  of 
an  acre  or  thereabouts,  to  Mr.  Bigg,  then  the  purchase 
money  for  the  difference  in  quantity  taken  by  Richard 
Wright  shall  be  after  the  rate  of  100/.  per  acre,  &c.  &c. 
Should  Mr.  Wright  not  acquiesce  in  this  arrangement 
tcithin  one  week  from  the  date  hereof,  the  exchange 
to  be  carried  on  and  effected  irrespective  thereof." 

On  the  same  day,  Mr.  Tootel  (whom  the  Court  held 
to  be  the  agent  of  Mr.  Bigg  for  that  purpose)  com- 
municated to  Mr.  Wright  the  effect  of  the  arrange- 
ment he  had  made,  and  stated,  *'  he  had  done  the  best 
he  could  for  him,  and  that  it  only  remained  for  him 
to  say  yes  or  no." 

On  the  next  day  (18th  of  February),  Mr.  Wright 
wrote  to  Mr.  Tootel  accepting  the  proposal  to  purchase 
No.  625,  part  of  the  College  field,  at  the  rate  of  120/. 
per  acre. 

This  acceptance  was  not  communicated  by  Mr.  Tootel 
to  Mr.  Bigg  until  after  the  13th  of  March,  and  long 
after  the  expiration  of  the  week  within  which  Mr. 
Wright  was  required  to  acquiesce  in  the  arrangement. 

The  exchange  between  the  College  and  Mr.  Bigg 
having  been  completed,  Mr.  Bigg  refosed  to  give  up 
No.  625  to  Mr.  Wright,  unless  Mr.  Wright  gave  up  to 
him  the  portion  of  his  land  from  Q.  to  i?.,  upon  the 
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185S.       terms  stated  in  the  agreement.     Mr.  Wright  filed  this 
claim  for  specific  performance. 

Mr.  B.  Palmer  and  Mr.  Jessdy  for  the  Plaintiff 

Mr.  RoupeU  and  Mr.  W.  R.  Bigg,  contrhy  amongst 
other  points^  argued^  that  as  the  Plaintiff  had  not  com- 
municated his  acceptance  to  the  Defendant  within  the 
week,  no  hinding  contract  had  been  entered  into. 

The  Master  of  the  Rolls. 

If  Tootel  was  the  agent  of  Bigg^  then,  on  the  accept- 
ance of  the  offer  within  the  week,  the  contract  became 
complete,  and  the  fact  of  the  agent  of  the  vendor  not 
haying  done  his  duty  by  stating  to  his  principal  that 
the  offer  had  been  accepted,  will  not  prevent  the  con- 
tract being  effective.  It  would  not  be  possible  to  enter, 
with  safety,  into  a  contract  with  an  agent,  if  the  negU- 
gence  of  such  agent  to  communicate  with  his  principal 
would  have  the  effect  of  avoiding  the  contract. 

The  question  is  this : — ^Was  Tootel y  the  agent  otBigg, 
to  make  the  offer  to  the  Plaintiff?  I  am  of  opinion 
that  this  is  made  out,  and  the  Plaintiff,  having  accepted 
that  offer  within  the  period  limited,  is  entitled  to 
specific  performance. 
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BLACKIE  V.  CLARK.  MarchllA2. 

COCK  V,  CLARK. 

^TTHE  first   suit  was    instituted    on    behalf  of   the  A  married 

Aberdeen  Assurance   Company,   to  enforcse  four  z^^^^    / 
annuities  granted  by  Mrs.    Cocky  a  married  woman,  estate,  joined 
and  secured  on  her  separate  estate.     The  second  was  a  Y^^        , 
cross  suit  impeaching  their  validity.  ^as  her  con- 

fidential me- 
dical attend- 
In  1830,  Clarissa  Foxon,  then  an  infant  and  a  ward  ant,  ingrant- 
n  r-i  -TTn-y^T*!  ^1  i^R  annnitiM 

of  Court,  married  Mr.  Cock  without  consent.     She  was  secured  on 

entitled  to  about  9,048?.  consols,  and  was  tenant  in  tail  her  separate 

in  possession  of  a  real  estate.     It  was  shortly  afterwards  ?^    « .  ^'  g, 

referred  to  the  Master  to  approve  of  a  proper  settle-  afterwards 

ment  of  her  fortune.     The  Master,  in  March  1831,  ^^^*  ^  ^^ 

made  his  report,  whereby  he  approved  of  a  proposal  to  ^g  against 

settle  the  real  and  personal  estate  to  the  separate  use  the  grantees. 

of  Mrs.  Cock  for  life,  &c.  &c.;  but  the  report  omitted  ^^1^'^**^® 
'  '  ^  onus  01  prov- 

to  say  anything  as  to  its  being  settled  without  power  of  ing  their  in- 

anticipation.     This  report  being  confirmed,  a  settle-  ^ahditywas 

.    V        ^  ^,  .  ,  on  her;  and 

ment,  approved  by  the  Master  under  an  order,  was  it  appearing 

executed  by  Mr.  and  Mrs.  Cock  on  the  8th  of  June  that  she  un- 

-  j.^-     derstood  the 
^°^^>  transaction, 
and  no  undue  persuasion  or  coercion  having  been  proved,  it  was  held,  that  they 
could  not  be  impeached.    Held  also,  that  the  principle  of  Archer  v.  Hudson 
did  not  apply  to  the  case. 

On  the  settlement  of  a  ward,  no  clause  against  anticipation  was  attached  to 
her  separate  life  estate.  She  incumbered  her  interest:  Held,  that  the  settlement 
could  not  be  rectified  to  the  prejudice  of  her  incumbrancers. 

As  to  the  binding  effect  upon  a  ward  of  Court  and  her  husband  of  an  order, 
made  after  she  came  of  age,  to  settle  her  real  estate. 

The  setting  aside  an  annuity,  on  the  ground  of  a  retainer  or  return  of  the 
consideration,  is  discretionary,  and  the  Court  will  not  exercise  its  jurisdiction 
unless  the  retainer  be  fraudulent  or  improper. 
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1852.  18S1,  whereby  the  9,048/.  was  settled  to  the  separate 
use  of  Mrs.  Cock  for  life  toithout  power  of  anticipation, 
with  divers  remainders  over ;  and  Mr.  Cock  (Mrs.  Cock 
thereby  consenting)  covenanted,  that  he,  and  his  wife 
when  of  age,  would  bar  the  entail  and  settle  the  real 
estate  to  the  separate  use  of  Mrs.  Cock  for  life,  with 
remainders  over.  No  restriction  against  anticipation 
was,  however,  mentioned  as  to  the  real  estate. 

Mrs.  Cock  having  attained  twenty-one,  an  order  was 
made,  on  the  3rd  of  November  1832,  that  Mr.  and  Mrs. 
Cock  should  suffer  a  recovery,  and  execute  all  proper 
deeds,  to  be  settled  by  the  Master,  for  settling  the  real 
estate  to  the  uses  mentioned  in  the  indenture  of  the  8tii 
of  June  1831.  Deeds  of  lease  and  release  were,  in  1884, 
prepared,  for  disentailing  and  settling  the  real  estates 
as  proposed,  but  Mrs.  Cock  declined  to  execute  and 
acknowledge  them,  and  both  the  Master  of  the  RoUs 
and  the  Lord  Chancellor  revised  to  enforce  the  order 
and  compel  her  to  do  so  (a). 

She,  however,  in  June  1838  executed  the  release  dated 
the  27th  of  June  1838,  and  duly  acknowledged  it ;  but 
in  consequence  of  her  not  having  also  executed  the 
lease  for  a  year,  she  re-executed  the  release,  and  exe- 
cuted the  lease  for  a  year  in  October  1841,  and  she 
duly  acknowledged  them  before  a  Master  in  Chancery, 
but  they  were  not  enrolled  until  the  3rd  of  November 
1841. 

In  the  meantime,  and  in  1836,  Mrs.  Cock  and  her 
husband  had  separated.  The  separation  was  negotiated 
by  Mr.  Boast,  her  confidential  medical  attendant,  who 
became  one  of  the  trustees  of  the  separation  deed,  and 
appeared  to  have  subsequently  been  on  terms  of  more 

than 
(a)  See  Foxon  v.  Foxon,  cited  in  2  PkiU,  172. 
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than  usual  intimacy  with  her.  Afterwards,  in  the  years 
1844,  1845,  1846,  and  1847,  Mrs.  Cock,  in  considera- 
tion of  sums  amounting  in  the  whole  to  6,000?.,  granted 
four  annuities,  amounting  altogether  to  490/.  a-year, 
to  the  Aberdeen  Assurance  Company  during  her  life; 
and  she  granted  her  life  interest  in  the  real  estate, 
which  had  been  settled  to  her  separate  use,  as  a  security 
for  these  annuities. 


597 


1852. 


Mr.  Boctst  was  party  to  the  four  grants  of  annuity, 
and  for  further  securing  them,  he  executed  warrants  of 
attorney,  upon  which  judgments  were  entered  up. 

Mr.  Cock  died  in  September  1847. 

The  first  bill  was  filed  by  the  trustees  of  the  Aberdeen 
Assurance  Company  against  Mrs.  Cock  and  her  trus- 
tees, to  enforce  payment  of  the  four  annuities  out  of 
the  rents  of  the  real  estate. 

Mrs.  Cock  filed  a  cross  bill,  and  she  thereby  and  by 
her  answer  to  the  original  bill,  insisted  on  the  several 
points  raised  by  her  counsel  in  ailment,  to  which  the 
reader,  to  avoid  repetition,  is  referred.  The  cross  bill 
filed  by  Mrs.  Cock  prayed  a  declaration  that  the  deeds 
of  1838  were  void  as  against  her,  and  that  she  was 
now  tenant  in  tail ;  but  if  not  void,  then  that  she  was 
entitled  to  the  rents,  notwithstanding  the  annuity 
deeds.  It  also  prayed,  that  the  deeds  of  1838  might 
be  reformed,  so  as  to  attach  a  clause  against  anticipa- 
tion to  her  life  estate,  and  that  the  annuities  might  be 
declared  void  as  against  her. 

From  the  evidence  it  appeared,  that  on  the  occasion 
of  the  grant  of  the  third  annuity,  four  small  simis, 
amounting  in  the  whole  to  about  10/.,  had  been  retained 

or 
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or  returned,  out  of  tlie  consideration  money,  for  interest 
on  the  arrears  of  the  prior  annuities ;  and  that  upon  the 
grant  of  the  fourth  annuity,  a  sum  of  74/.  bs.  had 
been  retained  or  returned  for  the  "  premium  and  stamp 
on  the  policy  on  the  life  of  Mr.  Boasf^ 

Mr.  Stuart y  Mr.  Lloyd,  and  Mr.  Pirie,  for  the  Aberdeen 
Assurance  Company. 

Mr.  Elmsley  and  Mr.  Piggotty  for  the  trustees  of 
Mr.  Cock^s  settlement. 

Mr.  Southgate,  for  Mrs.  Cock*s  eldest  son. 

Mr.  JB.  Palmer  and  Mr.  Cairns,  for  Mrs.  Cock, 
argued  as  follows : — 

First.  The  deeds  are  invalid,  for  Mrs.  Cock  received 
no  part  of  the  consideration  for  the  annuities.  The 
negotiations  were  conducted  by,  and  the  money  raised 
for  the  use  of  and  received  by  Boast,  her  confidential 
medical  attendant  and  trustee,  who  possessed  unlimited 
influence  over  her,  which  he  improperly  exercised  for 
his  own  advantage,  with  the  knowledge  of  the  grantees 
of  the  annuity.  They  therefore  can  retain  no  benefits 
so  acquired.  On  this  the  following  authorities  were 
cited: — Archer  v.  Hudson  (a);  Maitland  v.  Irving  (b); 
Cooke  Y.  Lamotte(c);  Hunter  v.  Atkins  (d);  Dent  v. 
Bennett  (e) ;  and  AJieame  v.  Hogan  (/).  Besides  this, 
she  agreed  to  join  as  surety  only,  and  to  pledge  her 
ulterior  interests  in  the  property  only,  and  not  her  life 
estate.  In  addition,  she  had  no  proper  professional 
assistance  in  the  matter. 

Secondly. 

a)  1  Beav.  551.  Id)  3  Myl.  ^  Keen,  113. 

h)  16  Sim,  437.  \e)  7  Sim.  539. 

c)  15  Beav,  234.  (/)  Drury  310. 
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Secondly.  The  settlement  of  18S8  is  void  as  against       185S. 
her,  it  not  having  been  executed  voluntarily,  but  under    "^  "^  " 
fear  of  an  attachment,  and  it  not  having  been  duly  t,. 

enrolled  within  six  months,  pursuant  to  the  8  &  4       Claek. 
William   4,  c.   74,  a.  41;    consequently,  the  deeds 
executed  by  her  during  coverture  are  void,  and  she  is 
now  tenant  in  tail  in  possession:  SatiU  v.  SaviU{a)i 
Cave  V.  Cave  (i). 

Thirdly.  It  was  intended  that  the  settlement  of  1838 
should  contain,  and  it  ought  to  have  contained,  a  clause 
against  anticipation  attached  to  her  life  interest  in  the 
real  estate,  as  it  was  to  her  personal  estate.  The  set- 
tlement ought  therefore  to  be  rectified,  by  inserting 
such  a  restriction,  and  the  grantees,  having  notice  of 
all  the  proceedings  relative  to  the  settlement,  were 
aware  of  the  accidental  omission  of  that  necessary 
clause,  and  are  therefore  bound  by  that  notice. 

Fourthly.  The  annuities  are  void  under  the  Annuity 
Act,  in  consequence  of  part  of  the  consideration 
money  having  been  retained  by  the  grantees.  On  this 
point  the  following  cases  were  cited: — Williamson  y. 
Goold  (c) ;  Gorton  v.  Champneys  (d) ;  Henry  v.  Tay- 
lor (e);  Mootham  v.  How  (/");  Astony,  Gmnnell(g); 
Hurd  V.  Crirdle8tone(K);  Hall  v.  Hawkins  (t);  Gir- 
dlestone  v.  AHan  (A) ;  and  Barker  v.  Gamson  (J). 

The  Masteb  of  the  Boixs. 

There  are  several  points  in  this  case  upon  which  I 

do  not  feel  much  hesitation  or  doubt. 

Four 

(a)  2  Coll  721.  (^)  3  F.  &  Jer.  136. 

(6)  15  Beav.  227.  (A)  6  Taunt.  8. 

(c)  1  Bing.  234.  (t)  1  Jur,  235. 

Id)  lb,  287.  {h)l\  Bam.  &  C.  61. 

le)  3  Bing.  177.  (/)  4  ^.  &  Aid.  281. 
(/)  7  Taunt.  596. 
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Four  grounds  are  stated  for  the  relief  sought  by 
the  cross  suit — two  legal  and  two  equitable.     The  first 
equitable  ground  which  has  been  principally  relied  on 
for  setting  aside  this  transaction  is  the  fraud,  misrepre- 
sentation, and  undue  influence  practised  on  Mrs.  Cock, 
of  which  the  Company  had  notice.     I  am  of  opinion 
that  this  transaction  cannot  be  impeached  on  those 
grounds.     I  have  first   to   consider  upbn  whom  the 
burden  of  proof  lies.     In  a  case  where  one  person 
gains  a  greal  advantage  over  another  by  a  voluntary 
instrument,  the  burden  of  proof  is  undoubtedly  thrown 
upon  the  person  who  receives  that  benefit,  and  he  is 
under  the  necessity  of  showing  that  the  transaction  is 
fair  and  honest  (a) ;  for  although  this  Court  never  pre- 
vents one  person  from  being  the  object  of  the  voluntary 
boimty  of  another,   yet  it  must  be  shown   that  the 
bounty  was  purely  volimtary,  and  not  produced  by  any 
undue  influence  or  misrepresentation,  which  the  Court 
regards  with  a  very  jealous  eye.     This  transaction  on 
the  face  of  it  is  a  purchase  by  the  Plaintiffs  for  valuable 
consideration  of  an  annuity  from  the  Defendant,  and 
the  person  who  says  that  it  was  an  imfair  transaction, 
or  one  not  binding,  is  bound,  in  this  ais  in  all  cases  of 
purchases  for  value,  to  impeach  it.     I  am  therefore  of 
opinion,  that  the  burden  of  proof,  in  the  first  instance, 
lies  on  Mrs.  CfacA,  although  it  may  undoubtedly  happen, 
that  sufficient  evidence   may  be  given   to  shifl  that 
burden,  and  to  impose  upon  the  Plaintiffs  in  the  first 
suit  the  obligation  of  showing  that  the  transaction  is 
bond  fide  and  valid. 


As  to  the  fraud  and  misrepresentation  by  the  Plain- 
tiffs, none  is  either  alleged  or  attempted  to  be  proved ; 

but 

(a)  See  Cooke  u.  LamoUe^  15  Beav,  234;    and  HoghUm   v. 
Hoghton,  lb.  278. 
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but  the  case  made  is  this : — that  Mr.  Boast  was  placed  in        1852. 
such  a  relation  towards  Mrs.  Cocky  and^had  acquired  such    ^^^^^ 
an  unlimited  influence  over  her,  that  he  could  persuade  r. 

her  to  join  with  him  in  any  transaction  however  bene-  Claek. 
ficial  to  him : — that  the  Aberdeen  Assurance  Company, 
having  notice  of  that  fact,  cannot  take  advantage  of  that 
circumstance,  they  being  bound  to  see,  that  in  any  act 
which  this  lady  did,  she  acted  totally  free  from  such  in- 
fluence, and  with  a  deliberate  and  clear  knowledge  of 
what  she  was  doing.  The  cases  oi  Archer  v.  Htcdson  (a) 
and  Maitland  v.  Irving  (h)  do  undoubtedly  establish, 
and  very  properly  in  my  opinion,  that  in  a  transaction 
in  which  all  the  parties  gain  a  manifest  advantage  at 
the  expense  of  a  volunteer,  it  is  the  bounden  duty 
of  the  persons  who  seek  the  benefit  of  that  tranSaction 
to  show,  that  the  volunteer  was  in  such  a  situation 
as  ftdly  and  completely  to  understand  what  he  was 
about.  But  neither  Archer  v.  Hudson  nor  Maitland  v. 
Irving  were  cases  of  a  purchase  for  valuable  considera- 
tion. They  were  cases  in  which  money  had  already 
been  lent,  and  the  creditor,  finding  his  security  very 
imperfect,  obtained  from  the  volunteer,  who  gained 
no  benefit  at  all,  a  distinct  and  manifest  advantage. 
The  same  observations  do  not  apply  to  the  case  of  a 
bond  fide  purchase,  in  the  first  instance,  for  valuable 
consideration,  because,  if  the  purchase  be  a  fair  one,  the 
purchaser  gains  no  advantage,  for  he  would  simply 
abstain  from  purchasing,  if  the  volunteer  did  not  think 
fit  to  join  in  the  transaction.  Although  I  do  not  say 
that  the  Court  would  not  act  in  the  same  way  in  both 
cases,  yet  there  is  a  manifest  difference  between  them. 

Looking  at   this   case   as  annuity  transactions   are 
generally  regarded  in  this  Court,  it  does  not  appear 

to 
(a)  7  Beav,  551.  (6)  15  Sim.  437. 
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to  me  that  any  inordinate  amount  of  interest  was 
obtained;  I  think  something  under  eight  per  cent, 
was  taken^  and  out  of  this  the  insurance  had  to  be 
paid.  But  assuming  it  is  established,  in  this  case,  that 
Mr.  Boast  was  the  real  person  who  benefited  by  this 
transaction  and  received  the  money  from  the  Assurance 
Company,  and  assuming  (which  I  think  is  established) 
that  either  the  Assurance  Company  knew,  or  had  the 
means  of  knowledge  within  their  own  power,  that  this 
gentleman  was  the  confidential  medical  adviser  and 
intimate  friend  of  this  lady,  and  had  managed  her 
afiiEiirs  for  her,  it  does  not  appear  to  me  that  this  lady 
was  under  that  degree  of  influence  as  to  make  her 
incompetent  to  act  in  a  matter  as  a  woman  having  a 
distinct  and  separate  power  of  judging  for  herself,  and 
as  if  she  were  a  feme  sole.  .  I  have  not  observed  any 
evidence  of  that  description,  except  that  of  Mr.  Boast, 
upon  which  I  shall  presently  make  an  observation. 
Even  if  all  those  points  were  established,  the  Court 
does  not  forbid  a  person,  in  the  situation  of  Mrs.  Cock, 
from  doing  that  which  she  might  think  fit  deliberately 
to  do,  with  her  eyes  open,  and  uninfluenced,  in  the 
act  of  doing  it,  by  any  other  person. 

It  appears  to  me  that  the  evidence  establishes, 
with  respect  to  the  first  transaction,  that  she  knew 
distinctly  what  she  was  about.  Mr.  Stafford  states 
in  the  most  unequivocal  manner  in  his  evidence,  that 
he  distinctly  and  deliberately  explained  every  part  of 
the  transaction  and  every  part  of  the  deed  to  this  lady, 
and  I  cannot  doubt  that  he  fully  explained  this  matter 
to  her. 

Mr.  Boosts  evidence,  which  is  of  a  most  singular 
description,  is  to  this  effect : — He  states  that  he 
explained    the    whole   matter   to  her,  to    the    same 

efiect 
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effect  as  appears  by  the  evidence  of  Mr.  Stafford;  but        1852. 
that  he  also  told  her,  that,  by  a  rule  of  law,  she  being      gT^n^' 
a   married  woman,  this  would  be   a  mere   delusive  r. 

security  to  the  Assurance  Company,  for  they  could  not  Claek. 
make  her  estate  available.  That  she  understood  the 
matter  is  perfectly  confirmed  by  Mr.  Boasfs  evidence ; 
but  if  I  am  to  believe  the  whole  of  his  evidence, 
which  I  shall  be  very  reluctant  to  do,  it  would  prove 
this : — ^that  he  induced  her  to  believe,  that  by  joining 
with  him,  they  could,  in  fact,  commit  a  firaudjupon  the 
Assurance  Company,  and  under  colour  of  giving  a  valid 
security,  give  none  at  all.  If  that  were  the  real  trans- 
action, undoubtedly  I  should  not  think^her  entitled  to 
much  relief  or  assistance  from  this  Court. 

From  the  evidence  to  Which  I  have  shortly  referred, 
and  which  I  do  not  go  into  with  any  greater  detail, 
I  have  arrived  at  the  conclusion,  that  this  lady 
deliberately  knew  and  understood  what  she  was  about 
when  she  executed  the  first  annuity  deed  in  1844. 
It  also  appears  that  a  distinct  and  separate  solicitor 
was  employed  for  her ;  and  I  have  no  doubt  or  hesi- 
tation in  expressing  my  opinion,  that  if  the  first  annuity 
had  alone  been  in  contest  in  this  suit,  it  would  not 
have  been  possible  to  impeach  it. 

With  respect  to  the  three  subsequent  annuities,  she 
does  not  appear  to  have  any  distinct  and  separate 
solicitor,  but  there  is  proof  sufficient  to  satisfy  me,  that 
she  understood  the  nature  of  the  transaction  she  was 
entering  into;  and  the  circimistance  that  Mr.  Boast 
was  her  intimate  medical  adviser,  and  had,  with  another 
gentleman,  negotiated  the  terms  of  separation  from  her 
husband,  and  that  she  was,  if  the  fact  were  so,  residing 
with   him,  and  being  in  infirm  health,  relied  much 

upon 
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upon  his  assistance  and  medical  advice^  is  insufficient 
to  counterbalance  the  direct  testimony  of  her  under- 
standing this  matter,  and  the  fact  of  absence  of 
anything  like  undue  persuasion  or  coercion  for  the 
purpose  of  inducing  her  to  execute  this  deed.  I  am 
of  opinion,  therefore,  that  if  the  matter  stood  there 
alone,  I  should  be  bound  to  give  the  Plaintiffs  in  the 
first  suit  a  decree. 


The  next  ground  stated  is,  that  this  lady  was  under 
an  inability  to  contract,  for,  being  tenant  in  tail,  she 
could  not,  during  her  husband's  life,  enter  into  any 
contract  whatever  affecting  her  estate.  If  she  were 
simply  tenant  in  tail,  undoubtedly  that  would  be  so. 
But,  assuming  that  the  deed  of  1838  was  alone  in  force, 
and  that  the  deeds  of  1841  were  invalid,  the  effect 
would  be,  that  under  that  deed,  she  would  have  taken 
an  estate  for  her  separate  use  during  coverture,  and 
her  contract  would  have  bound  that  estate  during 
the  coverture,  although  it  would  not  beyond  it.  But 
I  do  not  go  into  those  circumstances,  because  I  am  of 
opinion  that  there  is  a  higher  principle  which  affects 
this  case,  and  which  precludes  the  possibility  of  that 
question  arising.  This  was  the  case  of  a  ward  of 
Court,  who,  committing  a  contempt  (which,  although 
an  infant,  she  might  do),  married,  and  thereupon  the 
Court  directs  what  settlement  shall  be  executed  for 
the  purpose  of  securing  the  property  of  the  ward  of 
Court.  The  Court  in  1831  compelled  the  husband 
to  enter  into  a  covenant,  that  he,  and  his  wife  when 
she  attained  the  age  of  twenty-one  years,  would  settle 
the  whole  of  this  property.  After  she  attained  twenty- 
one,  the  Court  directed  the  husband  and  wife  to  execute 
a  settlement  in  conformity  with  the  direction.  As- 
suming the  argument  to  be  correct,  and  that,  by  some 
informality,  it   has   not  been   done,   still  the  parties 

have 
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have  nevertheless  acted  upon  it  as  if  it  had  been  done, 
from  that  time  down  to  the  present,  and,  as  must  be 
assumed,  with  full  knowledge  of  the  circumstances 
and  consequences  connected  with  it.  I  am  of  opinion, 
that  this  Court  will,  if  necessary,  compel  that  to  be 
done  which  it  has  directed  to  be  done,  and  having 
ordered  a  ward  of  Court  and  her  husband  to  execute  a 
settlement  settling  the  property  in  a  particular  manner, 
will  not  permit  them  to  deal  with  the  property  in  a 
manner  different  from  that  which  it  has  directed ;  and 
that,  consequently,  the  husband  and  wife  are  bound  by 
the  terms  of  that  settlement. 


605 
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This  Court  would  find  it  impossible  in  any  case 
to  deal  with  the  property  of  a  ward  of  Court  and  with 
the  husband,  or  to  carry  its  orders  into  effect,  and 
prevent  them  being  a  mere  mockery,  imless  it  held 
the  doctrine  which  I  am  now  stating.  I  am  of  opinion, 
therefore,  that  this  lady,  having  treated  herself  as  pos- 
sessing that  estate  expressed  in  the  settlement  of  1841, 
and  having  dealt  with  the  company  upon  that  footing, 
cannot  now  repudiate  that  transaction,  and  say  that 
the  acts  which  she  did  in  that  character  are  not  valid 
and  binding  upon  her. 

I  am  also  of  opinion,  that  this  is  not  a  case  in  which 
the  Court  will  rectify  the  settlement ;  at  all  events,  so 
as  to  exclude  the  rights  of  the  Aissurance  Company, 
with  whom  this  lady  has  dealt  upon  the  footing  of 
these  settlements  being  valid  and  hon&fide.  She  referred 
the  solicitor  of  the  Assurance  Company  to  the  trustees 
to  see  the  settlements,  and  she  induced  them  to  act  on 
the  foimdation  and  footing  of  their  being  correct  and 
accurate.  It  would  be  a  most  singular  doctrine,  un- 
doubtedly, if  the  Court  were  to  hold,  that  persons  who 
have  dealt  with  parties  whose  rights  have  been  deter- 
mined 
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mined  by  a  settlement  directed  by  an  order  of  the  Court 
of  Chancery  should  afterwards  be  told — "  You  must 
perceive  that  the  Court  of  Chancery  made  a  mistake, 
that  it  has  done  wrong.  You  have  had  notice  from 
the  beginning  that  the  Court  would  rectify  the  settle- 
ment^ and  therefore  you  are  to  be  deprived  of  that  which 
you  have  purchased  bond  jidcy  for  valuable  considera- 
tion." If  the  necessity  of  examining  into  the  correctness 
of  the  decisions  of  the  Court  of  Chancery^  and  of  seeing 
that  the  acts  which  it  has  directed  to  be  done  would 
not  be  afterwards  set  aside,  were  to  be  imposed  on  persons 
who  deal  with  others,  on  the  fidth  of  those  acts  and  of 
the  decisions  of  the  Court  being  accurate,  or  if  they  were 
to  be  visited  with  the  consequences  of  the  Court's 
errors,  the  most  grievous  evils  would  arise  in  the 
transactions  of  society.  Such  a  doctrine  would  be 
directly  opposed  to  the  principles  on  which  this  Court 
acts  both  in  appeals  and  in  a  great  number  of  other 
cases ;  such  as,  for  instance,  where  a  hondjide  payment 
is  made  under  a  probate  which  is  afterwards  recaUed. 
I  am  of  opinion,  therefore,  that  this  settlement  could 
not  be  rectified  with  any  view  or  purpose  of  excluding 
the  interest  of  the  Assurance  Company. 


It  is  not  necessary  for  me  to  go  further  on  the  present 
occasion,  but  I  doubt  very  much,  whether,  in  any  view, 
the  Court  would  rectify  the  settlement,  or  treat  the  case 
as  one  of  manifest  mistake  or  miscarriage.  This  case 
is  very  distinct  from  those  referred  to,  where  there  has 
been  a  manifest  omission,  such  as  the  dropping  of 
a  limitation,  or  in  which  there  is  an  error  apparent  on 
the  face  of  the  deed.  It  is  possible  to  conceive,  that 
the  Court  of  Chancery  might,  in  some  cases,  think  it 
an  evil  to  introduce  a  restraint  against  anticipation 
on  the  life  estate  of  the  wife.  The  proposals  here 
contained  no  restraint  against  anticipation,  but  it  is 

said, 
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said^  that  you  must  assume  it  was  intended  to  include  it^        1852. 

because  the  Master,  on  those  proposals,  has  introduced 

a  restraint  against  anticipation  so  far  as  relates  to  the 

personal  estate ;  but  why  might  it  not  be  equally  urged, 

that  there  was  an  error,  and  that  because  he  omitted 

it  in  the  real  estate,  he  ought  also  to  have  omitted  it 

in  the  personal  estate,  and  that  the  proposals  ought 

to  govern  both  settlements?    It  certainly  is,  in  most 

cases,  a  desirable  thing  to  introduce  a  restraint  against 

anticipation,  where  an  estate  is  given  to  the  separate 

use  of  a  married  woman,  and  the  Court  generally 

introduces  it,  particularly  where  a  marriage  has  taken 

place  without  its  sanction ;  but  various  circumstances 

may  exist  which  may  induce  the  Court  not  to  adopt 

that  course. 

Upon  these  three  grounds,  therefore,  I  see  no  reason 
whatever  for  impeaching  this  transaction  or  for  setting 
it  aside.  I  cannot  refrain  from  saying,  that  Mr. 
Boost,  in  his  evidence,  appears  to  be  trying  to  repair 
the  fraud  which  he  had  committed  on  this  lady,  by 
endeavouring  to  commit  another  upon  the  Assurance 
Company. 

On  the  fourth  and  remaining  question  with  respect 
to  the  retainer  of  a  part  of  the  money,  it  appears  to  me 
that  upon  the  two  first  transactions  the  whole  of  the 
purchase-money  was  paid  to  Mrs.  Cock,  but  as  to  the 
two  subsequent  occasions,  I  must  hear  Mr.  Siuart,  in 
reply. 

Mr.  Stuart  replied  as  to  the  objections  under  the 
Annuity  Act,  and  argued,  that  the  retainer  or  return 
must  be  improper  and  fraudulent  in  order  to  come 
within  the  act. 

The 
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The  Master  of  the  Rolls. — ^I  think  the  items  are 
not  fit  and  proper;  but  having  a  discretion  in  the  matter, 
as  I  think  is  correctly  stated  in  the  case  of  Barber  v. 
Gam8on(a)y  and  agreeing  with  Lord  MansfielcTa  ob- 
servations in  Cook  V.  Tower  (J),  that  the  power  to  set 
aside  annuities  is  only  to  be  exercised  in  those  cases 
in  which  there  has  been  something  amounting  to  actual 
fraud,  or  an  improper  retainer,  I  am  of  opinion,  having 
regard  to  the  spirit  of  the  Act  of  Parliament,  that  there 
is  not  sufficient  in  this  case  to  induce  the  Court  to  say, 
that  this  was  such  a  retainer  of  the  consideration 
money  for  the  annuity  as  can  be  considered  a  fraud  on 
the  grantor  of  the  annuity,  or  can  properly  be  treated 
as  a  ground  for  setting  aside  the  whole  transaction. 


I  am  prepared  to  make  a  decree,  in  the  first  cause, 
directing  an  account  of  what  is  due  to  the  Plaintifi 
on  the  footing  of  the  four  annuities,  and  that  in  taking 
such  account,  credit  shall  be  given  to  the  lady  for  those 
items  which  I  have  mentioned. 


{a)  4  JB.&  Aid,  281. 


(6)  1  Taunt,  372. 
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ABATEMENT. 

A  Defendant  died,  and  a  contest  as 
to  one  of  his  testamentary  papers 
prevented  probate  being  granted. 
The  Court,  on  motion,  appointed 
the  executor  named  in  hb  will  to 
represent  the  deceased's  estate  in 
the  cause,  under  the  15  &  16  Vict. 
c.  86, 5. 44.  Hele  v.  Lord  Bexley. 
Page  340 
See  Relator. 

ACCOUNTANT-GENERAL. 
See  Cheque. 

ACCOUNTS. 

See  Costs,  3. 

ACCUMULATION. 

Devise  in  trust  for  A.  for  life,  with 
remainder  to  any  of  his  children,  as 
he  should  appoint  At  the  date  of 
the  will  A.  had  no  child,  but  at 
the  death  of  the  testator  he  had  a 
son,  B.,three  years  old.  il.  by  will, 
appointed  two  trustees  and  their 
heirs,  in  trust  for  B.  and  his  heirs, 

VOL.  XV. 


and  to  be  conveyed  to  him  at 
twenty-three,  with  a  gift  over  to 
other  sons  if  B,  died  under  twenty- 
one  ;  and  he  directed  the  rents  to 
be  accumulated  until  £.,  or  such 
other  sons,  should  attain  twenty- 
three,  and  then  to  pay  them  over. 
Held,  that  the  gift  was  not  too  re- 
mote, and  that  the  direction  to 
accumulate  was  valid.  Peard  v. 
Kekewich,  Page  166 

ACKNOWLEDGMENT. 

iS>ee  Statute  of  Limitations,  2. 

ADEMPTION. 

The  confirmation  of  a  will  by  a  codicil 
does  not  revive  a  legacy  adeemed 
in  the  interval  between  the  will  and 
codicil.     Montague  v.  Montague. 

565 

ADMINISTRATION. 
See  Assets. 
Charity,  1. 
Stating  Suits. 

2  R  ADMI- 
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ADMINISTRATION    SUIT. 

See  Costs,  1. 
Executors. 
Insolvent. 


AFFIDAVITS. 

In  1843,  a  tenant  in  tail  joined  in  re- 
settling one  of  two  family  estates. 
He  disputed  the  validity  of  the 
transaction,  and  subsequently,  in 
1845,  married.  On  that  occasion 
a  settlement  was  executed,  making 
provision  for  the  younger  children 
only  of  the  marriage.  The  instruc- 
tions stated,  that  it  was  desired  to 
keep  his  landed  estates  free  from 
any  settlement,  and  contained  this 
note :  •*  N.  B.— The  eldest  son  will 
take  the  family  estate.''  In  a  suit 
to  set  aside  the  re-settlement  of 
1843,  affidavits  were  produced,  on 
behalf  of  the  infant  eldest  son  of 
the  marriage,  to  show  that,  on  the 
negotiation  for  the  marriage,  it  was 
understood  that,  under  existmg 
settlements,  the  eldest  son  would 
become  entitled  to  considerable 
landed  estates,  and  therefore,  that 
it  was  only  necessary  to  provide  for 
the  younger  children.  Held,  first, 
that  these  affidavits  were  inadmissi- 
ble under  Sir  Oearge  Tumer*8  Act 
(13  &  14  Vict.  c.  35) ;  and  secondly, 
that  if  admitted,  they  did  not  show 
that  the  marriage  proceeded  on  the 
faith  of  the  re-settlement  of  1843, 
and  that  hi  this  suit  no  decree  or 
inquiry  could  be  made  in  favour  of 
the  hi^t  Hoghton  v.  Hoghton. 
Page  278 


AMENDMENT. 
Under  an  order  giving  liberty  to  add 
parties  by  amendment  or  supple- 
mental bill,  a  Plaintiff  may  do  both. 
Minn  v.  Stant.  Page  129 

ANNUITY. 

1.  A  testatrix  being  entitled  to  an 
annuity  during  tlie  life  of  B.,  ef- 
fected an  assurance  on  B.'s  life, 
and  bequeathed  the  annuity  to  C 
Held,  that  the  policy  did  not  pass. 
Hamilton  v.  Baldwin.  232 

2.  A  testator  directed  his  property 
to  be  invested  in  the  funds,  for  the 
best  advantage  of  those  he  should 
after  name;  and  he  bequeathed  50/. 
a-year  to  il.  for  life,  and,  after  her 
decease,  then  that  the  50/.  a-year 
should  go,  half  to  B.  and  the  other 
half  to  C.  Held,  that  the  annuity 
was  perpetual,  and  that  B.  and  C. 
were  entitled  to  such  a  sum  in  the 
funds  as  would  produce  50/.  a-year. 
Potter  V.  Baker.  489 

3.  The  setting  aside  an  annuity  on  the 
ground  of  a  retainer  or  return  of 
the  consideration  is  discretionary, 
and  the  Court  will  not  exercise  its 
jurisdiction  unless  the  retainer  be 
fraudulent  or  improper.  Blackie  v. 
Clark :  dock  v.  Clark.  595 

ANTICIPATION. 
On  the  settlement  of  a  ward,  no 
clause  against  anticipation  was  at- 
tached to  her  separate  life  estate. 
She  incumbered  her  interest.  Held, 
that  the  settlement  could  not  be 
rectified  to  the  prejudice  of  her 
incumbrancers.  Blackie  v.  Clark  ; 
Cocky.  Clark.  595 

APPOR. 
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APPORTIONMENT. 
See  Deed,  1. 

ASSETS. 

A  testator  devised  his  E*  estate, 
subject  to  debts,  &c.,  to  his  wife 
for  life,  with  remainders  over,  and 
he  devised  his  C.  estate,  subject  to 
his  debts,  &c,  to  his  wife  absolutely. 
He  afterwards  mortg^aged  his  E, 
estate.  Held,  on  a  deficiency  of 
the  personal  estate,  that  the  estates 
E.  and  C  ought  to  contribute 
rateably  towards  payment  of  the 
mortgage.  Middleton  v.  Mid- 
dUton.  Page  450 

See  Exoneration. 

ASSIGNMENT. 

See  Chose  in  Action,  2. 
EjusDEM  Generis. 

ATTACHMENT. 
An  attachment  for  want  of  answer 
returnable  immediately  against  a 
Defendant  resident  out  of  the 
jurisdiction  is  irregular.  Zulueta 
V.  Vinent.  273 

ATTORNEY-GENERAL. 
The  Attorney-General  possesses  the 
entire  dominion  over  every  in- 
formation instituted  in  his  name, 
whether  it  be  filed  ex  offido,  or  at 
the  instance  of  a  relator.  The 
Attorney 'General  v.  Haberdash- 
ers' Company.  397 

See  Relator. 


BANK. 
See  Partnership,  3. 

BEQUEST. 

See  Annuity,  1,  2. 
Contingent  Gift. 
Policy. 
Relations. 

Statute  op  Limitations,  1. 
Will. 

BREACH    OF  TRUST. 

1.  Trustees  lent  trust-monies  on  a 
second  mortgage  of  house  property 
greatly  out  of  repair,  and  the  prin- 
cipal part  was  lost.  Held,  that  they 
were  liable  as  for  a  breach  of  trust, 
notwithstanding  a  trustee  indem- 
nity clause,  declaring  they  should 
not  be  liable  for  the  insufficiency 
or  deficiency  in  value  of  any  secu- 
rities, except  through  their  wilful 
default.     Drosier  v.  Brereton. 

Page  221 

2.  In  charging  trustees  for  breaches  of 
trust  and  the  costs  of  suit,  it  is 
immaterial  how  the  trust  was  cre- 
ated, and  whether  for  valuable 
consideration,  or  by  the  voluntary 
gift  of  the  trustees  themselves. 

Ibid. 

3.  Under  a  power  to  invest  trust- 
money  **  on  real  securities,"  a  trus- 
tee lent  it  to  a  Railway  Company, 
on  the  usual  assignment  of  the 
•*  undertaking,"  tolls,  &c. — the 
principal  not  payable  till  seven 
years.     Held,  that  whether   real 

2  r  2  security 
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security  or  not,  tbe  investment  was 
improper.     Mant  v.  Leith. 

Page  524 

See  Compound  interest. 
Costs,  4. 
Lien. 

Parties,  2. 
Trustees. 


CANAL. 

See  Injunction. 

CHAMPERTY. 

A  party  prosecuting  his  claim  to  a 
fiind  in  Court,  and  to  which  he 
was  ultimately  found  entitled, 
mortgaged  it  pendente  lite  to  en- 
able him  to  carry  on  his  claim. 
Held,  not  void  for  champerty. 
Cockell  V.  Taylor.  103 

CHAPEL. 

See  Parties,  1. 

CHARGE   ON   REAL  ESTATE. 
See  Legatees. 

CHARITY. 

1.  The  administration  of  a  charity 
by  a  Court  of  Equity  ought  not 
to  be  continued  after  a  scheme, 
and  final  decree.  The  Attorney- 
General  v.  Haberdashers'  Com- 
pany. 397 

2.  A  testator  devised  property  pro- 
ducing 47/.  a-year  to  a  Corpo- 
ration in  ^'  trust  and  confidence," 


to  pay  three  sums  of  20/.,  10/., 
and  10/.  to  three  charitable  objects ; 
and  so  long  as  certain  taxes  con- 
tinued, what  the  Corporation  could 
not  spare  "  out  of  the  overplus  of 
the  rent,"  viz.  7/.,  should  be  de- 
ducted out  of  the  two  sums  of  10/. 
and  10/.  The  rental  increased. 
Held,  that  the  Corporation  took 
merely  seven  forty-sevenths  of  such 
increase,  and  that  also  subject  to 
the  payment  of  the  ordinary  repairs, 
&c.,  of  the  property.  The  At- 
tomey-Oeneralw.  The  Corporation 
of  Beverley.  Page  540 

3.  Rules  of  law  stated  as  to  the  rights 
of  parties  to  the  increased  rents  of 
charity  estates.  Ibid. 

See  Attorney-General. 
Relator. 

CHARTER  PARTY. 

1.  Observations  on  an  opinion  ex- 
pressed by  Lord  Cottenham,  that 
when  a  merchant  enters  into  a 
charter  party  in  his  own  name, 
containing  a  clause  that  no  goods 
shall  be  taken  aboard  without  the 
consent  of  the  freighter  or  his  agent, 
and  that  the  vessel  shall  be  con- 
signed to  the  fireighter's  agent,  both 
in  England  and  abroad,  a  third 
party  may  deal  with  the  corre- 
spondent abroad  with  respect  to 
the  cargo,  without  inquiring  as  to 
the  rights  and  relations  existing 
between  the  charterer  and  his  cor- 
respondent.    Zulueta  y.  Tyrie. 

677 

2,  A.  chartered  a  ship  in  his  own 
name,  and  consigned  it  to  B.  in 

Cuba, 
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Cuba,  under  an  agreement  tbat  B. 
should  ship  goods  and  consign  them 
to  il.,  and  that  A.  should  accept 
B,'s  bills  for  their  value.  After  B, 
had  accepted  bills  on  the  faith  of 
the  agreement,  B.  sold  the  cargo 
to  C,  who  had  notice  of  the  terms 
of  the  charter  party,  and  it 
was  consigned  to  another  person. 
Held,  that  assuming  that  the  fiict 
ofA.'s  appearing  principal  on  the 
charter  party  made  it  incumbent 
on  C.  to  ascertain  the  relations 
between  A.  and  £.,  yet  that,  as  B. 
was  actually  the  principal,  and  not 
the  agent  of  il.,  C  could  safely 
deal  with  him  for  the  cargo,  and 
that  the  circumstance  that  B, 
had  committed  a  fraud  on  A.  did 
not  prevent  C,  from  obtaining  a 
good  title  to  the  goods.  Zulueta 
Y.  Tyrie.  Page  577 

CHEQUE. 
A  cheque  of  the  Accountant- General 
in  favour  of  ^.  JB.,  but  not  delivered 
out,  is  not  A,  B.*s  property,  so  as 
to  be  liable  to  be  seized  by  the 
Sheriff  under  the  provision  of  the 
1  &  2  Vict.  c.  110,  5.  12.  Leave 
to  seize  such  a  cheque  refused,  but 
a  stop  order  was  granted.  Courtoy 
V.  Vincent.  486 

CHOSE  IN  ACTION. 

].  A  purchaser  of  a  chose  in  action 
takes  it  subject  to  all  equities ;  and, 
therefore,  where  A,  mortgaged  a 
fund  in  Court  to  B.,  and  afterwards 
joined  B,  in  a  sub-mortgage  to  C, 
and  it  was  decided  that  the  mort- 


gage to  C.  was  fraudulent  and 
void — Held,  that  it  was  void  also 
as  to  C,  and  that  neither  A,'s 
concurrence  in  the  6rst  or  second 
mortgage  prevented  him  from  in- 
sisting on  the  invalidity  of  the  trans- 
action with  JB.,  he,  il.,  not  being 
cognisant  of  his  rights.  Cockell  v. 
Taylor.  Page  103 

2.  A  debt  or  other  chose  in  action 
may  be  assigned  in  equity,  without 
any  concurrence  on  the  part  of  the 
debtor,  and  no  particular  words  are 
necessary  for  that  purpose.  Bell  v. 
The  London  and  North- Western 
Railway  Company.  548 

3.  A  Railway  contractor  gave  his 
bankers  a  letter  directing  the  Rail- 
way Company  to  pass  the  cheques 
which  might  become  due  to  him 
**  to  his  account  with  the  bank.*' 
Held,  that  this  was  not  an  equitable 
assignment,  but  that  it  would  have 
been,  if  it  had  directed  the  cheques 
to  be  passed  to  the  bank.       Ilnd. 

CLASS. 

See  Relations. 

CODICIL. 

See  Ademption. 

COMPANY. 

See  Railway. 

Winding-up  Act. 

COMPENSATION. 
See  Railway,  2,  3,  4,  5,  6. 

COMPOUND  INTEREST. 
1.  Principles  on  which,  in  cases  of 
breach  of  trust,  trustees  are  charged 
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with  simple  and  compound  in- 
terest, and  with  the  profits  made  in 
the  investment  of  trust-money  in 
trade.   Jones  v.  FoxalL   Page  388 

2.  Generally,  an  executor  improperly 
retaining  balances  is  charged  with 
interest  at  four  per  cent. ;  but  if, 
in  addition,  he  commits  a  breach 
of  trust,  or  changes  money  from  a 
proper  into  an  improper  state  of 
investment,  he  is  charged  five  per 
cent.  If  he  employ  the  trust-money 
in  trade,  he  will  be  charged  either 
with  the  profits,  or  five  per  cent, 
compound  interest.  Ibid, 

3.  From  1834  to  1850,  a  trustee, 
who  ought  to  have  withdrawn  a 
trust-fund  from  a  trading  firm,  of 
which  he  was  a  member,  neglected 
to  do  so.  He  was  charged  with 
compound  interest  at  five  per  cent., 
and  with  costs.  Ibid, 

CONSIDERATION. 

See  Vendor  and  Purchaser,  2, 3,4. 
Voluntary  Deed,  1. 

CONSTRUCTION. 

See  Cheque. 

Deed,  1,3.    . 

Estate  for  life. 

Hotchpot. 

Insolvent. 

Judgment. 

Power. 

CONTINGENT  GIFT. 

Bequest  of  residue  equally  between 
A,  and  B,  (the  wife  of  C);  and 
if  C,  survived  B,,  for  him  for  life, 
and  afterwards  to  their  four  chil- 


dren. Held,  that  the  children  took 
only  in  the  event  of  C.  surviving  B. 
Cattley  v.  Vincent.         Page  198. 

CONTRACT. 

1.  A  testator  who  had  by  his  will  be- 
queathed 12,500/.  to  his  daughter, 
stated,  on  the  proposals  for  her 
marriage,  that  he  would  give  her 
as  a  portion  2,000/. ;  and  he  pro- 
ceeded, "  nor  will  that  be  all :  she 
is  and  shall  be  noticed  in  my  will, 
but  to  what  further  amount  I  can- 
not say,"  &c.  He  revoked  his 
will,  and  died  without  bequeathing 
her  the  12,500/.  Held,  that  there 
was  no  binding  contract  to  give 
her  more  than  2,000/.  Moorhovse 
V.  Colvin,  341 

2.  At  common  taw,  if  A,  make  a 
statement  to  JB.,  knowing  it  to  be 
false,  and  inducing  him  to  do  an 
act  whereby  B.  is  injured,  an 
action  will  lie,  though  A,  derived 
no  profit  or  advantage  from  the 
statement  or  the  act.  Money  v. 
Jorden,  372 

3.  Equity  follows  the  doctrine  with- 
out inquiring  whether  the  state- 
ment made  were  false  or  true ;  but 
if  a  deliberate  statement  be  made 
by  A,  to  B,y  who,  believing  it, 
enters  into  engagements  on  the  &ith 
of  it.  A,  is  not  permitted,  by  any  act 
of  his  own,  to  falsify  it,  and  will  be 
compelled,  so  far  as  lies  in  hispower, 
to  make  good  the  statement.  But 
held,  by  Lord  Cranworth^  on  ap- 
peal, that  in  equity,  as  well  as  at 
law,  the  doctrine  only  applies  when 
the  statement  is  untrue.  Ibid, 

4  A. 
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4.  A  man  who  by  his  ddiberate  asser- 
tion induces  another  to  enter  into 
obligations,  cannot  afterwards,  by 
his  acts,  negative  the  truth  of  that 
assertion.     Money  v.  Jorden, 

Page  372 

5.  The  Defendant,  a  bond  creditor  of 
the  Plaintiff,  promised,  on  the 
Plaintiff's  marriage,  never  to  en- 
force it;  and  the  manriage  took 
effect  on  the  fieiith  of  such  assur- 
ance. Held,  that  the  Defendant 
was  bound  to  give  effect  to  the  pro- 
mise, and  an  injunction  was  grant- 
ed to  restrain  her  suing  on  the 
bond.  Ibid. 

See  Injunctiok. 

CONVERSION. 

See  Specific  Enjoyment. 

COSTS. 

1.  Bill  by  the  owner  against  his 
mortgagees  and  the  trustee  of  a 
fund,  to  compel  payment,  held  to 
be  a  suit  for  administration  and 
not  redemption,  and  the  costs  of 
all  parties  were  ordered  to  be  paid 
out  of  the  fund  in  the  6rst  instance. 
Bryant  v.  BlackwelL  44 

2.  The  rule,  that  the  costs  of  a  suit 
for  specific  performance  depend 
upon  when  the  title  was  first  shown, 
is  to  be  strictly  adhered  to.  Wil- 
kinson  v.  Hartley.  183 

3.  The  mere  fieict  that  an  executor 
neglected  to  render  accounts  when 
asked,  is  not  of  itself  sufficient  to 
make  him  liable  to  the  costs  of  a 
suit  for  administering  the  estate. 
White  y.  Jackson.  191 


4.  A  married  woman  was  entitled  for 
life  for  her  separate  use,  without 
power  of  anticipation,  with  power 
to  consent  to  varying  the  invest- 
ment of  the  trust-fund.  She  sanc- 
tioned the  investment  on  an  im- 
proper security :  Held,  that  she 
was  not  entitled  to  the  costs  of  a 
suit  instituted  by  her  against  the 
trustee  to  repair  the  breach  of  trust, 
and  was  liable  to  pay  the  costs  of 
the  other  Defendants.  Mant  v. 
Leith.  Page  524 

See  Dismissal. 

Mortgagor  &  Mortgagee,  2. 
Reversionary  Interest. 
Set-off. 
Taxation,  10.] 

COVENANT  FOR  QUIET 
ENJOYMENT. 

A.  B.  covenanted  with  his  lessee  for 
quiet  enjoyment  as  agamst  any 
person  "  claiming  by,  from,  or 
under"  him.  An  eviction  by  a 
prior  appointee  of  A.  B.  and  C.  D. 
is  a  breach  of  the  covenant.  Held, 
also,  that  the  case  was  not  altered 
by  the  grant  to  the  lessee  being 
''  as  far  as  in  his  power  lay,  or  he 
lawfully  mightor  could."  Calvert  v. 
Sebright.  156 


DEATH. 
See  Presumption. 

DECREE. 
See  Executors. 

Vendor  and  Purchaser,  6. 
WiNDiN<3-up  Act,  2. 

DEED. 
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DEED. 
1.  Mrs.  C.  had  a  power  to  appoint 
three  sums  of  10,000/.  each  :  the 
first,  under  her  father's  will,  amongst 
her  children;  the  second,  under 
her  mother's  will,  to  any  person  ; 
and  the  third,  also  under  her 
mother's  will,  amongst  her  children. 
In  1836  the  second  sum  was  ap- 
pointed to  her  husband,  and  paid 
to  him.  In  1838  the  legacy  duty 
was  paid  on  the  third  sum,  which 
reduced  it  to  9,900/.  In  1842 
she  purported  to  appoint  the  two 
sums  of  10,000/.  under  her  mother's 
will  to  her  two  daughters  equally  ; 
and  in  1843  she,  by  her  will, 
appointed  9,900/.,  described  as 
derived  from  her  father,  to  her 
daughter  A.  J?.,  and  10,000/., 
also  described  as  settled  by  her 
father  and  mother,  to  the  other 
daughter  C  2>.,  and  she  confirmed 
the  deeds  of  1842,  so  far  as  they 
were  valid,  and  not  inconsistent 
with  her  will;  and  declared  that, 
if  she  had  exceeded  her  powers, 
her  will  should  have  effect  under 
the  doctrine  of  election.  The 
Court  having  come  to  the  con- 
clusion that  Mrs.  C,  when  she 
made  her  will,  believed  she  had 
the  power  of  appointing  19,900/., 
and  appointed  9,900/.  to  A.  B., 
and  10,000/.  to  C,  D.,  Held,  that 
the  doctrine  of  Page  v.  Leapingwell 
applied,  and  that  as  the  testatrix 
had  then  only  the  power  of  ap- 
pointing the  first  sum  of  10,000/. 
it  must  be  divided  between  the 
two    legatees    in    the    proportion 


of  99  to  100.      Laurie  v.  Clutlan. 
Page  65 

2.  When  a  party  is  sulijeet  to  the 
obligation  of  showmg  that  an  im- 
professional  person  understood  the 
contents  of  a  deed  which  he  exe- 
cuted, the  mere  proof  of  its  having 
been  read  over  to  him,  unac- 
companied with  proper  explana- 
tions, is  not  sufiicient  to  satisfy 
the  Court,  that  the  person  hearing 
it  read  understood  it.  HoghUm 
V.  Hogkton.  278 

3.  Four  deeds,  though  bearing  date 
on  four  consecutive  days,  held  to 
be  necessarily  connected  together, 
and  to  form  one  transaction.  Ford 
v.  Stuart,  493 
See  Estate  for  life. 

Hotchpot. 
Reconveyatice. 

DELAY. 

iSee;  Laches. 
Rehearing. 

DEMURRER. 
See  Ejectment  Bill. 

DISMISSAL. 

1 .  Where  a  suit  becomes  nugatory  by 
matters  subsequent,  the  Court, 
upon  motion,  has  jurisdiction  to 
dismiss  it  without  costs.  Sutton 
Harbour  Improvement  Company  v. 
Hitcliens.  161 

2.  A  suit  having  been  instituted  on 
the  authority  of  a  reported  case, 
which  was  afterwards  reversed,  the 
Court,  after  looking  simply  into 
the  record,  dismissed  it  without 
costs.  Ibid. 

3.  The 
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3.  The  Court  cannot  go  into  the 
merits  on  a  motion  to  dismiss,  nor 
can  it  make  a  Defendant  pay  the 
costs  of  a  Plaintiff  where  the  bill  is 
dismissed.  Sutton  Harbour  Im- 
provement Company  v.  Hitckens. 
Page  161 

DEVISE. 
See  Will,  and  the  references. 

DOMICILE. 

1 .  A  Scotchman  came  to  England  at 
the  age  of  sixteen,  and  remained  in 
the  English  naval  service  until  his 
death  in  1848.  Held,  that  he  had 
not  lost  his  domicile  of  origin. 
Brown  v.  Smith.  444 

2.  The  mere  declaration  of  intention 
to  change  a.  domicile,  without  an 
actual  change  of  residence,  is 
inoperative  to  create  a  new  domi- 
cile. Ilnd, 

3.  To  constitute  a  new  domicile,  there 
must  be  not  only  the  factum  of 
residence  in  a  place,  but  the  ani- 
mus manendi.  Ibid. 


EJECTMENT  BILL. 
The  Plaintiff  demised  a  number  of 
small  leasehold  houses  to  the 
Defendant,who  having  committed  a 
forfeiture,  the  Plaintiff  re-entered 
and  determined  the  lease.  The 
Defendant  thereupon  distrained  on 
the  tenants,  and  prevented  the 
Plaintiff  taking  possession  and 
repairing,  and  the  Plaintiff  appre- 
hended a  forfeiture.  The  Defend- 
ant had  also,  being  insolvent, 
received  the  rents ;  and,  in  conse- 


quence of  his  conduct,  the  property 
had  become  greatly  depreciated, 
and  some  of  the  houses  had  been 
abandoned  by  the  tenants.  The 
bill  prayed  an  account  of  the  rents, 
an  injunction  to  restrain  the 
Defendant  from  receiving  the  rents 
and  distraining,  and  that  the  right 
might  be  determined  under  the 
Court  A  general  demurrer  was 
allowed.     Aldis  v.  Eraser. 

Page  215 

EJUSDEM  GENERIS. 

A .  assigned  **  all  his  ready  money, 
securities  for  money,"  &c.  &c., 
*^  and  all  other  his  personal  estate 
and  effects  whatsoever  or  where- 
soever of  or  belonging,  or  due  or 
owing  to  him."  Held,  that  the 
general  words  passed  only  property 
ejusdem  generis  with  that  specified, 
and  that  they  did  not  convey  a 
contingent  reversionary  interest  in 
a  legacy.     Re  Wright* s  Trusts. 

367 

ELECTION. 

In  1842,  a  parent,  having  a  power 
to  appoint  two  separate  sums  of 
5,000/.  and  10,000/.  amongst  his 
children,  made  his  will,  by  which 
he  appointed  the  5,000/.  to  James ^ 
and  the  10,000/.  between  Theodosia 
and  Catherine,  In  1844,  he,  by 
deed,  appointed  the  5,000/.,  which 
he  had  before  appointed  by  will 
to  James y  to  Theodosia.  In  1846, 
he,  by  codicil,  confirmed  his  will, 
and  he  died  in  1847.  Theodosia 
claimed  the  two  sums  of  5,000/., 

but 
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bat  JcaM%  contended,  first,  that 
she  was  bound,  by  election,  to  give 
effect  to  the  bequest  of  5,000/.  to 
him,  or  to  relinquish  the  5,000/. 
given  her  by  the  will ;  and,  second- 
ly, that  the  appointment  of  1844 
was  a  satis&ction  of  the  legacy  of 
5,000/.  Held,  that  no  case  of 
election  had  arisen,  but  that  the 
legacy  to  Theodosia  was  satisfied, 
and  the  amount  unappointed. 
Montague  y.  Montague, 

Page  565 

See  Leoact  Duty. 

EQUITABLE  WASTE. 

See  Waste. 

ESTATE  FOR  UFE. 

1.  By  a  settlement,  made  on  the 
marriage  of  a  widow,  having  chil- 
dren, real  estate  was  conveyed  by 
her  to  a  trustee  and  his  heirs  upon 
trust  for  her  separate  use  for  life, 
with  remainder  in  trust  for  her 
children  as  tenants  in  common 
(omitting  the  limitation  to  their 
heirs),  Held,  that  they  took  life 
estates  only.    HoUiday  v.  Overton. 

480 

2.  The  rule,  that  the  estate  of  the 
cestuia  que  trust  is  commensurate 
with  that  given  to  the  trustees,  is 
inapplicable  to  limitations  in  a 
deed;  therefore,  where  an  estate 
was  limited  to  trustees  in  fee,  but 
the  trust  in  favour  of  the  cestuis 
que  trust  wanted  the  ordinary 
words  of  inheritance.  Held,  that 
they  took  life  estates  only.      Ibid. 


ESTATE  TAIL. 
See  Tenant  in  Tail. 

EVIDENCE. 
See  Affidavits. 

Without  Peejudice. 

EXCEPTIONS. 
See  Vendor  and  PuttciuaER,  9. 

EXECUTORS. 
Legatees  and  annuitants  are  bound 
by  the  proceedings  in  a  suit  for 
administration,  between  the  exe- 
cutors and  residuary  legatees  and 
devisees;  although  there  may  be 
a  question  as  to  the  debts  being 
primarily  charged  on  the  real  estate, 
and  which  may  incidentally  afiect 
them.  Therefore,  after  decree  in 
such  a  suit,  legatees  cannot  sustain 
an  administration  suit  against  the 
executors,  Jennings  y.  Paterson. 
Page  28 

See  Costs,  3. 
Interest. 

EXONERATION. 

Devise  to  il.,  JB.,  and  C.  of  real  and 
personal  estate,  upon  trust,  to  pay 
debts  and  then  the  legacies  be- 
queathed by  any  codicil,  and  the 
residue  to  il.,  JB.,  and  C,  her 
executors.  By  a  codicil  the  tes- 
tatrix devised  her  Fradswell  es« 
tate  to  her  sister  for  life,  and, 
after  her  death,  to  be  sold  for  the 
payment  of  legacies ;  and  she  then 
bequeathed  legacies  to  a  con- 
siderable amount.  Held,  that  the 
persona] 
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peraonal  estate  was  not  exonerated, 
so  as  to  make  the  Fradswell 
estate  primarily  applicable  to  the 
payment  of  the  legacies.  WhiMon 
V.  Spode.  Page  537 


FAMILY  ARRANGEMENT. 
See  Parbnt  and  Child. 

FEME  COVERT. 
See  Fraud. 

SOUCITOR  AND  CUENT. 

FOREIGN  LAW. 

1.  This  Court  will  not  carry  into 
effect  an  interlocutory  decree  of  a 
foreign  court.     Paul  v.  Roy. 

433 

2.  In  a  Scotch  transaction,  a  sum  of 
money  was  deposited  in  the  Scotch 
Bank,  in  the  names  of  il.  and  B., 
for  specified  purposes,  but  they 
misapplied  it,  and  each  received  a 
portion.  By  an  interlocutory  order 
of  the  Scotch  Court,  they  were 
**  jointly  and  severally"  ordered  to 
pay  the  amount  misapplied  into 
the  Bank  of  Scotland.  B,  came  to 
England f  and  A.  being  obliged  to 
pay  the  whole,  obtained  an  assign- 
ment of  the  order,  and  instituted  a 
suit  here  to  compel  B.  to  pay  his 
share,  or  contribute  rateably .  Held , 
that  the  order  of  the  Scotch  Court 
was  not  final,  and  that  this  Court 
would  not  entertain  jurisdiction. 
The  bill  was  dismissed.  Ihid. 

3.  Whether  the  proper  mode  of  en- 
forcing a  foreign  judgment  *  is  not 
by  action  at  law,  qrusre,         Ihid, 


FRAUD. 
A  married  woman,  having  separate 
estate,  joined  with  her  trustee, 
who  was  her  confidential  medical 
attendant,  in  granting  annuities 
secured  on  her  separate  estate 
for  his  benefit.  She  afterwards 
sought  to  set  them  aside,  as  against 
the  grantees.  Held,  that  the  onus 
of  proving  their  invalidity  was  on 
her,  and  it  appearing  that  she 
understood  the  transaction,  and 
no  undue  persuasion  or  coercion 
having  been  proved,  it  was  held 
that  they  could  not  be  impeached. 
Held  also  that  the  principle  of 
Archer  v.  Hudson  did  not  apply 
to  the  case.  Blackie  v.  Clark ; 
Cock  v.  Clark.  Page  595 

See  Contract,  2,  3,  4,  5. 

Dud,  2. 

Priority. 

Reconveyance. 

Vendor  and  Purchaser, 
2,  3,  4,  5. 

FRAUDULENT  CONVEYANCE. 
See  Voluntary  Conveyance. 

FREIGHT. 
See  Charter  Party,  1. 


GENERAL  ORDERS. 

78th  Order  of  May  1845. 
See  Pro  Confesso. 
26th  Order  of  2nd  of  November  1 850. 
See  Order  of  Course,  2. 

GUARDIAN. 

Uncle  and  aunt  appointed  guardians 

of  the  person  of  an    infant  on 

petition 
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petition  without  suit  or  reference, 
no  allowance  being  asked.  In  re 
Neale.  Page  25 


HOTCHPOT. 
On  a  marriage,  two  separate  sums 
were  provided  by  two  separate 
deeds,  for  the  portions  of  younger 
children,  and  each  deed  contained 
a  hotchpot  clause.  Held,  that 
these  clauses  were  separate  and 
distinct,  and  operated  only  on  the 
fund  contained  in  each  settlement 
respectively.  Montague  v.  Mon- 
tague. 565 

HUSBAND  AND  WIFE. 

1.  A  gift  may  be  made  by  a  husband 
to  his  wife,  which,  though  bad  in 
law,  will  be  supported  in  equity. 
Though  the  property  does  not  pass 
at  law,  yet,  in  equity,  a  husband, 
being  the  legal  owner,  may  become 
a  trustee  for  his  wife,  and  if  by 
clear  and  irrevocable  acts  he  has 
made  himself  a  trustee,  the  gift  to 
his  wife  will  be  conclusive.  Mews 
V.  Mews.  529 

2.  To  constitute  a  gift  between 
husband  and  wife,  there  must 
either  be  a  clear  irrevocable  gift  to 
a  trustee  for  the  wife,  or  some 
clear  and  distinct  act  of  the  hus- 
band, by  which  he  divested  himself 
of  his  property,  and  engaged  to 
hold  it  as  a  trustee  for  the  separate 
use  of  his  wife.  If  a  man  were  to 
deposit  money  with  bankers,  direct- 
ing them  to  hold  it  for  his  wife, 
that  would  probably  be  sufficient. 

Ibid. 


.  A  farmer's  wife,  with  his  know- 
ledge and  sanction,  deposited  the 
produce  of  the  surplus  butter,  eggs, 
and  poultry  with  a  firm  in  her 
own  name,  and  he  called  it  her 
money.  On  his  death-bed  he 
gave  his  executor  directions  to 
remove  the  money,  and  do  the 
best  he  could  with  it  for  his  wife. 
Held,  that  the  evidence  was  not 
sufficient  to  establish  a  gift  between 
them,  and  that  the  husband  had 
neither  made  the  firm  nor  himself 
trustees  for  his  wife.  Mews  v. 
Mews.  Page  529 

See  Voluntary  CJohvbyance. 


IGNORANCE. 
See  Laches,  1 . 

INCOME  TAX. 

Gift  by  will  of  a  rent-charge  "  dear 
of  legacy  duty  and  every  other 
deduction  whatsoever,"  Held,  that 
it  was  not  to  be  taken  clear  of  the 
property  or  income  tax.  Leth- 
bridge  v.  Thwrlow.  334 

INFANT. 

See  Guardian. 

INJUNCTION. 

A  contract  was  entered  into  between 
a  Canal  Company  and  the  Plain- 
tifis,  the  owners  of  paper  mills,  as 
to  the  mode  of  enjoyment  of  the 
waters  by  which  both  were  sup- 
plied. The  Company  did  acts  in 
violation  of  the  contract.  Held, 
that  it  was  no  answer,  upon  a  bill 

for 
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for  a  perpetual  injunction,  to  say, 
that  the  acts  proposed  would  not 
be  injurious,  or  even  to  prove  that 
they  were  beneficial  to  the  Plain- 
tiffs ;  and  the  Court,  although  no 
evidence  was  given  of  any  actual 
damage  done,  made  a  decree  for  a 
perpetual  injunction.  Dickenson 
V.  Grand  Junction  Canal  Com- 
pany. Page  260 

INSOLVENT. 

In  1829,  R.  P.  took  the  benefit  of 
the  Insolvent  Act,  7  Oeo.  4,  c.  57. 
He  executed  at  the  time  a  warrant 
of  attorney,  but  no  judgment  was 
entered  up;  and  he  died  in  1849, 
leaving  subsequently  acquired  as- 
sets. Held,  that  a  scheduled  cre- 
ditor could  not  maintain  a  suit  to 
make  the  assets  liable.  Thomas 
V.  Pinnell.  148 

INTEREST. 

Executor  engaged  in  trade,  and  mix- 
ing the  assets  with  his  own  at  his 
bankers,  charged  with  compound 
interest  at  five  per  cent.  Williams 
V.  Powell.  461 

See  Taxation,  1. 

IRREGULARITY. 
See  Attachment. 


JUDGMENT. 

After  twelve  months,  a  judgment 
creditor  may  enforce  his  equitable 
charge  against  the  real  estate, 
although  twelve  months  have  not 


I  since  its  registration.     The 

Derbyshire  and  Staffordshire,  &c., 

Railway  Company  v.  Bainbrigge, 

Page  146 

See  Taxation,  18. 

JURISDICTION. 
See  Foreign  Law. 


LACHES. 

1 .  A  party  relying  on  his  ignorance 
of  facts,  must  show,  not  only 
that  he  had  not  the  information, 
but  that  he  could  not,  with  due 
diligence,  obtain  it.  Wason  v. 
Wareing  151 

2.  The  Plaintiff,  a  surety,  sought  to 
set  aside  a  deed  executed  in  1848, 
on  the  ground  that  he  had  been 
released  by  a  transaction  between 
the  principals  in  1842,  of  which  he 
was  ignorantin  1848.  It  appeared 
that  he  had  made  inquiries  in  1845, 
and  was  referred  to  persons  who 
could  give  him  the  information, 
but  neglected  to  do  so  until  the 
end  of  1 849,  when  he  obtained  it. 
Held,  that  having  in  1845  the 
means  of  acquiring  the  knowledge, 
he  must  be  deemed  to  have  had  it 
in  1848,  and  his  bill  was  dismissed. 

Ibid. 

3.  Laches  not  to  be  imputed  to  a 
vendor  for  delay  in  filing  his  bill, 
where  to  the  last  the  purchaser 
insists  on  the  contract,  but  disputes 
its  effect.  Lord  James  Stuart  v. 
The  London  and  North  Western 
Railway  Company.  513 

See  Priority. 

LANDS 


Digiti 


zed  by  Google 


622 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


LANDS  CLAUSES  ACT. 
See  Railway,  1 — 8. 

LEGACY. 
See  ExovERATiov. 


LEGACY  DUTY. 

Under  the  acU  of  1795  and  1805, 
no  legacy  duty  is  payable  on  the 
▼alue  of  personal  estate  given  up 
by  one  legatee  to  another  under 
the  doctrine  of  election;  but  where 
the  testator  devises  his  own  real 
estate  to  A.^  and  bequeaths  A.'s 
personal  estate  to  B.,  the  legacy 
duty  is  payable  on  the  value  of 
the  personal  estate  so  charged  on 
the  testator's  real  estate.  Laurie 
V.  Clutton.  Page  131 

LEGAL  PERSONAL  REPRE- 
SENTATIVES. 

See  Abatem£MT. 

LEGATEES. 

Legatees  and  annuitants  are  bound 
by  the  proceedings  in  a  suit  for 
administration,  between  the  ex- 
ecutors and  residuary  legatees  and 
devisees ;  although  Uiere  may  be  a 
question  as  to  the  debts  being 
primarily  charged  on  the  real  estate, 
and  which  may  incidentally  affect 
them.  Therefore,  after  decree  m 
such  a  suit,  legatees  cannot  sustain 
an  administration  suit  against  the 
executors.    Jennings  v.  Paterson. 

28 
LETTERS. 
See  Without  Prejudice. 


LIEN. 

When  trust  funds  are  invested  on  an 
improper  security,  the  parties  in- 
terested have  a  lien  on  the  securities 
into  which  it  is  traced*  Mant  v. 
Leitk.  Page  524 


MARRIED  WOMAN. 

See  Costs,  4. 

Husband  and  Wipe. 
Security  ^r  Costs. 
Taxation,  22. 

MERGER. 
See  Reconveyance,  1,  2. 

MORTGAGE. 

iSnm  Assets. 

Power  of  Sale. 

MORTGAGOR  AND  MORT- 
GAGEE. 

.  A  mortgagee  in  possession  of  part, 
and  allowing  the  mortgagor  to 
retain  possession  of  the  rest,  is  not 
at  the  suit  of  a  subsequent  incum- 
brancer, to  be  charged,  construc- 
tively, as  in  possession  of  the  whole. 
Soar  V.  Dalby.  156 

.  A  mortgagee  had  a  power  of  sale, 
and  of  retaining  his  costs,  charges, 
and  expenses.  He  sold ;  but  the 
purchaser  resisted  the  completion, 
on  the  ground  of  misdescription. 
Being  advised  by  Counsel  that  the 
objection  was  untenable,  he  filed  a 
bill  for  specific  performance,  which 
was  dismissed  with  costs.    Held, 

upon 
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upon  a  redemption,  that  be  could 
not  charge  the  costs  of  the  suit. 
Peerg  v.  Ceeley.  Page  209 

See  Costs,  1. 

Receiver,  1,  2. 

MOTION. 
See  Solicitor  and  Client. 


NEXT  FRIEND. 
See  Taxation,  22. 

NEXT  OF  KIN. 
See  Relations. 

NOTICE. 
See  Laches,  1,  2. 


ORDER. 
See  Ward  op  Court,  5. 

ORDER  OF  COURSE, 

1.  The  rule  that  on  application  for 
orders  of  course  all  material  facts 
must  be  stated  is  to  be  strictly 
adhered  to.     Re  Winterbottam. 

80 

2.  An  application  to  the  M.  R.  to 
discharge  a  Rolls'  order  of  course, 
made  in  a  cause  attached  to 
another  branch  of  the  court,  re- 
fused with  costs.    Cooper  v.  Knox. 

102 
See  Taxation,  12,  17,  18,  19. 


PARENT  AND  CHILD. 

1 .  Distinction  between  the  cases  where, 
as  between  strangers,  benefits  are 
obtained  by  undue  influence,  and 
arrangements  entered  into  for  the 
peace  of  families  and  the  security 
of  family  property.  Hoghton  v. 
Hoghton.  Page  278 

2.  If  a  person  obtain  by  voluntary 
donation  a  large  pecuniary  benefit 
from  another,  die  burthen  of  prov- 
ing the  transaction  righteous  falls 
on  the  person  taking  the  benefit, 
and  this  is  proved  by  showing  that 
the  donor  folly  understood  what  he 
was  doing ;  but  where  the  relation 
of  the  parties  is  such,  that  undue 
influence  might  have  been  exer- 
cised, it  must  also  be  shown  that 
the  disposition  of  the  donor  was 
not  produced  by  undub  influence. 
In  many  cases,  the  Court,  from  the 
relations  existing  between  the  par- 
ties, infers  the  probability  of  undue 
influence,  as  in  the  cases  of  guar- 
dian and  ward,  solicitor  and  client, 
spiritual  adviser  and  pupil,  medical 
adviser  and  patient,  and  the  like. 
Transactions  between  such  persons 
are  watched  with  jealousy,  not 
only  to  see  that  the  party  fully 
understood  the  act,  but  also  that  it 
was  not  brought  about  by  the  exer- 
cise of  that  influence.  The  relation 
of  parent  and  child  comes  within 
this  class.  lUd, 

3.  Such  an  influence  is  not  discoun- 
tenanced by  the  Court,  but  it  ought 
to  be  exercised  for  the  benefit  of 
the  person  subject  to,  and  not  of 
the  person  possessing  it.  Ibid, 

4.  In 
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4.  In  family  arrangements,  though 
the  influence  exists,  and  has  pro- 
bably been  exercised,  yet  if  the 
transaction  be  one  that  tends  to 
the  peace  or  security  of  the  family, 
to  the  avoiding  of  family  disputes 
and  litigation,  or  to  the  preserva- 
tion of  the  family  property,  the 
same  principles  are  not  applied  as 
to  dealings  between  strangers,  but 
such  principles  are  then  applied, 
as,  on  the  most  comprehensive 
experience,  have  been  found  to  tend 
most  to  the  interest  of  families. 
The  cases  relating  to  the  re-settle- 
ment of  the  family  property  appear 
stronger.  Hoghton  v.  Ifoghton, 
Page  278 


See  Contract,  I. 
'  Tenant  in  tail. 

PARTIES. 

1.  Trustees  of  a  chapel,  with  the 
assent  of  the  majority  of  the  men 
subscribers,  were  authorised  to 
mortgage  or  sell  it.  They  mort- 
gaged it  for  600/.,  with  a  power  of 
sale.  The  mortgagee  conveyed  to 
Stanty  who  sold  it  to  a  Company  for 
1,100/.  The  trustees  filed  a  bill 
against  Stant^  insisting  that  he 
was  a  mortgagee  and  not  a  pur- 
chaser, and,  offering  to  affirm  the 
sale  to  the  Company,  sought  to 
recover  the  surplus  purchase- 
money,  after  deducting  the  mort- 
gage. Held,that  the  men  subscribers 
were  necessary  parties.  Minn  v. 
Stant.  49 


2.  Two  classes  of  trustees  had  com- 
mitted a  breach  of  trust.  Held, 
that  the  cestuia  que  trust  might 
proceed  against  the  one  class, 
without  making  the  other  class 
parties.     M*Oachen  v.  Dew. 

Page  84 

3.  Bequest  in  trust  to  invest  and 
pay  the  interest  of  a  moiety  to 
A,f  and  afterwards  to  her  children, 
and  the  other  moiety  to  B.,  and  ' 
afterwards  to  her  children.  The 
interest  on  a  moiety  of  1,000/. 
invested  on  mortgage  was  paid  to 

A.  for  thirty  years.  On  her  death, 
the  mortgage  was  got  in.  Held,that 
A,*s  children  could  maintain  a  suit 
for  their  moiety,  without  making 

B,  and  her  children  parties.  Hares 
v.  Stringer.  206 

PARTNERSHIP. 

1.  A  contract  to  discharge  a  retiring 
partner  from  a  debt  due  from  the 
firm  may  be  proved  either  by  an 
express  agreement,  or  by  facts  and 
conduct  from  which  it  may  be  fkhlj 
inferred.     Harris  v.  FanoelL     31 

2.  Taking  a  new  security  is  not  of 
itself  sufficient  to  discharge  the 
retiring  partner,  but  there  must 
also  be  an  agreement,  either  express 
or  to  be  fairly  inferred,  to  discharge 
the  whole  firm.  Harris  v.  Far* 
well.  IlwL 

3.  A  bank,  consisting  of  three  mem- 
bers, were  indebted  to  A.  B.  In 
1837,  one  of  the  members  died, 
and  a  new  partner  was  admitted. 
A,  B.  received  interest  from  the 
new  firm  until  1841,  when  they 

became 
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became  bankrupt.  A,  B.  went  in 
and  proved  against  the  new  firm, 
swearing  that  they  were  indebted 
to  him  for  money  received  to  his 
use.  Held)  that  the  separate  es- 
tate of  the  deceased  partner  had 
not  been  discharged.  Harris  v. 
FarwelL  Page  31 

4.  Exclusion  is  a  sufficient  ground 
for  appointing  a  Receiver  in  part- 
nership cases;  but  partners  may, 
by  contract,  provide  for  an  ex- 
clusion, on  the  happening  of  certain 
events.    Blaheney  v.  Dufaur,  40 

5.  Upon  a  motion  for  a  Receiver  of 
a  partnership^  the  Court  will  not 
determine  the  questions  arising 
betweeti  the  partners,  the  only 
object  then  being  to  protect  the 
assets  until  the  determination  of 
the  rights.  Ibid. 

PAYMENrr  INTO  COURT. 

A  Railway  Company,  under  pressure, 
paid  the  purchase- money  for  lands 
bought  of  a  corporation  to  the 
vendors,  instead  of  paying  it  into 
Court  under  the  8  and  9  VicL  c. 
18, 5.  69.  Upon  a  bill  filed  by  the 
former,  the  latter  were,  on  motion, 
ordered  to  pay  into  Court  the 
purchase-money  in  their  hands  for 
the  purpose  of  interim  protection. 
London  and  North-  Western  Rail- 
way Company  v.  Corporation  of 
Lancaster,  22 

PAYMENT  OUT  OF  COURT. 
See  Presumption. 

Solicitor  and  Client* 

▼OL.  XV. 


PERISHABLE   PROPERTY. 

Railway  shares,  although  not  a  perish- 
able property,  must  be  converted 
into  consols  as  between  the  tenant 
for  life  and  remainderman.  Thorn- 
ton V.  Ellis.  Page  193 

See  Specific  Enjoyment. 

PETITION. 
See  Guardian. 

PLEADING. 

See  Abatement. 
Amendment. 
Attorney-General. 
Ejectment  Bill. 
Foreign  Law. 
Guardian. 
Legatees. 
Parties. 
Pro  Confesso. 
Receiver. 
Rklator* 
Without  Prejudice. 

POLICY. 
A  testatrix  being  entitled  to  an 
annuity  during  the  life  of  B.,  effec- 
ted an  assurance  on  B*s  life,  and 
bequeathed  the  annuity  to  C. 
Held,  that  the  poUcy  did  not  pass. 
Hamilton  v.  Baldwin,  232 

PORTION. 

The  presumption  is  against  double 
portions,  and  the  buVthen  of  proof 
lies  on  those  who  contend  for  two 
portions,  to  show  that  this  pre- 
sumption is  rebutted.  Montague 
V,  Montague,  565 

See  Contract,  1. 

2  s  POST 
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POST  OBIT  BOND. 
See  Undue  Iitfluevcb,  3. 


POWER. 

In  1841,  Lord  Lake  settled  a  real 
est^tte  on  himself  for  life,  remain- 
der as  he  should  by  will  appoint, 
and  in  default  on  the  Plaintiffs. 
By  his  willy  he  confirmed  this  deed 
and  the  provisions  thereby  made, 
and  then  made  a  general  devise  of 
all  his  real  and  personal  estate  upon 
trust  to  give  full  effect  to  the  deed 
of  1841,  and  subject  thereto  to  pay 
his  debts  and  legacies,  and  hold 
the  residue  for  the  Plaintiffs.  He 
had  no  other  real  estates  than  those 
in  the  deed  of  1841.  Held,  by 
the  Master  of  the  Rolls,  that  the 
testator,  having  by  his  will  con- 
firmed the  deed,  could  not  be 
deemed  to  have  thereby  executed 
the  power,  and,  therefore,  that  the 
legacies  were  not  charged  on  it, 
but  the  decision  was  reversed. 
Lake  v.  Currie,  Page  472 

POWER  OF  SALE. 

A  mortgage  contained  a  power  of 
sale.  The  mortgage  was  trans- 
ferred, with  the  benefit  of  all  pro* 
visoes,&c.,  contained  therein.  The 
mortgagor  concurred  and  cove- 
nanted to  pay  a  different  sum  on  a 
different  day.  Held,  that  the 
power  of  sale  still  existed,  and  that 
a  good  title  could  be  made  upon  a 
sale  under  the  power.  Young 
V.  Roberts.  558 


PRACTICE. 

See  Abatement. 
Affidavit. 
Amendment. 
Attachment. 
Attork  et-Gen  eral. 
Cheque. 
Costs. 
Dismissal. 
Guardian. 
Laches. 

Order  of  Course. 
Payment  into  Court. 
Pro  Confesso. 
Production  of  Documents. 
Receiver. 
Rehearing. 
Relator. 
Restoring  Cause. 
Security  for  Costs. 
Set-off. 
Staying  Suits. 
Taxation. 
Time  to  answer. 
Without  Prejudice. 

PRESSURE. 
See  Payment  into  Court. 
Taxation,  13,  15, 16. 

PRESUMPTION. 
A  tenant  for  life  of  a  fund  in  Court 
was  transported  in  1838,  and  had 
not  since  been  heard  of.  Upon 
an  application  made  in  1852  by 
the  remaindermen  for  payment, 
the  Court  would  only  direct  pay- 
ment of  the  dividends  to  them,  and 
required  an  undertaking  to  replace 
the  amount  out  of  the  capital  if  the 
tenant  for  life  should  be  still  alive. 
In  re  MilehanCs  Trust.  Page  507 
PRIN. 
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PRINCIPAL  AND  AGENT. 

1 .  il.  B.  was  authorised  by  the  Defend- 
ant to  make  a  proposal  of  sale 
of  some  land  to  the  Plaintiff,  but 
to  be  accepted  within  a  week. 
The  Plaintiff  wrote  to  A.  B.  within 
that  time,  accepting  the  offer,  but 

A,  B,  did  not  communicate  the 
acceptance  to  the  Defendant  until 
long  after.  Held,  that  there  was 
a  valid  contract,  which  was  not 
destroyed  by   the  neglect  of  A. 

B.  to  communicate  the  acceptance 
to  the  Defendant.    Wright  v.  Bigg, 

Page  592 

2.  If  a  principal  act  on  a  contract 
entered  into  by  his  agent  beyond 
his  authority,  he  cannot  afterwards 
dispute  his  agent's  authority  to 
enter  into  it.  Lord  James  Stuart 
V.  London  and  North- Western 
Railway  Company,  513 

3.  A  projected  Railway  Company 
entered  into  a  contract  to  purchase 
by  their  agent.  Held,  that  they 
were  bound,  on  afterwards  obtain- 
ing their  act.  Ibid, 

See  Lach£8,  2. 

PRIORITY. 

A.y  a  merchant  in  Cuba,  sold  to  B. 
part  of  a  cargo  shipped  by  him,  and 
(7.  (who  was  A.* 8  correspondent 
\n  England) f  being  informed  thereof 
by  B,,  made  no  claim  until  four 
months  afterwards,  when  he  insisted 
on  a  paramount  right  over  B.  to  the 
cargo.  Held,  that  even  assuming 
he  had  originally  such  right,  his 
conduct  had  been  such,  that  aCourt 


of  Equity  would  not  allow  him  to 
enforce  it  against  B.  Zulueta  v. 
Tyrie.  Page  577 

PRO  CONFESSO. 

The  78th  Order  of  May  1845, 
gives  the  Court  a  large  discretion 
as  to  ordering  a  bill  to  be  taken 
pro  confesso ;  and  where  a  De- 
fendant had  always  been  resident 
abroad,  the  Court  refused  to  make 
the  order, he  not  having  absconded, 
and  there  appearing  to  be  no  refusal 
to  obey  the  order  of  the  court. 
Zulueta  V.  Vinent.  272 

PRODUCTION  OF  DOCU- 
MENTS. 

1 .  No  affidavit  is  necessary  to  support 
an  application  for  production  on 
oath  of  documents  under  the  15 
and  16  Vict,  c.  86,  s.  20.  Roch- 
dale Canal  Company  v.  King.    1 1 

2.  The  Court  has  settled  an  order 
under  that  Act,  requiring  the  Plain- 
tiff to  make  an  affidavit  of  the  docu- 
ments in  his  possession,  and  to 
produce  such  as  he  does  not  thereby 
object  to  produce.  Ibid, 

3.  A  Defendant  is  entitled  of  right  to 
such  an  order  for  production,  and 
a  delay  in  making  the  application 
does  not  deprive  him  of  it.     Ibid. 

4.  Two  Defendants  admitted  the 
possession  of  documents.  One 
died.  Held,  that  a  motion  for  pro- 
duction against  the  survivor,  in  the 
absence  of  the  representatives  of 
the  deceased  Defendant,  could 
not  be  maintained.  Robertson  v, 
Shewell.  277 

2  8  2  PRO- 
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PROMISE. 
See  Statute  of  Limitations,  2. 

PROPERTY  TAX. 
See  Ikcomb  Tax. 

PROTECTOR. 
See  Tenant  in  Tail. 

PUBLIC  COMPANY. 
See  Winding-up  Act. 


RAILWAY. 

1 .  A  Railway  Company,  under  pres- 
sure, paid  the  purchase-money  for 
lands  bought  of  a  corporation  to 
the  vendors,  instead  of  paying  it 
into  Court  under  the  8  &  9  Vict. 
c.  18  5.  69.  Upon  a  bill  filed  by 
the  former,  the  latter  were,  on 
motion,  ordered  to  pay  into  Court 
the  purchase  money  in  their  hands 
for  the  purpose  of  interim  protec- 
tion. The  London  and  North 
Western  Railway  Company  v.  The 
Corporation  o/ Lancaster,  Page  22 

2.  In  1845,  a  landowner  received, 
under  an  arbitration,  compensation 
for  the  land,  and  **  in  respect  of 
damages  which  might  be  sustained 
by  reason  of  making  a  Railway." 
Held,  that  he  was  not  precluded 
from  insisting  on  a  further  com- 
pensation for  future  unforeseen 
damages  subsequently  sustained. 
Lancashire  and  Yorkshire  Railway 
Company  v.  Evans.  322 

3.  A  Railway  Act  passed  in  1844, 
under  which  certain  lands  were 
taken.     Afterwards  in    1845,  the 


Lands  Clauses  Act  passed ;  and  in 
1847  a  second  Railway  Act  was 
passed  extending  the  first;  Held, 
that  the  Lands  Clauses  Act  ap> 
plied  to  the  whole  undertaking, 
became  consolidated  both  with  the 
Act  of  1844  and  1847,  and  that 
the  owner  of  lands  taken  under  the 
first  Act  of  1844  became  entitled 
to  the  benefit  of  its  provisions. 
Lancashire  and  Yorkshire  Railway 
Company  v.  Evans.  Page  322 

4.  There  is  no  equity  arising  from  the 
provisions  of  the  68th  section  of 
the  Lands  Clauses  Consolidation 
Act,  to  restrain  a  party  aUeging 
himself  to  be  "  injuriously  affected*' 
from  recovering  compensation  by 
an  arbitration  or  a  jury,  in  the 
manner  thereby  prescribed,  and  the 
balance  of  authority  is  against  the 
principle  of  the  decision  of  Lord 
Cottenham  in  the  London  and 
North'  Western  Railway  Company 
V.  Smith.  Ibid. 

5.  In  1848,  a  landowner  gave  a  Rail- 
way Company  notice  for  a  jury  to 
assess  damages ;  which  he  alleged 
he  had  suffered.  In  1849,  he 
made  a  claim  for  further  subsequent 
damages  ;  and  in  1850,  gave  notice 
for  an  Arbitrator  to  assess  the  whole 
damages.  Held,  that  this  was  not 
irregular,  and  that  the  first  notice 
had  not  exhausted  all  the  statutory 
powers.  Lancashire  and  York' 
shire  Railway  Company  v.  Evans. 

322 

6.  Distinction  between  damages  done 
by  a  Railway  for  which  compen- 
sation may  be  obtained  under  the 

statutory 
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statutory  powers,  and  those  for 
which  a  common  action  at  law  is 
the  proper  remedy.  Lancashire 
and  Yorkshire  Railway  Company 
V.  Evans.  Page  322 

7.  Contract  entered  into  for  the  pur- 
chase of  land  between  a  projected 
Railway  Company  and  a  land 
owner,  held  absolute,  and  not  con- 
ditional on  the  formation  of  the 
Railway.  Lord  James  Stuart  v. 
The  London  and  North- Western 
Railway  Company.  513 

8.  Contract  for  the  purchase  of  **  the 
land  required*' for  a  Railway,  with 
provisions  as  to  roads,  culverts,  Sec, 
held  not  too  vague  to  be  specifically 
performed.  Ibid. 

9.  As  to  the  authority  of  a  Secretary 
to  a  Railway  Company  to  bind  the 
Company  by  an  admission.  Bell 
v.  London  and  North-Western 
Railway  Company.  548 
See  Principal  and  Aoent,  3. 

RAILWAY  SHARES. 
See  Perishable  Property. 

REAL  AND  PERSONAL 
ESTATE. 

See  Exoneration. 

RECEIVER. 

1.  Receiver  against  a  mortgagee  in 
possession  granted  after  decree,  on 
the  application  of  another  mort- 
gagee, a  Co-defendant.  Hiles  v. 
Moore.  175 

2.  A,  B.,  the  third  mortgagee,  took 
possession,  and  then  bought  up  the 
first  mortgage.  Having  retained 
possession  many  years,  and  received 


a  considerable  sum,  a  Receiver  was 
appointed  against  him  on  tlie  appli- 
cation of  the  second  mortgagee,  the 
affidavit  of  A.  B.  not  satisfactorily 
showing  that  anything  remained 
due  on  the  first  mortgage.  Hiles 
V.  Moore.  Page  175 

See  Partnership,  4,  5. 

RE-CONVEYANCE. 

1.  An  estate,  vested  in  A.  for  life, 
with  remainder  to  his  eldest  son 
B.  in  tail,  was  subject  to  con- 
siderable family  mortgages.  B., 
being  possessed  of  other  large 
property,  granted  an  annuity  of 
2,500/.  a-year  to  ^4.,  to  cease 
upon  his  death,  or  upon  B.'s 
"paying  off,  satisfying,  and  dis- 
charging" the  several  mortgages. 
Held,  on  the  whole,  that  the  inten- 
tion was  to  merge  the  mortgages. 
Hoghton  v.  Hoyhton.  278 

2.  Where  a  deed  is  declared  void  in 
equity  and  canceUed,  a  re-con- 
veyance is  not  necessary ;  semble. 
Hoghton  v.  Hoghton.  278 

REDEMPTION. 
See  Mo&TOAOOR  and  Mortgagee,  2. 

REDEMPTION  SUIT. 
See  Costs,  1. 

REHEARING. 

A   petition,  presented   in    1851,   to 

rehear  a  cause  disposed  of  in  1834 — 

dismissed  with  costs.     Townley  v. 

Bedwell.  78 

RELATIONS. 
Bequest  to  A.  for  life;  and  afterwards, 
in  an  event  which  happened,  the 
testator 
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testator  directed  advertisements  to 
be  made  for  his  relations,  to  such 
on]y  of  whom  as  should  claim 
within  two  months  he  iefl  the 
property,  to  be  divided  according 
to  the  discretion  of  his  executors. 
The  executors  died  in  A,*s  Hfetime. 
Held,  that  the  next  of  kin  of  the 
testator,  according  to  the  statute, 
took  equally,  and  that  the  class 
was  to  be  ascertained  at  the  death 
of  A.,  and  not  at  the  death  of  the 
testator.    Tifin  v.  Longman, 

Page  275 

RELATOR. 

It  is  irregular  for  the  solicitors  of  a 
relator  to  proceed  in  a  charity 
information  after  the  death  of 
the  relator.  Attorney- General  v. 
Haberdashers*  Company,  397 

See  Attorney-General. 

RELEASE. 
See  Partnership,  1,  2. 

REMOTENESS. 

L  A  testator  gave  an  annuity  of  200/. 
a- year  to  T,  N.  for  life,  and  after 
his  death,  to  his  children  then 
living  for  life,  in  equal  shares; 
and,  at  the  decease  of  any  of  them, 
his  share  of  the  capital  producing 
the  annuity  was  to  be  divided 
amongst  his  children.  Held,  not- 
withstanding there  were  children 
of  T*  N.  living  in  the  testator's  life- 
time, and  the  gift  to  the  children 
was  as  tenants  in  common,  that  the 
bequest  to  all  of  the  grandchildren 


of  T.  N.  was  void  for  remoteness. 
Greenwood  v.  Roberts,  Page  92 
2.  Devise  in  trust  for  A,  for  life,  with 
remainder  to  any  of  his  children, 
as  he  should  appoint.  At  the  date 
of  the  will  A,  had  no  child,  but  at 
the  death  of  the  testator  he  had  a 
son,  J9.,  three  years  old.  il.,  by 
will,  appointed  to  trustees  and  their 
heirs,  in  trust  for  B,  and  his  heirs, 
and  to  be  conveyed  to  him  at 
twenty-three,  with  a  gift  over  to 
other  sons  if  B,  died  under  twenty- 
one  ;  and  he  directed  the  rents  to 
be  accumulated  until  B.,  or  such 
other  sons,  should  attain  twenty- 
three,  and  then  to  pay  them  over. 
Held,  that  the  gift  was  not  too 
remote,  and  that  the  direction  to 
accumulate  was  valid.  Peard  v. 
Kekewich.  166 

RESTORING  CAUSE. 

Plaintiff,  an  executor,  did  not  appear 
at  the  hearing ;  and  upon  proof  of 
service  of  the  subposna  to  hear 
judgment,  the  bill  was  dismissed 
with  costs.  An  apphcation  to  re- 
store the  cause  to  the  paper,  on 
the  ground  that  the  Plaintiff  had, 
seven  months  previously,  become 
bankrupt,  and  believed  that  his 
rights  passed  to  the  assignees, 
which  was  not  the  fact,  refused  with 
costs.    Frost  v.  Hilton.  432 

REVERSIONARY  INTEREST. 

A  reversion,  expectant  on  the  decease 
of  a  person  aged  fifty-six  without 


issue,  was  sold  for  20/. 


On  a  re- 
ference 
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ference,  the  Master  found  that  it 
was  worth  350/.  The  sale  was  set 
aside,  but  the  purchaser  had  his 
costs  of  suit,  except  those  of  the 
inquiry  before  the  Master  to  as- 
certain the  value.  Boothby  v. 
Bootkhy.  Page  212 

REVIVOR. 

See  Abatement. 


SATISFACTION. 

.  A  father  voluntarily  granted  a  rent- 
charge  of  100/.  to  his  second  son 
for  hfe,  which  was  secured  on  estate 
X,  and  also  by  his  covenant.  By 
his  will  he  devised  his  real  estates 
upon  trust  to  pay  him  an  annuity 
of  500/.  Held,  under  the  circum- 
stances, that  the  latter  was  not  a 
satisfaction  of  the  former.  Leth- 
bridge  v.  Thurlow.  334 

,  In  1842y  a  parent,  having  a  power 
to  appoint  two  separate  sums  of 
5,000/.  and  10,000/.  amongst  his 
children,  made  his  will,  by  which 
he  appointed  the  5,000/.  to  James, 
and  the  10,000/.  between  Theo- 
dosia  and  Catherine,  In  1844, 
he  by  deed  appointed  the  5,000/., 
which  he  had  before  appointed  by 
will  to  James,  to  Theodosia.  In 
1846,  he,  by  codicil,  confirmed 
his  will,  and  he  died  in  1847. 
Theodosia  claimed  the  two  sums 
of  5,000/.,  but  James  contended, 
first,  that  she  was  bound,  by  elec- 
tion, to  give  effect  to  the  bequest 


of  5,000/.  to  him,  or  to  relinquish 
the  5,000/.  given  her  by  the  will ; 
and,  secondly,  that  the  appoint- 
ment of  1844  was  a  satisfaction 
of  the  legacy  of  5,000/.  Held, 
that  no  case  of  election  had  arisen, 
but  that  the  legacy  to  Theodosia 
was  satisfied,  and  the  amount  un- 
appointed.  Montague  v.  Mon- 
tagtie.  P^e  565 

SCHEME. 
See  Charity,  1. 

SCOTLAND. 
See  Foreign  Law,  2. 

SECURITY  FOR  COSTS. 

A  married  woman  having  obtained 
an  order  to  tax  without  the  inter- 
vention of  a  next  friend,  was 
ordered  to  give  security,  and  in 
default  the  order  was  to  be  dis- 
charged.   In  re  Waugh.  508 

SET-OFF. 

A,  in  an  action  became  entitled  to 
receive  costs  from  B.,  and,  in  a 
suit  respecting  the  same  matters, 
he  became  liable  to  pay  costs  to  B, 
A,,  being  unable  to  obtain  pay- 
ment, asked  by  petition  that  the 
costs  might  be  set  off,  but  the 
application  was  refused.  Collett 
V.  Preston.  458 

SETTLEMENT. 

See  Estate  for  Life. 
Voluntary  Deed. 
Ward  of  Court,  2,  3,  4. 
SHERIFF 
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SHERIFF. 
See  Cheque. 

SHIP. 
See  Charter  Party. 

SOLICITOR  AND  CLIENT. 

A  married  woman,  to  whom  a  sum 
of  money  was  payable  for  her 
separate  use,  received  a  cheque 
from  the  Accountant-General,  and 
handed  it  over  to  her  Solicitor 
who  accompanied  her.  The  Soli- 
citor was  on  motion  ordered  to 
pay  the  balance  to  his  client,  and 
held,  that  the  onus  being  on  the 
Solicitor  to  show  cause  for  not 
paying  it  over,  he  could  not  set 
up  a  voluntary  agreement  to  pay 
her  husband's  'debt  out  of  it. 
Mawhood  v.  Milbanke.  Page  36 
See  Taxation. 

SPECIFIC  ENJOYMENT. 

A  testator,  after  giving  some  legacies, 
proceeded  :  **  The  residue  of  my 
property,  of  every  description  it 
may  be  at  my  death,  I  bequeath 
the  interest  and  proceeds  thereof 
to"  A,  for  life.  He  then  gave  the 
**  interest  and  proceeds"  to  others 
for  life,  and  after  their  deaths  he 
bequeathed  *'  the  said  residue'*  to 
another.  Held,  that  A.  was  not 
entitled  to  the  specific  enjoyment, 
and  that  the  whole  of  the  pro- 
perty, after  paying  some  legacies, 
must  be  converted  into  consols. 
Thornton  V.Ellis,  193 


SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser, 
1,  6,  7,  9. 

STATUTE. 

27  Eliz.  c.  4. 
See  Voluntary  Conveyance,  I. 

7  Geo,  4,  c.  51. 

See  Insolvent. 
I  Vict,  c.  26. 

See  Power. 
I  &2  Vict.c.  110,5.12. 
See  Cheque. 

I  &2  Vict.c.  110,w.  13,18. 

See  Judgment. 

8  &9  Vict.  c.  18. 

See  Railway,  1—8. 
10&  11  Vict.c.  96. 
See  Trustee  Indemnity  Act. 

II  &  12  Vict.  c.  45. 
See  Winding-up  Act. 

12  &  13  Vict.  c.  74. 

See  Trustee  Indemnity  Acr. 

13  &  14  Vict.  c.  35. 

See  Affidavits. 

15  &  16  Vict.  c.  86,  s.  20. 

See  Production  of  Documents,  1. 

15  &  16  Vict,  c.  86,  8.  44. 

See  Abatement. 


STATUTE  OF  LIMITATIONS. 

I .  A  testator  bequeathed  his  property 
to  his  children  equally,  but  subject 
to  the  condition,  that  if  it  appeared 
by  his  ledger  that  any  of  his  chil- 
dren were  indebted  to  him,  the 
amount  should  be  deducted  from 
his  share.  Held,  that  a  debt  ap- 
pearing in  the  ledger,  though  barred 
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by  the  statate,  ought  to  be  deducted. 
Rose  v.  Oould.  Page  189 

.  In  answer  to  an  application  for 
payment  of  a  debt,  the  debtor 
wrote :  **  I  hope  to  be  at  H.  soon, 
when  I  trust  everything  will  be 
arranged  with  W.  (the  creditor) 
agreeable  to  her  wishes."  Held, 
a  sufficient  promise  to  take  the 
case  out  of  the  statute  of  limitations. 
Edmonds  y.  Goater.  415 


STAYING  SUITS. 

Where  several  suits  for  administra- 
tion are  attached  to  different  Courts, 
and  a  decree  is  made  in  one,  an 
application  to  stay  the  other  suits 
ought  to  be  made  in  the  Court 
which  has  pronounced  the  decree. 
Ladbrooke  v.  Bleadon ;  Brunton 
V.  Bleadon ;  Barry  v.  Bleadon, 

451 
See  Dismissal. 


SUBSTITUTION. 

Children  cannot  take  by  substitution 
for  their  deceased  parent,  who 
forms  one  of  a  class,  unless  the 
parent,  if  living,  could  himself  have 
taken.    Coulthurst  v.  Carter,   421 

SUPPLEMENTAL  BILL. 
See  Amendment. 

SUPPRESSION. 
See  Taxation,  12. 


TAXATION. 

1.  On  taxation,  a  solicitor  cannot  be 
charged  with  interest  on  balances 
in  hand;  but,  a  solicitor  having 
debited  himself  with  interest  in  his 
cash  account  rendered.  Held,  that 
the  Master  ought  to  have  charged 
him.     In  re  Savery.  Page  58 

2.  A  protest  upon  payment  of  a  bill 
of  costs  has  no  effect.    Re  Browne. 

61 

3.  The  cases  of  taxation  after  pay- 
ment are  not  to  be  extended.    Ibid. 

4.  A  bill  was  delivered,  and,  after  dis- 
pute, paid  under  protest,  about 
seven  weeks  after,  in  order  to 
release  a  fund,  and  pay  a  creditor 
who  threatened  execution.  A  peti- 
tion was  presented  for  taxation 
nearly  twelve  months  after  the  de- 
livery, alleging  no  specific  items 
of  overcharge.     It  was  dismissed. 

Ibid. 

5.  After  payment,  an  order  of  course 
for  taxation  is  irr^ular.  Re  Win- 
terbottom.  80 

6.  The  rule,  that  on  application  for 
orders  of  course  all  material  facts 
must  be  stated,  is  to  be  strictly  ad- 
hered to.  Ibid. 

1,  Upon  an  arbitration  between  A. 
and  B.,  il.'s  costs  were  directed  to 
be  paid  by  B.,  and  were  moderated 
by  the  arbitrator  and  paid.  A. 
afterwards  obtained  an  order  of 
course  to  tax  his  solicitor's  bills  of 
costs,  suppressing  these  facts.  The 
order  was  discharged.  Ibid. 

8.  Taxation  of  a  bill  paid  under  pro- 
test, on  the  ground  of  overcharges, 
and  that  tlie  solicitor  had  refused  to 

part 
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part  with  the  title-deeds  until  pay- 
ment, refused  with  costs,  it  not 
appearing  how  long  the  bill  had 
been  delivered  before  payment. 
Re  Mask.  Page  83 

9.  The  principle  of  taxation  after 
payment  is  not  to  be  extended. 

Ibid. 

10.  An  order  of  course  for  taxation 
was  refused  at  the  Secretary's 
Office ;  but  the  Cotirt,  on  a  special 
application,  thought  that  it  was  a 
proper  case  for  an  order  of  course. 
Held,  that  the  costs  ought  to  follow 
the  result  of  the  taxation.  Re  Tay- 
lor. 145 

11.  In  a  doubtful  case,  the  client 
should  apply  to  the  solicitor  for  his 
consent  to  an  order  of  course.  Re 
Taylor.  Ibid. 

12.  An  order  of  course  was  obtained 
for  the  taxation  of  two  bills  of  costs. 
One  had  been  paid,  and  the  fact 
had  been  suppressed.  The  Court 
discharged  the  order  altogether. 
In  re  Hinton.  192 

13.  The  rule  of  the  Court  is,  that  to 
obtain  a  taxation  after  payment, 
there  must  either  be  both  over- 
charge and  pressure,  or  overchai^e 
80  gross  as  to  amount  to  fraud. 
Re  Hubbard.  251 

14.  A  solicitor  is  not  bound  to  do 
that  on  the  undertaking  of  the 
opposite  solicitor,  which  the  latter 
is  not  entitled  to  as  of  right.     Ibid. 

15.  The  cases  of  taxation  after  pay- 
ment on  the  ground  of  pressure 
are  not  to  be  extended.  Ibid. 

16.  il . ,  the  mortgagor's  solicitor,  sent 
a  re-conveyance  to  B,,  the  mort- 


gagee's solicitor,  for  execution,  un- 
stamped. On  the  23rd  of  August^ 
B.  delivered  his  bill  of  costs,  which 
was  objected  to ;  and  on  the  1 0th 
of  September^  JL  applied  to  B.  for 
the  loan  of  the  deed  to  get  it 
stamped,  on  his  undertaking  to 
return  it,  which  was  refused,  and 
on  the  18th  of  September  the 
mortgage  and  bill  were  paid.  The 
mortgagee  afterwards  applied  for 
a  taxation,  and  the  pressure  relied 
on  was,  that  he  had  been  compelled 
to  pay  the  bill  in  order  to  get  the 
re-conveyance  stamped  and  avoid 
the  penalties  ;  and,  secondly^  tliat 
no  taxation  could  be  had  in  the 
long  vacation.  He  also  alleged 
overcharges,  which  were  not  clearly 
made  ouU  The  application  was 
refused  with  costs.  Re  Hubbard. 
Page  251 

17.  The  rule  upon  applications  for 
ex  parte  orders,  is  the  same  as 
that  upon  ex  parte  applications 
for  injunctions^  and  in  both  cases 
the  suppression  of  a  material  fact  is 

.  fatal  to  the  order.   Re  Gedye.  254 

18.  A  judgment  at  law  which  is  not 
final  does  not  preclude  an  order  of 
course  for  taxation.  Ibid. 

19.  An  order  of  course  for  taxation 
discharged,  on  the  ground  of  the 
suppression  of  the  fact,  that  there 
had  been  a  previous  order  of  the 
Queen's  Benqh  for  taxation,  upon 
terms  which  had  not  been  com- 
plied with,  and  a  subsequent  ap- 
plication to  the  Exchequer  for 
taxation,  which  had  been  refused. 

Ibid. 
20.  A 


Digiti 


zed  by  Google 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


635 


20.  A.  employed  B,,  a  writer  to  the 
signety  as  his  law  agent  in  Scotland; 
and  on  the  recommendation  of  B,, 
he  employed  C  as  his  solicitor  in 
England,  By  a  private  agreement 
between  B.  and  C,  the  latter 
arranged  to  allow  the  former  halt 
the  profits  of  the  business  transacted 
by  him  for  A,  Upon  a  taxation  oi 
C/s  bill,  A.  presented  a  petition 
claiming  the  benefit  of  the  agree- 
ment between  B.  and  C. ;  but  it 
was  dismissed  with  costs.  Gordon 
V.  Dalzell.  Page  351 

21.  Taxation  orderedof  an  unpaid  bill 
of  costs,  eighteen  months  after  its  de- 
livery, the  •*  special  circumstances" 
being,  that  it  was  delivered  long 
after  application  for  it,  on  the  eve 
of  the  client  going  abroad,  and 
contained  substantial  overcharges, 
not  acquiesced  in.     Re  Williams. 

417 

22.  In  every  case^where  a  married 
woman  seeks  to  tax  a  solicitor's 
bill,  for  business  in  respect  of  her 
separate  estate,  she  must  apply  by 
her  next  friend.     In  re  Waugk. 

608 

23.  The  next  friend  will  be  liable  for  the 
costs  of  the  order  and  taxation,  but 
not  for  the  amount  of  the  bilL  Ibid. 

See  Security  for  Costs. 


TENANT  FOR  LIFE. 

See  Trustees,  2. 


.TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

See  Perishable  Property. 
Specific  Enjoyment. 
Waste. 

TENANT  IN  TAIL. 

Eleven  months  after  a  tenant  in  tail 
attained  twenty-one,  he  concurred 
with  his  father  in  barring  the  entail 
and  re-settling  the  family  estates  ; 
the  Court  being  of  opinion  that  the 
father  thereby  took  direct  benefits 
proceeding  from  the  son ;  that  the 
property  had  not  been  re-settled 
in  a  reasonable  and  proper  mode, 
if  the  interest  of  the  family  alone 
was  to  be  regarded ;  that  in  the 
preparation  of  the  deed,  the  son 
had  no  professional  assistance,  and 
that  the  contents  were  not  properly 
made  known  to  him,  set  aside  the 
arrangement.  Hoghton  v.  Hogh- 
ton.  Page  278 

TIME. 
See  Ward  of  Court,  1,  2,  3. 

TIME  TO  ANSWER. 

In  a  suit  to  stay  proceedings  at  law, 
a  Defendant  obtained  time  to  an- 
swer, and  then  pressed  on  the 
action,  and  obtained  judgment. 
After  a  very  considerable  delay, 
he  again  applied  for  further  time 
to  answer;  but  held,  that  as  he 
came  for  an  indulgence,  it  could 
only  be  granted  upon  the  terms  of 
staying  execution  in  the  action. 
Zulueta  V.  Vinent.  575 
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TITLK 
See  Vendor  and  Purcha8eb,1,7,8. 

TRUST. 
See  Voluntary  Settlement. 


TRUSTEE  INDEMNITY  ACT. 

Where,  under  the  Trustee  Indemnity 
Act,  money  is  paid  into  Court 
**  upon  the  trusts  of  a  will,"  it  in- 
volves the  general  administration 
of  the  estate,  and  the  Court  will 
not  order  it  to  be  transferred  to  a 
particular  account,  except  at  the 
request,  and  on  the  responsibility, 
of  the  trustee.  Re  Wrighfs  Trusts, 
Page  367 


TRUSTEES. 


1 


Trustees  are  liable  for  not  tak- 
ing proper  steps  to  get  the  trust 
fund  transferred  into  their  names. 
3f*  Oachen  v.  Dew ;  Dew  v.  ilf  *  Oa- 
chen,  84 

2.  Tenant  for  life,  who  had  obtained 
the  benefit  of  a  breach  of  trust, 
made  responsible,  upon  a  bill  for 
that  purpose  instituted  by  the 
trustees.  Ibid. 

3.  Two  classes  of  trustees  had  com- 
mitted a  breach  of  trust.  Held, 
that  the  cestuis  que  trust  might 
proceed  against  the  one  class, 
without  making  the  other  class 
parties.  Ibid, 

See  Breach  of  Trust. 
Compound  Interest. 


UNDUE  INFLUENCE. 

1.  Whenever  a  person  obtains,  by 
voluntary  donation,  a  benefit  from 
another,  he  is  bound,  if  the  trans- 
action be  questioned,  to  prove 
that  the  transaction  was  righteous, 
and  that  the  donor  voluntarily  and 
deliberately  did  the  act,  knowing 
its  nature  and  effect.  Cooke  v. 
Lamotte.  Page  234 

2.  The  above  rule  is  not  confined  to 
the  cases  of  attorney  and  client, 
parent  and  child,  &c.,  but  is 
general.  Ibid. 

3.  A  nephew,  who  was  provided  for 
by  his  aunt*s  will,  obtained  a  post 
obit  bond  from  her.  It  was  set 
aside,  he  not  having  proved  that 
she  knew  that  the  effect  of  the 
bond  was  to  make  her  will  irrevo- 
cable. Ibid* 

See  Fraud. 

Parent  and  Child. 


VALUE. 
See  Vendor  and  Purchaser, 2, 3,4. 

VENDOR  AND  PURCHASER. 

i.  The  Defendant  sold  and  con- 
veyed to  the  Plaintiff  some  undi- 
vided shares  in  various  properties. 
Disputes  afterwards  arose  as  to 
what  shares  had  been  purchased. 
They  agreed  to  settle  all  these 
disputes,  and  signed  a  written 
agreement  tliat  the  Plaintiff  should 
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pay  the  Defendant  9,500/.,  and 
that  the  Defendant  should  execute 
such  deeds  as  the  Plaintiff  should 
require  for  the  conveyance  of  the 
estates.  Upon  a  bill  for  specific 
performance,  Held,  that  the  De- 
fendant was  not  bound  to  deduce 
any  title  to  the  property.  Godson 
V.  Turner.  Page  46 

2.  A.  B,y  being  desirous  of  raising 
money  to  enable  liim  to  prosecute 
his  claim  to  a  fund  in  Court,  ap- 
plied to  a  solicitor  for  that  purpose. 
An  agreement  was  executed,  by 
which  the  solicitor  agreed  to  lend 
1,000/.,  and  A.  B.  agreed  to  pur- 
chase from  him  some  land  for 
6,000/.  (ten  times  its  value).  The 
land  was  conveyed,  and  the  funds 
in  Court  mortgaged  by  il.  B,  for 
the  6,000/.;  but  the  1,000/.  was 
not  advanced  at  the  time.  The 
Court,  on  the  ground  of  the  gross 
inadequacy  of  value,  coupled  with 
the  other  circumstances  of  the 
case,  set  aside  the  whole  transac- 
tion with  costs..  Cockell  v.  Taylor, 

103 

3.  Inadequacy  of  value,  though  it  is 
not  by  itself  a  sufficient  ground 
for  avoiding  a  sale,  is  yet  of  great 
weight  when  coupled  with  circum- 
stances of  oppression.  Ibid. 

4.  The  Court  looks  with  suspicion 
at  the  evidence  of  value  derived 
from  the  mere  opinion  given  by 
surveyors,  unsupported  by  any 
other  circumstances.  Ibid, 

5.  A  purchaser  of  a  chose  in  action 
takes  it  subject  to  all  equities; 
and,   therefore,   where   A.   mort- 


gaged a  fund  in  Court  to  B.,  and 
afterwards  joined  B.  in  a  sub- 
mortgage to  C,  and  it  was  decided 
that  the  mortgage  to  C.  was  fraud- 
ulent and  void — Held,  that  it  was 
void  also  as  to  C,  and  that  neither 
A.*8  concurrence  in  the  first  or 
second  mortgage  prevented  him 
from  insisting  on  the  invalidity  of 
the  transaction  with  £.,  he  A. 
not  being  cognisant  of  his  rights. 
Cockell  V.  Taylor.  Page  103 

6.  On  a  sale  by  a  trustee,  he  stipu- 
lated, that  his  receipt  should  be 
deemed  an  effectual  and  conclusive 
discharge,  and  that  the  purchaser 
should  not  require  the  concurrence 
of  the  heir  or  cestui  que  trust, 
A  decree  was  made  for  specific 
performance  and  reference  as  to 
title.  The  Master  found  in  favour 
of  the  trustee ;  and  upon  excep- 
tions, the  purchaser  contended, 
that  the  rule  as  to  the  concurrence 
of  the  cestuis  que  trust  being  one 
for  their  protection,  it  was  a  breach 
of  trust  to  stipulate  that  they 
should  not  concur :  but  the  Court 
held  the  point  concluded  by  the 
decree.  Wilkinson  v.  Hartley.  183 

7.  The  rule,  that  the  costs  of  a  suit 
for  specific  performance  depend 
upon  when  the  title  was  first 
shown,  is  to  be  strictly  adhered  to. 
Wilkinson  v.  Hartley.  183 

8.  A  purchaser  must  take  a  title, 
though  depending  on  the  invali- 
dity of  a  voluntary  conveyance, 
as  against  a  purchaser  for  valuable 
consideration,  with  notice.  Butter- 
field  v.  Heath.  408 

9.  A 
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9.  A  vendor  took  an  exception,  which 
contested  the  validity  of  his  own 
title.  Held,  that  it  was  irregular. 
Bradley  v.  Munton.        Page  460 

10.  A  Railway  Company  contracted 
to  purchase  land  for  making  the 
line^  but  they  afterwards  aban- 
doned the  undertaking,  and  allowed 
their  compulsory  powers  to  expire ; 
Held,  that  the  hardship  of  forcing 
them  to  take  land  which  would  be 
useless  to  them,  was  no  reason  why 
specific  performance  should  not  be 
decreed.  Lord  James  Stnart  v. 
The  LoTidon  and  North-Western 
Railway  Company,  513 

See  Principal  and  Agrnt,  1. 
Railway,  3,  4. 

VESTED  INTEREST. 

1 .  Gift  by  will  of  freeholds  and  lease- 
holds to  A.  durante  viduitatey  and 
then  to  B.  absolutely,  with  a  gift 
over  to  B,'s  brother  and  sister, "  if 
he  should  die  and  leaving  no 
children."  B. survived^.  Held, 
that  he  then  took  an  absolute 
vested  interest,  not  liable  to  be 
divested  on  his  subsequent  death 
without  children,  and  that,  there- 
fore, the  gift  over,  in  that  event, 
failed.     Edwards  v.  Edwards. 

357 

2.  Construction  of  gifts  in  the  follow- 
ing form:  1st,  to  A,,  and  if  he 
shall  die,  to  B,;  2nd,  to  A.,  and 
if  he  shall  die  without  children, 
to  B.;  3rd,  to  X.  for  life,  with 
remainder  to  A,  and  if  he  shall 
die,  to  B,;  and  4th,  to  X.  for 
life,  with  remainder  to  A.y  and  if 


he  shall  die  without  leaving  chil- 
dren, to  B,  In  the  first  case,  the 
contingency  has  reference  to  the 
death  of  the  testator;  in  the 
second,  to  the  death  of  A.;  m 
the  third  and  fourth,  to  the  death 
of  the  tenant  for  life.  Edwards 
V.  Edwards,  Page  357 

VOLUNTARY  CONVEYANCE. 

1.  A  voluntary  conveyance  by  a 
married  woman  is  within  the 
statute  against  fraudulent  con- 
veyances (27  Elizabeth^  c,  4). 
Bntterfield  v.  Heath.  408 

2.  Husband  and  wife  executed  a 
postnuptial  settlement  of  the  wife's 
estate  in  favour  of  themselves  and 
their  children.  Held,  Uiat  it  was 
void  as  against  a  subsequent  pur- 
chaser from  them  for  valuable 
consideration.  Ibid, 

See  Vendor  and  Purchaser,  8. 

VOLUNTARY  DEED. 
\,  A,  mortgaged  his  own  estate  for 
5,000/.  for  the  benefit  of  jB.,and£. 
(pursuant  to  an  agreement  to  that 
efiect  with  A,)  conveyed  his  estate, 
not  only  as  an  indemnity  to  A.^ 
but  also  to  uses  for  the  benefit  of 
his  own  (B.'j)  children  and  their 
issue;  Held,  that  there  was  a 
sufficient  valuable  consideration  as 
between  A,  and  B.  to  support  the 
limitations  to  B,*s  children,  as 
against  subsequent  purchasers  for 
valuable  consideration  from  B, 
Held,  also,  that  this  Court  would 
have  specifically  enforced  the  whole 

agree- 
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agreement  at  the  suit  of  A .     Ford 
V.  Stuart.  Page  493 

2.  It  is  fully  settled,  that  a  contract 
cannot  be  specifically  perform^  im 
part  It  must  be  wholly  performed 
or  not  at  all.  Ihid. 


VOLUNTARY  GIFT. 

See  Husband  and  Wife. 
Undue  Influence. 


VOLUNTARY  SETTLEMENT. 

1.  The  CJourt,  in  order  to  give  effect 
to  voluntary  settlements,  requires, 
where  the  settlor  is  the  legal  own- 
er, everything  to  have  been  done 
which  is  requisite  to  transfer  the 
legal  ownership ;  and  where  he  is 
the  equitable  owner,  clear  and  dis- 
tinct evidence  of  a  declaration  of 
trust  in  favour  of  the  donee.  Bent- 
ley  V.  Mackay,  12 

2.  A  father  being  entitled,  during  the 
life  of  his  son,  to  the  dividends  on 
funds  standing  in  the  names  of 
himself  and  three  other  trustees, 
directed  two  of  the  trustees  to  pay 
over  the  dividends  for  the  future  te 
his  son.  They  acted  on  the  di- 
rection, and  the  testator  afterwards 
recognised  the  gift.  Held,  that 
there  was  a  valid  and  effectual 
voluntary  settlement  which  this 
Court  would  give  effect  to.      IHd. 

VOLUNTARY  TRUST. 
See  Breach  of  Trust,  1,  2. 


WARD  OF  COURT. 

1.  In  1839,  A.  B.  married  a  ward  of 
Court  without  its  sanction.  Held, 
in  1852,  that  notwithstanding  the 
lapse  of  time,  the  Court  possessed 
the  same  power  over  the  parties, 
which  it  would  have  had  on  an  ap- 
plication shortly  after  the  marriage, 
and  which  it  possesses  in  every  case 
of  the  marriage  of  a  ward  of  Court 
without  the  sanction  of  the  Court, 
subject,  nevertheless,  to  the  due 
protection  of  the  rights  and  inte- 
rests of  persons  who  have  come 
into  esse  since  that  period.  Cave 
V.  Cave.  Page  227 

2.  A  marriage  settlement,  the  hus- 
band being  adult  and  the  wife  a 
minor,  is  binding  on  the  former, 
though  not  on  the  latter.        Ihid, 

3.  In  1839,  A.  B,  married  a  ward  of 
Court  without  leave :  articles  were 
executed  both  before  and  after  the 
marriage.  In  1840,  a  reference 
was  made  to  approve  of  a  settle- 
ment, but  nothing  was  done  there- 
on. In  1850,  the  parties  executed 
a  settlement  of  the  wife's  real 
estate  without  the  sanction  of  the 
Court*  In  a  suit  instituted  by  the 
wife  to  annul  the  articles  and 
confirm  the  settlement,  Held,  in 
1852,  that  the  power  of  the  Court 
was  not  affected  by  the  lapse  of 
time,  that  the  parties  coming  to  the 
Court  had  given  it  authority  to  do 
what  was  right,  and  that  a  refer- 
ence must  be  made  to  the  Master 
to  report  as  to  the  propriety  of  the 
settlement  of  1850,  and  whether  it 
ought  to  be  varied,  and  to  approve 
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of  a  settlement  of  the  wife's  per- 
sonal estate.  Cave  y.  Cave.  Page 227 

4.  On  the  settlement  of  a  ward,  no 
clause  against  anticipation  was 
attached  to  her  separate  life  estate. 
She  incumbered  her  interest.  Held, 
that  the  settlement  could  not  be 
rectified  to  the  prejudice  of  her  in- 
cumbrancers. Blackie  v.  Clark ; 
Cock  V.  Clark.  695 

5.  As  to  the  binding  effect  upon  a 
ward  of  Court%nd  her  husband  of 
an  order  made  after  she  came  of 
age  to  settle  her  real  estate.     Ibid. 


WASTE. 

1.  An  estate  stood  limited  to  A.  for 
life  without  impeachment  of  waste, 
with  remainder  to  hb  issue  in  tail, 
with  similar  remainder  to  B,  for 
life,  with  remainder  to  his  issue  in 
tail.  A.  and  B.  became  bankrupt, 
and  the  assignees,  under  their  joint 
commission,  committed  equitable 
waste  by  cutting  ornamental  tim- 
ber. The  produce  was  brought 
into  Court  Held,  that  the  assig- 
nees were  entitled  to  no  part  of  tlie 
income,  either  in  respect  of  the 
estate  of  il.  or  that  of  £.,  but  that 
the  whole  produce  and  accumula- 
tion belonged  to  the  eldest  son  of 
C.  as  first  tenant  in  tail.  Lush- 
ington  v.  Boldero.  I 

2.  Where  tenant  for  life,  unimpeach- 
able of  waste,  cuts  and  sells  timber 
planted  for  ornament  or  shelter, 
the  proceeds  of  that  timber  belong 
to  the  person  having  then  the  first 


vested  estate  of  inheritance;  and 
parties  having  intervening  estates 
for  life  have  no  right  to  an  account 
of  the  proceeds  of  the  timber  so 
cut,  or  to  have  such  proceeds 
invested  upon  the  same  trusts  with 
the  lands.  Onmmde  v.  Kynners^ 
ley ;  Butler  v.  Kynnersley. 

Page  10» 

WATER. 
See  Injunction. 


WILL. 

.  Gift  to  a  niece  for  life,  and  after- 
wards to  her  children,  and  in  de- 
fault, to  the  niece's  mother  for 
life;  and,  on  such  default,  and 
after  the  death  of  both,  to  the 
children  of -4.-4.  (deceased)  "then 
living,"  and  the  issue  then  living 
of  any  child  of  A.  A.  **  dying  in 
the  lifetime  of  the  niece,"  such 
issue  to  take  the  parent's  share. 
Held,/r5/,  that  the  words  "  then 
living"  referred  to  the  period  of 
distribution.  Secondly^  that  the 
issue  of  the  children  of  .4.  il.  took 
as  objects  of  the  gift,  and  not  by 
substitution  for  their  parent. 
Thirdly,  that  no  child  of  A.  A. 
could  take  who  did  not  survive 
both  the  niece  and  her  mother. 
Fourthly  t  that  issue  of  a  child 
who  survived  the  niece  did  not 
take,  they  not  fulfilling  the  con- 
dition of  being  issue  of  a  child 
*'  dying  in  the  life  of  the  niece." 
Fifthly,  that  the  issue  of  a  child 

of 


Digiti 


zed  by  Google 


INDEX  TO  THE  PRINCIPAL   MATTERS. 


641 


of  il.il.  who  was  dead  at  the 
making  of  the  will  would  take, 
"■  if  then  living."  Coulthurst  v. 
Carter.  Page  421 

2.  The  word  "dying"  held  not  to 
import  futurity  in  regard  to  the 
date  of  the  will,  or  death  of  the 
testatrix;  but  a  contrary  inter- 
pretation was  given  to  the  ex- 
pression **  shall  die."  Ibid. 

See  Accumulation. 
Ademption. 
Annuity. 
Assets. 
Charity,  2. 
Contingent  Gift. 
Election. 
Exoneration. 
Income  Tax. 
Parties,  2. 
Policy. 
Portion. 
Power. 
Relations. 
Remoteness. 
Satisfaction. 
Specific  enjoyment: 
Statute  of  Limitations,  ] . 
Substitution. 
Vested  Interest. 

WILL  ACT. 
See  Power. 

vol.  XV. 


WINDING-UP  ACT. 

1.  The  12th  section  of  the  Winding- 
up  Act  gives  the  Court  a  discre- 
tion ;  and  where  it  appeared  that 
the  majority  of  shareholders  were 
attempting,  with  the  creditors,  to 
arrange  the  affairs  of  a  Banking 
Company  which  had  stopped  pay- 
ment, the  Court  refused,  on  the 
application  of  a  single  share- 
holder, to  make  an  immediate 
order  for  winding-up  the  company, 
but  ordered  the  petition  to  stand 
over  for  two  months,  to  enable 
the  company  and  creditors,  if  pos- 
sible, to  settle  the  affairs  without 
the  intervention  of  the  Court.  Re 
Monmouthshire  and  Glamorgan-- 
shire  Banking  Company.   Page  74 

2.  A  decree  was  made,  declaring 
that  an  incorporated  company 
were  bound  to  indemnify  its  re- 
tired Directors,  and  a  reference 
was  made  to  the  Master.  An 
order  being  afterwards  made 
to  wind  up  the  company,  the 
official  manager  was  substituted 
in  the  suit.  On  further  directions, 
an  order  for  payment  and  indem- 
nity was  made  on  the  official 
manager,  and  the  Master  was 
directed  to  make  proper  calls  on 
the  contributories  for  that  purpose. 
Oleadow  v.  The  Hull  Glass  Com- 
pany. 200 

3.  Form  of  order  in  such  a  case 
where  the  Plaintiffs  were  them- 
selves contributories.  Ibid. 

2  T  WITH- 
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HOUT  PREJUDICE. 

e  letters  are  written  "  with- 
ejudice,"  with  a  view  to  a 
>mise,  they  cannot  be  given 
ence.  Hoghton  y.  Hoghton, 
Page  278 


,  Letters  written  "without  preju- 
dice" cannot  be  used  in  evidence 
of  admissions.  The  practice  of 
attempting  to  do  so  disapproved 
of.     Jones  V.  Foxall. 

Page  288 


END  OF  THB   FIFTEENTH  VOLUME. 
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